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EDITOR’^  NTRODUCTION 

To  the  thoughtful  j  s  obvious  that  the  theme  of  this  book 
is  of  profound  import"  e.  It  treats  a  department  of  social 
knowledge  in  which  re  ^  scientific  advances  have  been  great. 
It  deals  with  a  field  f  social  organization  in  which  the 
changes  under  discussion  are  numerous  and  far-reaching,  and 
in  which  they  confront  a  stubborn  and  antiquated  conserv¬ 
atism.  J  Adequate  discussion  of  the  theme  of  this  book  requires 
the  assimilation  of  an  extensive  body  of  learning  found  in 
widely  scattered  sources,  and  a  sound  and  well  matured  judg¬ 
ment.  Doctor  Sutherland  has  performed  his  task  in  a  manner 
well  fitted  to  meet  the  needs  of  the  student  and  the  public. 
His  book  is  free  from  exaggeration  and  radicalism.  Its  author 
unites  command  of  the  materials  with  a  spirit  at  once  pro¬ 
gressive  and  cautious. 

E.  C.  H. 


PREFACE 


In  recent  years  great  developments  have  been  made  in  the 
science  of  human  behavior.  These  developments  have  appeared 
especially  in  the  fields  of  sociology  and  psychopathology. 
Because  of  them  a  much  better  understanding  of  both  the 
customary  and  the  variant  behavior-patterns  is  possible  now 
than  was  possible  a  decade  ago. 

When  this  new  knowledge  is  applied  to  the  old  problem  of 
crime,  it  becomes  apparent  at  once  that  labelling  a  criminal 
(as  feeble-minded,  psychopathic,  pervert)  is  a  very  slight  part 
of  understanding  him.  It  is  necessary  to  become  acquainted 
with  the  mechanisms  and  processes  involved  in  the  crimi¬ 
nality.  It  becomes  apparent,  also,  that  the  criminal  must  be 
dealt  with  as  a  human  being  rather  than  as  a  concept. 

This  book  is  intended  to  be  a  text-book  in  Criminology. 
It  contains  many  brief  descriptions  of  “  cases  ”  but  should  be 
supplemented  for  class  purposes  by  a  collection  of  more  de¬ 
tailed  descriptions  or  case-records  of  criminals  or  delinquents. 

Edwin  H.  Sutherland. 

Urbana,  Illinois, 

June,  1924. 
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CHAPTER  I 

CRIMINOLOGY,  LAW,  AND  CRIME 

1.  Criminology. — Criminology  is  the  body  of  knowledge 
regarding  the  social  problem  of  crime.  It  includes  informa¬ 
tion  regarding  the  nature  and  extent  of  crime,  and  the  policies 
used  in  dealing  with  crime  and  criminals.  Criminology  is 
sometimes  defined  more  narrowly  to  include  only  the  infor¬ 
mation  regarding  the  characteristics  of  criminals ;  the  policies 
are  then  called  penology.  But  the  broader  definition  is  justi¬ 
fied  both  in  etymology  and  usage,  and  is  preferable  to  this 
narrower  definition  both  because  it  is  desirable  to  have  one 
term  to  refer  to  the  whole  field  of  crime  and  also  because  the 
term  “  penology 99  is  obviously  unsatisfactory  as  a  name  for 
the  policies,  since  many  of  these  policies  are  not  penal. 

Criminology  is  concerned  with  crime  as  a  personal  and 
group  phenomenon.  As  such  it  is  primarily  sociological.  It 
draws  information,  to  be  sure,  from  a  great  variety  of  special¬ 
ized  investigations — physiological,  psychological,  legal,  chemi¬ 
cal,  economic,  statistical,  educational,  and  sociological.  Many 
of  these  investigations  are  not,  in  themselves,  sociological; 
legal  chemistry,  for  instance,  is  not  criminology,  for  it  is 
concerned  with  crime  only  in  one  of-  its  impersonal  aspects. 

2.  The  Nature  of  Law:  From  the  Analytic  Point  of 
View. — An  understanding  of  the  nature  of  law  is  necessary 
in  order  to  secure  an  understanding  of  the  nature  of  crime. 
A  complete  explanation  of  the  origin  and  enforcement  of  laws 
would  be,  also,  an  explanation  of  the  violations  of  laws.  For 
that  reason  a  brief  description  is  given  here  of  the  character¬ 
istics  of  criminal  law,  some  of  which  are  common  to  other 
forms  of  law  as  well.  The  necessity  and  desirability  of  some 
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of  the  conventional  elements  of  the  law  are  doubtful,  however, 
and  some  of  the  questions  concerning  them  will  be  presented 
with  the  description.1 

(a)  Human  conduct  is  affected  by  law.  This  is  called  the 
substantial  element  of  the  law,  as  contrasted  with  the  follow¬ 
ing  elements,  which  are  the  ways  in  which  human  conduct  is 
affected  by  law  and  are  known  as  the  formal  elements  of 
the  law. 

(b)  Politicality  or  state  power.  The  law  is  the  body  of 
rules  made  by  the  state.  This,  however,  is  an  arbitrary  restric¬ 
tion.  Why  should  not  the  rules  of  any  other  group — church, 
fraternity,  trade  union,  neighborhood — be  regarded  as  the  law 
and  violations  of  these  rules  as  crimes?  From  the  point  of 
view  of  social  psychology  the  processes  involved  in  making  and 
breaking  rules  are  practically  identical  in  the  state  and  most 
of  these  other  groups.  Law  and  crime  would  be  understood 
better  if  the  recognition  of  the  similarity  of  the  socio- 
psychological  processes  involved  in  the  making  and  breaking 
of  rules  in  different  groups  could  be  made  more  general. 

The  law  contains  the  following  types  of  rules :  constitu¬ 
tions;  treaties;  enactments  of  legislative  assemblies  of  the 
state  or  its  subdivisions;  the  common  law,  which  is  the  body 
of  customs  enforced,  without  legislative  enactment,  by  judicial 
decisions  and  dealing  characteristically  with  the  principles  of 
decency,  public  order,  and  public  morals ; 2  orders  or  regula¬ 
tions  of  certain  judicial  and  administrative  bodies,  authorized 
by  the  legislature  to  make  such  rules. 

(c)  Uniformity  or  regularity.  The  law  is  designed  to 
apply  equally  to  all  members  of  a  class;  it  is  no  respecter  of 
persons.  But  the  injustice  of  a  rigorous  application  of  this 
principle  of  uniformity  early  became  apparent,  and  a  special 
branch  of  the  courts  was  established,  known  as  equity  courts, 
to  make  special  provision  for  exceptional  cases.  The  law  can¬ 
not  divide  the  class  with  which  it  deals ;  equity  is  flexible  and 

1  J.  H.  Wigmore,  Problems  of  Law,  pp.  5-17. 

2  The  federal  government  and  some  of  the  states  have  abrogated 
the  common  law  in  its  application  to  crime  by  the  provision  that 
nothing  shall  be  a  crime  which  is  not  prohibited  by  a  specific  statute. 
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can  make  divisions  in  a  class.  There  is  uniformity  in  equity, 
but  it  is  uniformity  applied  to  a  smaller  and  more  homogene¬ 
ous  class.  Thus  it  can  be  adjusted  to  situations  and  conditions 
of  which  the  law  cannot  take  cognizance.  The  juvenile  court 
in  many  states  has  been  placed  entirely  under  equity  jurisdic¬ 
tion  and  thereby  the  flexibility  of  equity  has  been  substituted 
for  the  uniformity  of  law.  The  same  thing,  without  specific 
grant  of  equity  powers,  is  happening  in  the  criminal  courts 
for  adults.  In  addition  there  is  a  tendency  to  place  much 
more  discretion  in  the  hands  of  judicial  and  administrative 
bodies,  as  in  the  indeterminate  sentence  and  parole  systems. 
Thus  the  principle  of  flexibility  is  being  used  both  as  a  supple¬ 
ment  to  and  a  substitute  for  the  principle  of  uniformity 
of  law. 

(d)  Coercion.  In  the  orthodox  legal  system  coercion  is  one 
of  the  elements  of  law  and  the  method  of  coercion  is  threat 
or  application  of  punishment.  A  law  which  does  not  provide 
a  penalty  that  will  cause  suffering  is  regarded  as  quite 
impotent.  The  law  not  only  assumes  that  punishment  is  effi¬ 
cacious,  but  also  that  it  is  the  only  method  that  can  be  gener¬ 
ally  and  uniformly  used.  But  it  is  evident  that  there  are  many 
individuals  whose  attitudes  and  behavior  can  be  changed  much 
more  effectively  by  other  methods  than  by  punishment.  There 
is  a  distinct  tendency,  therefore,  in  juvenile  courts  and  in  a 
small  way  in  the  criminal  courts  to  use  such  methods  as  have 
been  found  effective,  whether  they  are  coercive  or  not  and 
whether  they  produce  suffering  or  not.  But  such  adaptation 
of  methods  to  individuals  can  be  secured  only  in  so  far  as  the 
principle  of  uniformity  is  not  used.  Thus  the  element  of 
coercion  is  being  supplemented  by  other  forms  of  pressure 
involving  less  physical  force  and  less  suffering.  It  is  ques¬ 
tionable  whether  the  term  “  coercion 99  can  properly  be  ex¬ 
panded  to  include  these  other  methods. 

The  final  agency  of  enforcement  of  law  is  the  court.  Thus 
ultimately  it  is  the  court,  not  the  legislature,  that  decides  what 
the  law  is.  If  the  courts  refuse  or  fail  to  enforce  a  statute  on 
the  ground  of  unconstitutionality  or  for  other  reason,  it  is  not 
the  law.  Between  the  legislature  and  the  court,  however, 
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intermediate  agencies,  such  as  the  police,  affect  the  enforce¬ 
ment  of  the  law.  And  undoubtedly  the  court  is  affected  by 
public  opinion,  but  it  does  not  reflect  public  opinion  exactly 
and  is  frequently  in  direct  opposition  to  public  opinion.  Aside 
from  statutes  which  have  been  declared  unconstitutional,  it  is 
difficult  to  draw  a  definite  line  between  statutes  which  are  law 
and  statutes  which  are  not  law.  Many  statutes  are  never 
enforced  in  some  places.  Many  of  the  Sabbath  laws  and  the 
revenue  law  which  requires  a  person  to  make  a  true  declara¬ 
tion  of  his  property  to  the  assessor  are  of  this  sort.  Statutes 
against  gambling,  lynching,  libel,  carrying  concealed  weapons, 
discrimination  against  negroes,  confining  children  in  jails  with 
adults  are  enforced  so  seldom  in  some  places  that  it  is  doubt¬ 
ful  whether  they  are  law  in  those  places. 

(e)  Specificity.  The  criminal  law,  differing  in  this  re¬ 
spect  from  civil  law,  is  confined  largely  to  the  prohibition 
of  specific  acts.  It  prohibits  murder,  burglary,  arson,  speed 
of  more  than  twenty  miles  an  hour,  and  similar  specific  acts, 
most  of  which  are  strictly  defined.  There  are,  to  be  sure,  some 
more  general  prohibitions,  such  as  conspiracy,  disorderly  con¬ 
duct,  nuisances,  and  vagrancy.  But  there  is  no  blanket  prohi¬ 
bition  of  all  acts  opposed  to  social  welfare.  Consequently  it 
frequently  happens  that  one  thing  is  prohibited  by  law,  while 
another  thing  very  similar  in  nature  and  effect  is  not  prohib¬ 
ited  and  is  therefore  not  illegal.  With  reference  to  this 
Train  says : 

“  To  push  a  blind  man  over  the  edge  of  a  cliff  so  that  he  is  killed 
upon  the  rocks  below  is  murder,  but  to  permit  him  to  walk  over  it, 
although  by  stretching  out  your  hand  you  might  prevent  him,  is  no 
crime  at  all.  It  is  a  crime  to  defame  a  woman’s  character  if  you 
write  your  accusation  upon  a  slip  of  paper  and  pass  it  to  another, 
but  it  is  no  crime  in  New  York  State  to  arise  in  a  crowded  lecture 
hall  and  ruin  her  forever  by  word  of  mouth.  .  .  .  It  is  a  crime 

to  ruin  a  girl  of  seventeen  years  and  eleven  months,  but  not  to  ruin 
a  girljof  eighteen.”  8 

3  A.  Train,  The  Prisoner  at  the  Bar,  2d  ed.,  p.  7.  According  to 
some  of  the  Continental  codes  it  would  be  illegal  to  permit  a  blind 
man  to  walk  over  a  cliff  if  one  were  in  a  position  to  prevent  it  with¬ 
out  serious  danger  or  inconvenience. 
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Moreover,  criminal  law,  in  theory,  is  not  concerned  with  the 
character  of  the  law-breaker.  Character  is  taken  into  account 
only  as  it  assists  in  proving  that  a  specific  act  was  or  was  not 
committed.  In  contrast  with  this  the  juvenile  court  law  has 
reference  primarily  to  the  character  of  the  juvenile  or  his  cir¬ 
cumstances  and  takes  specific  acts  into  account  as  a  means  of 
proving  general  character  or  circumstances.  It  may  be  ad¬ 
mitted  that  the  criminal  law,  in  the  “  habitual  criminal  acts,” 
does  show  an  interest  in  the  character  of  the  offender,  in  that 
they  provide  that  after  a  specified  number  of  convictions  a 
criminal  may  be  incarcerated  for  a  very  long  term  even  for  a 
slight  offense.  Such  acts,  however,  have  generally  not  been 
enforced.  In  practice,  as  contrasted  with  the  theory  of  the 
law,  the  character  of  the  offenders  is  taken  into  account  to 
some  extent. 

3.  The  Nature  of  Law:  From  the  Genetic  Point  of 
View. — The  attitudes  which  produce  laws  and  the  situations 
to  which  laws  are  expected  to  apply  have  not  been  studied 
carefully.  Luck  was  a  large  element  in  the  primitive  customs 
from  which  law  emerged  and  it  appears  to  hold  its  place  to  the 
present  day.  But  a  few  general  attitudes  and  principles  that 
are  important  in  the  genesis  of  law  can  be  observed. 

(a)  Lawv represents  a  desire  to  promote  the  orderly  func¬ 
tioning  of  a  group.  This  is  the  conception  of  law  as  “  social 
engineering.”  4  But  it  appears  that  the  principal  element  in 
this  is  the  disapproval  of  acts  that  are  being  performed  or  may 
be  performed  in  the  future.  Disapproval  by  the  public  or  that 
part  of  the  public  which  is  politically  influential  is  an  essential 
element  in  the  origin  of  criminal  law,  but  not  all  acts  that  meet 
with  this  disapproval  are  prohibited  by  law.  Various  efforts 
have  been  made  to  define  more  clearly  the  disapprovals  that 
result  in  law.5 6  While  the  principal  wish  that  gives  rise  to  law 
is  the  wish  for  security  for  life  and  property,  there  seems  to 
be  nothing  in  the  whole  range  of  sentiments,  interests,  and 

4  “  Cleveland  Foundation  Survey  of  Criminal  Justice  in  Cleve¬ 

land,”  Part  7.  Criminal  Justice  in  the  American  City,  by  R.  Pound, 
pp.  5-7. 

6  R.  Garofalo,  Criminology,  pp.  33  ff. 
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attitudes  that  may  not  have  influence.  It  seems  impossible  to 
define  this  disapproval  more  clearly  at  present. 

(b)  Another  characteristic  of  law  from  the  genetic  point 
of  view  is  the  dependence  upon  punishment  as  a  means  of 
prohibiting  the  acts  which  meet  with  the  disapproval  of  the 
public.  This  “  ordering-and-forbidding  attitude,”  according 
to  Thomas  and  Znaniecki,  is  “  the  oldest  and  most  persistent 
form  of  social  technique.”  It  is  “  natural  ”  for  people  to  for¬ 
bid  the  things  which  they  dislike ;  they  forbid  the  rain  from 
falling.  They  order  the  sea  not  to  rise.  With  the  same  atti¬ 
tude  they  order  human  beings  not  to  do  certain  things.  In 
the  field  of  natural  science  it  has  now  been  recognized  that 
the  arbitrary  act  of  will  is  not  a  good  method  of  control.  It  is 
necessary  to  learn  the  mechanism  of  the  process,  and  by  means 
of  this  knowledge  control  by  dikes,  shelters,  irrigation,  and 
other  devices.  Efficient  control  of  the  conduct  of  human  beings 
must  similarly  be  based  on  a  knowledge  of  the  mechanisms  of 
conduct.  An  example  may  make  this  clear.  A  young  child 
begins  to  stutter.  The  anxious  parents  stop  the  child  every 
time  his  stuttering  begins  with  the.  injunction,  “  Do  not  talk 
that  way.”  But  the  child  gets  worse.  Finally  the  child  is 
taken  to  a  specialist  in  speech  defects  who,  after  an  investiga¬ 
tion,  explains  that  stuttering  may  be  due  to  different  condi¬ 
tions,  but  in  this  case  is  due  to  uneasiness  on  the  part  of  the 
child  and  uncertainty  in  the  technique  of  control  of  the  vocal 
organs.  Consequently  it  is  necessary  for  the  parents  to  stop 
drawing  the  attention  of  the  child  to  his  stuttering  and  to 
speak  very  distinctly  and  slowly  in  the  presence  of  the  child. 
By  this  method  the  parents  prevent  the  stuttering,  while  by 
commanding  the  child  not  to  stutter  they  make  him  uneasy 
and  thus  aggravate  the  stuttering.  Many  people  are  now 
realizing  the  inadequacy  of  this  forbidding  method  and,  while 
the  rush  to  legislatures  for  new  prohibitions  still  continues, 
there  is  a  growing  effort  to  use  the  less  direct  but  more  effec¬ 
tive  method  of  control  based  on  an  understanding  of  the  con¬ 
ditions  and  processes.  This,  of  course,  does  not  mean  that 
there  is  no  value  in  prohibitions  or  that  they  should  never 
be  used. 
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(c)  The  attitude  of  coercion  in  law  differs  from  that  in  a 
lynching  party  in  that  the  coercion  must  be  applied  decently 
by  the  representatives  of  the  state.  Justice  must  be  impartial 
and  even-handed.  Not  only  must  the  undesirable  act  be  pun¬ 
ished,  but  this  must  be  done  in  such  a  way  as  to  win  the 
approval  of  the  cool  judgment  of  impartial  observers. 

From  the  genetic  point  of  view,  therefore,  we  can  conclude 
that  the  law  is  an  attempt  at  social  engineering  and  is  the 
result  of  an  attitude  of  disapproval  of  an  act  which  is  regarded 
as  injuring  the  group  or  that  part  of  the  group  which  is 
politically  influential,  plus  an  attitude  of  coercion  backed  by 
physical  force  applied  decently  by  the  representatives  of 
the  state.6 

4.  Civil  Law  and  Criminal  Law. — The  difference  be¬ 
tween  civil  law  and  criminal  law  for  a  long  time  was  stated 
as  follows :  civil  law  is  concerned  with  wrongs  against  the 
individual,  for  which  reparation  or  restitution  is  the  method 
of  treatment;  criminal  law  is  concerned  with  wrongs  against 
the  public,  for  which  punishment  is  the  method  of  treatment. 
In  accordance  with  this  differentiation  two  systems  of  law 
courts  were  organized,  criminal  and  civil.  In  the  criminal 
court  the  state  had  much  more  control,  bringing  the  prosecu¬ 
tion  in  its  own  name,  having  the  power  to  stop  the  proceed¬ 
ings  at  any  point  and  to  pardon  the  offender  after  conviction; 
in  the  civil  court  the  state  had  no  such  direct  control.  But  in 
recent  years  this  historical  differentiation  is  questioned  by 
many  people,  first,  because  it  is  sociologically  unsound  to  make 
such  an  opposition  between  the  individual  and  the  public.  If 
a  tort  (that  is,  a  violation  of  civil  law)  injures  an  individual, 
it  injures  the  public  to  some  extent.  Some  torts  do  more 
injury  to  the  public  than  some  crimes.  Most  crimes  and  most 
torts  injure  some  particular  individual  more  than  other  indi¬ 
viduals.  But  it  is  not  necessary  that  a  particular  individual  be 
injured  either  by  a  tort  or  a  crime,  for  there  are  torts,  known 
as  “  penal  actions,”  in  which  any  individual  whatever  who 
will  bring  suit  may  recover  damages  for  injuries  done  to  the 

6G.  H.  Mead,  “Psychology  of  Punitive  Justice,”  Amer.  Jour. 
Sociol.,  23:  577-602,  March,  1918. 
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community,  and  there  are  crimes,  such  as  treason,  that  need 
not  cause  special  injury  to  one  individual  more  than  to  an¬ 
other.  In  addition  criminal  courts  in  the  last  generation, 
especially,  have  been  using  reparation  very  frequently  as  one 
method  of  dealing  with  offenders;  and  the  civil  courts  have 
been  assessing  exemplary  damages  in  civil  actions,  which 
amount  to  punishment. 

In  view  of  this  the  only  justifiable  conclusion  is  that  civil 
courts  deal  with  acts  as  wrongs  against  individuals,  and  the 
criminal  courts  deal  with  acts  as  wrongs  against  the  public. 
A  legal  wrong  that  is  tried  by  a  civil  court  (excluding  viola¬ 
tions  of  contracts )  is  a  tort ;  a  legal  wrong  tried  by  a  criminal 
court  is  a  crime.  Consequently  an  act  may  be  both  a  tort  and 
a  crime. 

5.  The  Nature  of  Crime:  From  the  Legal  Point  of 
View. — The  lawyers  and  courts,  taking  everything  else  for 
granted  and  regarding  a  crime  merely  as  an  act  of  an  indi¬ 
vidual,  have  worked  out  a  definition  of  crime  which  includes 
the  following  elements : 

(a)  Crime  is  a  violation  of  law.  If  there  were  no  laws 
there  would  be  no  crimes.  Whenever  a  law  is  passed  and 
enforced,  acts  that  were  not  crimes  previously  are  made 
crimes.  Judge  Gemmill,  of  Chicago,  stated  that  of  about  one 
hundred  thousand  persons  arrested  in  Chicago  in  1912  over 
one-half  were  arrested  on  the  charge  of  violating  laws  that  had 
not  existed  twenty  years  prior  to  that  date;  half  of  the  acts 
that  were  crimes  in  1912  were  not  crimes  in  1892.  In  that 
sense  crime  is  the  creation  of  the  law. 

(b)  Some  things  are  prohibited  by  law  which  are  not,  in 
themselves,  immoral  and  many  things  are  immoral  which  are 
not  prohibited  by  law.  Consequently  crime  and  immorality 
are  very  different. 

(c)  A  violation  of  law  may  be  either  an  act  of  omission 
or  an  act  of  a  commission.  Laws  may  be  violated  either  by  the 
performance  of  a  positive  act,  such  as  striking  a  blow,  or  by 
refusal  or  failure  to  perform  a  required  duty,  such  as  the 
mother’s  duty  to  feed  her  infant. 

(d)  In  order  that  there  be  a  violation  there  must  be  both 
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an  overt  act  and  a  culpable  intent.  The  overt  act  by  itself 
does  not  constitute  a  crime ;  a  person  may  take  from  a  restau¬ 
rant  a  hat  belonging  to  another  person,  thinking  he  is  taking 
his  own  hat;  this  is  not  a  crime,  for  he  has  no  intent  to  steal. 
On  the  other  hand,  intent  alone  does  not  constitute  a  crime; 
a  person  may  intend  to  steal  a  hat  from  a  restaurant  but  by 
mistake  take  his  own  hat ;  this  is  not  a  crime,  for  he  has  per¬ 
formed  no  overt  act  prohibited  by  law.  But  it  is  very  difficult 
to  determine  the  exact  meaning  of  the  word  “  intent.”  Clearly 
the  mistake  made  when  one  took  the  wrong  hat  does  not  con¬ 
stitute  intent  to  commit  crime.  But  the  word  is  frequently 
interpreted  by  the  courts  to  include  gross  negligence  and 
exclude  insufficient  knowledge  of  right  and  wrong.  Negli¬ 
gence  in  driving  an  automobile,  for  instance,  may  result  in 
the  death  of  a  pedestrian  and,  though  manslaughter  was  not 
intended,  the  driver  may  be  found  guilty  of  manslaughter 
because  he  was  culpable  in  his  negligence.  Children  and 
“  lunatics  ”  cannot  commit  crimes,  according  to  the  courts, 
because  they  cannot  intend  to  do  wrong,  since  they  do  not 
know  what  wrong  is.  But,  as  Dr.  White  remarks,  “  it  is  no 
more  pleasant  to  have  one’s  throat  cut  by  a  lunatic  than  by  a 
criminal.”  7  And,  in  addition,  since  children  in  some  of  the 
juvenile  court  laws  are  defined  as  those  under  eighteen  or 
even  twenty-one  years  of  age,  many  children  know  more  about 
the  difference  between  right  and  wrong  than  do  feeble-minded 
adults  or  ignorant  adults  or  even  average  adults.  The  diffi¬ 
culty  is  that  the  word  “  criminal  ”  is  an  opprobrious  epithet 
which  we  do  not  wish  to  apply  to  children  and  insane  persons. 
In  order  to  avoid  the  opprobrium,  we  apply  the  word  “  delin¬ 
quent  ”  to  children  who  do  things  prohibited  by  law.  But  the 
child  delinquent,  the  insane,  and  the  “  criminal  ”  are  alike  in 
that  they  are  doing  things  of  which  the  state  must  take  cog¬ 
nizance.  And  this  seems  to  be  the  essential  thing  in  regard  to 
“  intent  ”  except  insofar  as  we  desire  to  stigmatize  or  not  to 
stigmatize  those  who  do  the  things  prohibited  by  law.  But 
as  the  effort  to  understand  adults  who  violate  laws  increases 
and  the  desire  to  react  intelligently  rather  than  emotionally  to 


1 W.  A.  White,  Insanity  and  the  Criminal  Law ,  p.  167. 
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maladjustments  becomes  more  effective,  it  is  probable  that  the 
distinction  between  crime  and  delinquency  will  disappear  and 
that  all  who  violate  laws  will  be  called  delinquents  or  mal¬ 
adjusted  persons.  It  is  clear,  at  any  rate,  that  the  word 
“  intent  ”  needs  redefinition  and  what  should  be  included  can 
hardly  be  forced  into  the  word  “  intent.”  A  sound  principle 
is  involved,  namely,  that  certain  acts  are  accompanied  by  such 
mental  processes  that  the  group  in  its  organized  form  must 
take  cognizance  of  them  and  attempt  to  deal  with  the  actors 
in  such  ways  as  to  prevent  a  recurrence  of  the  acts. 

(e)  Sometimes  violations  of  municipal  ordinances  or 
regulations  are  differentiated  from  crimes  and  called  “  quasi- 
crimes  ”  or  merely  “  violations  of  ordinances.”  There  is  a 
real  distinction  between  them,  in  that  the  attitudes  of  the 
public  toward  them  are  different.  But  the  general  tendency 
of  the  courts  is  to  include  them  as  crimes.  The  attempt  to 
differentiate  them  is  based  on  the  desire  to  shield  certain  types 
of  offenders  from  the  stigma  attached  to  the  word  “  crime  ” 
just  as  the  attempt  to  substitute  the  name  “  delinquent  ”  for 
“  criminal  ”  is  an  attempt  to  protect  children  from  the 
same  stigma.8 

6.  The  Nature  of  Crime:  From  the  Social  Point  of 
View. — The  legal  definition  of  crime  is  purely  formal  and 
quite  inadequate.  Garofalo  made  a  significant  attempt  to 
change  the  point  of  view.  He  insisted  that  the 

“  attempt  to  show  us  what  the  law  views  as  crime  ends  in  our  being 
told  that  crime,  in  the  eyes  of  the  law,  is  the  doing  of  that  which  the 
law  itself  forbids.”  9 

He  attempted,  therefore,  to  define  crime  in  such  a  way  as 
to  include  a  description  of  the  acts  which  the  law  prohibits. 
But  this  raises  the  question,  Why  should  not  other  elements 
of  the  situation,  in  addition  to  the  law,  be  included  in  the 
definition  of  the  crime  since  they  are  involved  in  the  crime  ? 

8  For  definition  of  crime  from  the  legal  point  of  view,  see  W.  L. 
Clark,  Hand-book  of  Criminal  Law,  3d  ed.,  pp.  1-18,  or  other  text¬ 
books  in  criminal  law. 

9  Garofalo,  op.  cit.,  p.  59. 
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Eliot  has  attempted  to  describe  crime  or  delinquency  from 
this  point  of  view. 

“  Delinquency  implies  a  social  situation  and  a  social  judgment. 
It  is  a  behavior  situation,  a  conduct  situation;  as  such  it  implies 
and  is  a  state  of  relationships,  and  not  a  trait.  It  is  a  social  con¬ 
stellation,  arising  out  of  the  conduct  of  an  individual  in  relation  with 
his  fellows  and  other  factors  of  the  environment.  ‘A  case  of  delin¬ 
quency  ’  is,  therefore,  not  the  body  of  the  4  delinquent  ’  which  sym¬ 
bolizes  it,  but  is  the  social  situation  or  set  of  relationships  organically 
related  through  this  personal  focus.  .  .  .  That  the  delinquency 

plexus  has  become  internal  to  the  personality  or  organized  into  the 
psychic  organism  does  not  make  it  any  the  less  a  social  situation.”  10 

Such  efforts  to  define  crime  as  situation  rather  than  as 
individual  act  are  based  on  the  desire  to  regard  crime  without 
emotion.  The  conventional  legal  definition,  after  abstracting 
the  individual  from  the  situation,  imputes  free  will  to  him, 
holds  him  responsible,  and  then  applies  an  opprobrious  epi¬ 
thet  to  him.  The  social  definition  of  crime  attempts  to  use 
terms  in  such  a  way  as  to  avoid  stigma  or  any  prior  imputa¬ 
tion  of  free  will.  The  point  of  view  would  be  more  clear  if 
crime  were  thought  of  as  a  lack  of  adjustment.  In  that  case 
it  would  be  quite  clear  that  a  lack  of  adjustment  involved 
both  the  individual  and  the  rest  of  the  situation,  and  that  it 
could  be  defined  only  by  taking  into  account  the  whole  situa¬ 
tion  or  the  whole  set  of  relationships.  Crime,  as  a  social 
situation,  may  be  said  to  involve  the  following  elements  or 
relationships :  A  value  which  is  appreciated  by  a  group  or  a 
part  of  a  group  that  is  politically  important;  an  isolation  of 
another  part  of  this  group  so  that  these  members  do  not 
appreciate  this  value  or  appreciate  it  less  highly  and  conse¬ 
quently  tend  to  endanger  it ;  a  pugnacious  resort  to  coercion 
decently  applied  by  those  who  appreciate  the  value  to  those 
who  disregard  the  value.  When  a  crime  is  committed,  it 
involves  these  relationships.  Crime  is  that  set  of  relation¬ 
ships  when  viewed  from  the  point  of  view  of  the  group  rather 
than  of  the  individual. 

10  T.  D.  Eliot,  “  A  Limbo  for  Cruel  Words,”  Survey,  48:  389,  June 
15,  1922. 
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7.  Classification  of  Crimes. — A  great  deal  of  effort  has 
been  devoted  to  the  attempt  to  classify  crimes.  Most  of  the 
results  must  be  regarded  as  useless  and  consequently  only  a 
brief  statement  will  be  made  in  regard  to  them. 

Crimes  are  frequently  classified  in  respect  to  atrocity  as 
felonies  and  misdemeanors.  The  more  serious  are  called  fel¬ 
onies  and  are  usually  punishable  by  death  or  by  confinement 
in  a  state  prison ;  the  less  serious  are  called  misdemeanors  and 
are  usually  punishable  by  confinement  in  a  local  prison  or  by 
fines.  The  original  distinction  between  them,  based'  on  the 
methods  of  punishment,  is  rapidly  disappearing.  As  a  classi¬ 
fication  of  crimes  this  is  not  very  useful,  as  was  pointed  out 
long  ago  by  Sir  James  Stephen,  and  it  is  difficult  to  make  a 
clear-cut  distinction  between  the  classes.  Though  one  may 
agree  that  murders,  as  a  class,  are  more  serious  offenses  than 
permitting  weeds  to  grow  on  a  vacant  lot  in  violation  of  a 
municipal  ordinance,  yet  the  effects  of  permitting  the  weeds 
to  grow,  in  a  particular  case,  may  be  more  serious  because  of 
the  hay-fever  produced  by  the  pollen  and  the  resulting  inca¬ 
pacity  of,  say,  ten  people  affected  by  it  than  one  murder  would 
be.  The  fact  that  many  things  which  are  classed  as  felonies 
in  one  state  are  classed  as  misdemeanors  in  near-by  states 
shows  how  difficult  it  is  to  make  a  real  distinction  between 
them.  Queen  reports  an  investigation  which  shows  that  of  110 
offenses  in  the  laws  of  eleven  states  in  1918,  39  were  punish¬ 
able  in  some  states  as  misdemeanors,  in  other  states  as  fel¬ 
onies,  from  which  he  draws  the  conclusion,  “  There  is  nothing 
inherent  in  an  offense  which  makes  it  a  misdemeanor  or  a 
felony.”  11  Even  within  one  state  there  is  sometimes  consid¬ 
erable  vagueness.  This  vagueness  regarding  the  classes  is  so 
great  that  the  Bureau  of  the  Census  makes  no  effort  to  use  this 
classification  in  its  reports  on  prisoners. 

The  greatest  objection  to  the  classification  of  crimes  as 
felonies  and  misdemeanors  is  that  it  is  used,  also,  as  a  classi¬ 
fication  of  criminals.  The  individual  who  commits  a  felony 
is  a  felon;  the  individual  who  commits  a  misdemeanor  is  a 
misdemeanant.  It  is  assumed  that  misdemeanants  are  less 


11  S.  A.  Queen,  The  Passing  of  the  County  Jail,  pp.  75-82. 
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dangerous  than  felons.  But  it  is  quite  fallacious  to  judge  the 
danger  to  the  group  from  one  act,  for  an  individual  may 
commit  a  misdemeanor  one  week,  a  felony  the  second  week, 
and  a  misdemeanor  the  third.  The  acts  do  not  represent 
changes  in  his  character  or  changes  in  the  danger  to  the 
group.  Queen  found  that  there  were  few  respects  in  which 
those  judged  to  be  felons  were  different  from  those  judged  to 
be  misdemeanants  and  many  respects  in  which  the  two  groups 
overlapped.12  It  is  evident,  for  instance,  that  some  misde¬ 
meanants  are  more  dangerous  and  more  costly  than  some 
felons.  Fifty-five  per  cent,  of  the  persons  sentenced  to  county 
jails  and  houses  of  correction  in  Massachusetts  in  1920  had 
served  terms  previously  in  penal  institutions,  as  contrasted 
with  46  per  cent,  of  those  in  the  state  prison;  and  their 
average  number  of  previous  commitments  was  seven,  as  con¬ 
trasted  with  two  in  the  case  of  those  in  the  state  prison. 
Moreover,  the  definition  is  influenced  by  various  other  con¬ 
siderations.  Since  1852,  when  a  felony  was  first  defined  in 
Massachusetts  as  a  crime  punishable  by  confinement  in  the 
state  prison,  four  changes  have  been  made  in  the  laws  of  that 
state,  determining  the  conditions  under  which  a  sentence  is 
served  in  state  prison  rather  than  in  a  jail  or  house  of  correc¬ 
tion,  and  these  changes,  which  also  changed  crimes  from 
felonies  to  misdemeanors  or  the  reverse,  were  not  made 
because  of  alterations  in  views  regarding  the  atrocity  of 
crimes  but  for  purely  administrative  reasons,  generally  to 
relieve  the  congestion  of  the  state  prison.13  Consequently 
there  seems  to  be  good  reason  to  demand  an  entire  abandon¬ 
ment  of  this  classification. 

Bonger  has  classified  crimes  by  the  motives  of  the  offend¬ 
ers  as  economic  crimes,  sexual  crimes,  political  crimes,  and 
miscellaneous  crimes  (with  vengeance  as  the  principal  mo¬ 
tive).14  But  no  crime  can  be  reduced  to  one  motive.  A  desire 

13  Ibid.,  pp.  87-94. 

13  W.  F.  Spalding,  “  The  Legislative  History  of  a  ‘  State  Prison  ’ 
Sentence  as  a  Test  of  ‘  Felony  ’  and  ‘  Infamous  Punishment/  ”  Mass. 
Law  Quart.,  7:  91-108,  Jan.,  1922. 

14  W.  A.  Bonger,  Criminality  and  Economic  Conditions,  pp. 
536-537. 
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for  excitement  or  vengeance  may  be  very  important  in  such 
crimes  as  burglary,  which  Bonger  classified  as  an  economic 
crime.  The  classification  is  clearly  unsatisfactory. 

Crimes  are  frequently  classified  for  statistical  purposes  as 
crimes  against  the  person,  crimes  against  property,  and  crimes 
against  public  decency,  public  order,  and  public  justice.  Most 
crimes  are  crimes  against  public  order  or  public  morality,  such 
as  disorderly  conduct  and  drunkenness;  next  to  them  in  fre¬ 
quency  come  the  crimes  of  dishonesty  without  violence.  Of 
the  persons  committed  to  penal  or  reformatory  institutions  in 
the  United  States  in  1910  more  than  90  per  cent,  were  con¬ 
victed  of  offenses  of  these  two  types;  grave  homicide  consti¬ 
tuted  0.2  per  cent.,  lesser  homicide  0.4  per  cent.,  rape  0.3  per 
cent.,  assault  4.6  per  cent.,  robbery  0.3  per  cent,  of  all  crimes 
for  which  persons  were  committed  to  these  institutions  in 
19 10. 15  Statistics  based  on  arrests  or  convictions,  and  thus 
including  those  fined,  would  show  a  much  smaller  proportion 
of  the  offenses  of  violence. 

8.  The  Nature  of  the  Criminal. — Who  is  a  criminal? 
The  most  simple  answer  is :  A  person  who  commits  a.  crime. 
But  with  reference  to  this  answer  two  further  questions  need 
to  be  raised :  First,  What  is  the  nature  of  the  person  who 
commits  a  crime?  A  considerable  part  of  the  discussion  of 
the  causes  of  crime  is  an  attempt  to  answer  this  question. 
Here  it  is  sufficient  to  say  that  no  two  criminals  are  alike. 
Osborne  states  the  point  thus : 

“  Every  hundred  criminals  sentenced  by  the  courts  will  be  a 
hundred  different  men.  ...  To  list  men  who  commit  all  sorts  of 
different  crimes  arbitrarily,  in  a  group  and  proceed  to  generalize 
about  them,  is  as  ridiculous  as  it  would  he  to  generalize  about  the 
habits  and  character  of  any  chance  assortment  of  men — legislators  or 
theatre-goers;  or  to  draw  conclusions  as  to  the  psychological  charac¬ 
teristics  of  blue-eyed  men,  or  those  who  wear  tan  shoes.”  10 

The  best  writers  consistently  refuse  to  make  generalizations 
regarding  criminals  or  “  the  criminal.”  A  careful  study  of 

15  United  States,  Bureau  of  the  Census,  Prisoners  and  Juvenile 
Delinquents  in  the  United  States,  1910,  p.  30. 

16  T.  M.  Osborne,  Society  and  Prisons ,  pp.  19  and  71. 
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women  delinquents  in  New  York  State  resulted  in  a  conclu¬ 
sion  that  there  is  no  distinct  type  of  criminal  women;  very 
slight  differences  between  criminal  and  non-criminal  women 
were  found.17  The  only  generalization  that  can  be  made  is 
that,  as  a  class,  they  had  been  found  guilty  of  violating  laws. 
This  does  not  carry  with  it  any  necessary  implication  of  moral 
inferiority,  as  a  class.  Bernard  Shaw  expresses  the  situation, 
in  a  way  that  may  be  exaggerated,  thus : 

“  The  thief  who  is  in  prison  is  not  necessarily  more  dishonest 
than  his  fellows  at  large,  but  mostly  one  who,  through  ignorance  or 
stupidity,  steals  in  a  way  that  is  not  customary.  He  snatches  a  loaf 
from  the  baker’s  counter  and  is  promptly  run  into  gaol.  Another  man 
snatches  bread  from  the  table  of  hundreds  of  widows  and  orphans 
and  simple  credulous  souls  who  do  not  know  the  ways  of  company 
promoters;  and,  as  likely  as  not,  he  is  run  into  Parliament.”  18 

Not  only  is  it  unsafe  to  generalize  about  criminals,  but  no 
good  principle  of  classification  of  criminals  has  been  discov¬ 
ered.  After  an  excellent  criticism  of  the  useless  classifications 
of  criminals,  Parmelee  adds  another  of  the  same  kind. 

The  second  question  regarding  the  nature  of  the  criminal 
is :  For  how  long  is  the  person  who  commits  a  crime  a  crim¬ 
inal?  Is  it  merely  during  the  time  he  is  committing  the 
crime,  or  until  he  has  “  paid  the  penalty  ”  ?  The  question  is 
not  important  and  is  difficult  only  because  we  use  the  word 
“  criminal  ”  to  stigmatize  the  one  who  violates  the  law.  If  we 
used  a  colorless  word,  such  as  “  unadjusted,”  it  would  be  evi¬ 
dent  that  he  would  be  unadjusted,  regardless  of  penalty,  as 
long  as  he  was  unadjusted. 

9.  The  Origin  of  Crime. — There  is  a  prevalent,  but  incor¬ 
rect,  notion  that  there  were  no  crimes  in  the  earliest  societies, 
that  all  wrongs  were  treated  as  injuries  to  individuals  and 
hence  were  torts,  and  that  these  gradually  came  to  be  regarded 
as  wrongs  against  the  state.  According  to  this  theory  crime 
had  its  origin  in  torts.  But  this  theory  is  certainly  inade¬ 
quate.  Ethnological  research  has  shown  that  from  the  very 

17  Mabel  R.  Fernald,  Mary  H.  S.  Hayes,  and  Almena  Dawley, 
A  Study  of  Women  Delinquents  in  New  York  State,  p.  528. 

18  Sidney  and  Beatrice  Webb,  English  Prisons  Tender  Local  Gov¬ 
ernment.  Preface  by  Bernard  Shaw,  p.  xl. 
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beginning  of  recorded  history  and  among  the  most  primitive 
groups  there  were  acts  which  were  regarded  as  dangerous  to 
the  group  as  a  group,  being  violations  of  taboos,  customs, 
beliefs,  or  accepted  rules,  and  were  proceeded  against  by  the 
group.  Steinmetz  19  listed  those  acts  in  1892.  More  recently 
Oppenheimer  has  made  a  slightly  more  logical  classification 
of  the  same  offenses,  as  follows :  treason,  witchcraft,  sacrilege 
and  other  offenses  against  religion,  incest  and  other  sexual 
offenses,  poisoning  and  allied  offenses,  and  breaches  of  the 
hunting  rules.20  These  acts  were  considered  to  be  dangerous 
to  the  group  as  a  whole,  either  directly,  as  in  the  case  of 
treason,  violation  of  hunting  rules,  and  to  some  extent  poison¬ 
ing,  or  else  indirectly  because  they  might  bring  down  the 
wrath  of  the  gods  upon  the  group,  as  in  sacrilege,  witchcraft, 
and  to  some  extent  incest  and  other  sexual  offenses.  These 
acts  imperilled  the  group ;  for  the  safety  of  the  group  the  acts 
must  be  prohibited  and  the  offenders  punished.  The  general 
proposition  that  crimes  existed  in  the  earliest  societies  has 
been  corroborated  by  Hall,21  and  by  Hobhouse,  Wheeler 
and  Ginsberg.22 

Though  the  theory  that  crime  originated  in  torts  is  clearly 
inadequate,  it  is  not  easy  to  construct  a  valid  theory,  for  there 
is  much  that  is  not  at  all  clear  about  the  early  societies.  It  is 
probable  that  there  was  very  little  crime  until  groups  with 
different  cultures  came  into  contact  and  that  previously  crimes 
were  the  result  either  of  accident  or  of  conflict  in  the  mores 
of  the  group  or  of  infrequent  situations  in  which  the  indi¬ 
vidual  was  overwhelmed,  as  for  instance,  treason  in  order  to 
save  one’s  life. 

Though  both  crimes  and  torts  have  existed  from  the  earli¬ 
est  times,  the  list  of  crimes  has  been  immensely  increased  by 
accretions  from  the  list  of  torts.  Murder  and  theft  were 

19  S.  R.  Steinmetz,  Ethnologische  Studien  zur  ersten  Entuncklung 
der  Strafe,  vol.  2,  pp.  327-348. 

20  H.  Oppenheimer,  The  Rationale  of  Punishment,  p.  71. 

21  A.  C.  Hall,  “  Crime  in  Its  Relation  to  Social  Progress,”  Colum¬ 
bia  University  Studies,  vol.  15,  ch.  3. 

22  L.  T.  Hobhouse,  G.  C.  Wheeler,  and  M.  Ginsberg,  The  Material 
Culture  and  Social  Institutions  of  the  Simpler  Peoples,  p.  79. 
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regarded  as  private  injuries  almost  invariably  until  relatively 
advanced  civilization,  and  were  the  occasions  for  vengeance  by 
the  injured  party  or  his  relatives.  The  transition  from  tort 
to  crime  occurs  as  follows  in  general,  not  in  the  sense  that 
these  are  a  direct  chronological  series,  but  in  the  sense  that 
viewed  from  the  present  time  they  show  some  logical  develop¬ 
ment.  First  the  chief  or  some  other  important  member  of  the 
community  was  called  upon  to  help  the  weaker  families  or 
others  who  were  unable  to  secure  self-redress  for  private 
injuries.  Before  giving  such  assistance  he  might  find  it  advan¬ 
tageous  to  consider  the  merits  of  the  case.  This  was  some¬ 
thing  like  a  trial.  Then  the  group  placed  restraints  on  the 
injury  done  to  the  aggressor  as  follows:  (a)  The  community 
adopted  the  lex  talionis  or  the  law  “  an  eye  for  an  eye  and  a 
tooth  for  a  tooth  ”  as  the  standard  of  vengeance.  This  was 
not  only  the  law  of  self-redress  but  it  also  fixed  a  limitation 
on  the  amount  of  injury  that  could  be  done  in  taking  revenge. 
It  was  designed  to  secure  equality  in  the  offense  and  the  pen¬ 
alty  and  was  worked  out  very  meticulously.  For  example, 
Hammurabi’s  code  contains  the  following : 

“  If  a  man  lias  caused  the  loss  of  a  patrician’s  eye,  his  eye  one 
shall  cause  to  he  lost.  If  he  has  shattered  a  patrician’s  limb,  one 
shall  shatter  his  limb.  If  a  man  has  made  the  tooth  of  a  man  that 
is  his  equal  fall  out,  one  shall  make  his  tooth  fall  out.”  In  some  cases 
this  is  carried  out  in  a  way  that  appears  ridiculous;  if  a  man  kills 
another  by  falling  from  a  tree  upon  him,  he  shall  be  killed  by  one  of 
the  relatives  of  the  deceased  falling  out  of  a  tree  upon  him.23 

(b)  Then  the  group  required  an  announcement  by  the  avenger 
that  he  intended  to  seek  redress  or  that  he  had  already  sought 
and  accomplished  it.  (c)  Then  the  group  required  the  avenger 
to  secure  the  consent  of  the  group  before  starting  in  pursuit 
of  the  wrong-doer.  This  made  an  impartial  investigation  still 
more  necessary,  but  the  penalty  was  still  executed  by  the  vic¬ 
tim  or  his  relatives,  (d)  Composition  was  developed,  which 
meant  that  something  might  be  taken  as  the  equivalent  of  the 
physical  suffering.  At  first  this  substitute  appears  to  have 
been  public  shame,  but  later  it  was  always  money  or  other 


23  L.  T.  Hobhouse,  Morals  in  Evolution,  p.  74. 
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things  of  commercial  value.  The  state  merely  fixed  the  scale 
of  composition — so  much  money  to  be  paid  to  the  victim  for 
so  much  injury,  with  the  damages  graduated  to  the  status 
of  the  victim.  Later  the  state  took  a  part  of  this  money,  in 
the  form  of  the  costs  of  the  trial,  and  this  part  was  gradually 
increased  until  it  came  to  be  the  whole  amount  and  the  modern 
system  of  fines  was  the  result.  Running  through  these  vari¬ 
ous  developments  was  another  principle  of  “  peace.”  It  be¬ 
came  apparent  at  an  early  day  that  self-redress  for  personal 
injuries  was  injurious  to  the  group  and  that  the  group  should 
declare  peace  between  the  conflicting  parties.  At  first  this 
peace  was  limited  to  certain  localities  or  occasions,  the  temple 
or  the  king’s  presence.  Later  it  came  to  include  a  specified 
territory  in  which  the  king  was  located  and  then  any  district 
in  which  the  king  might  declare  peace.  It  was  not  until  the 
time  of  William  the  Conqueror  that  all  of  England  was  thus 
declared  to  be  “  in  peace.”  Individuals  could  also  enter  into 
a  contract  to  keep  the  peace.  When  a  peace  of  any  kind  was 
declared,  a  violation  of  the  peace  was  an  offense  against  the 
group  which  had  declared  it.  The  king’s  peace  soon  swallowed 
all  the  others,  and  it  was  at  this  time  that  the  transition  from 
private  redress  to  public  penalties  became  apparent  and  that 
many  things  that  had  been  previously  regarded  as  torts  and 
not  crimes  came  to  be  regarded  as  crimes  and  not  torts,  or 
else  as  both  crimes  and  torts. 

Crime  has  thus  had  a  constantly  changing  content.  Many 
of  the  early  crimes  were  primarily  religious  offenses  and  until 
comparatively  recent  times  these  remained  important;  few 
religious  offenses  are  now  included.  It  was  a  crime  in  Iceland 
in  the  Viking  age  for  a  person  to  write  verses  about  another, 
even  if  the  sentiment  was  complimentary,  if  the  verses 
exceeded  four  strophies  in  length.  A  Prussian  law  of  1784 
prohibited  nurses  and  mothers  from  taking  children  under 
two  years  of  age  into  their  beds.  The  English  villain  in  the 
fourteenth  century  was  not  allowed  to  send  his  son  to  school 
and  no  one  low^er  than  a  freeholder  was  permitted  by  law  to 
keep  a  dog.  The  following  have  at  different  times  been 
crimes :  printing  a  book,  professing  the  medical  doctrine  of 
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circulation  of  the  blood,  driving  with  reins,  sale  of  coin  to 
foreigners,  having  gold  in  the  house,  buying  goods  on  their 
way  to  the  market  or  in  the  market  for  the  purpose  of  selling 
them  at  a  higher  price.  On  the  other  hand  many  of  our 
present  laws  were  not  known  to  earlier  generations — quaran¬ 
tine  laws,  traffic  laws,  sanitation  laws,  factory  laws,  prohi¬ 
bition  of  intoxicating  liquors. 

10.  Law  and  Crime  in  Relation  to  Human  Nature. — 
An  individual  at  birth  is  a  physiological  organism  with  vari¬ 
ous  specific  tendencies,  such  as  suckling,  sneezing,  frowning, 
crying ;  and  with  various  more  general  tendencies,  capable  of 
stimulation  by  a  wide  range  of  conditions  and  of  expression  in 
a  wide  range  of  acts,  such  as  anger,  sympathy,  imitation,  intel¬ 
lectual  activities.  It  is  the  organization  of  these  more  general 
tendencies  that  constitutes  human  nature.  This  organization 
is  the  result  of  contacts  with  other  people.  The  individual 
completely  isolated  from  birth  would  not  have  the  distinc¬ 
tively  human  traits ;  he  would  not  have  human  nature.  It  is 
acquired  only  by  contact  with  others  and  is  lost  or  degenerates 
if  the  individual  is  isolated  for  a  long  period.  Consequently 
human  nature  is  a  group  phenomenon,  not  merely  an  indi¬ 
vidual  phenomenon. 

Crime  and  all  the  social  policies  connected  with  crime 
belong  to  this  field  of  human  nature.  The  lower  animals  do 
not  have  law  and  they  do  not  have  crime.  Law-making  is  dis¬ 
tinctively  human;  so  is  law-breaking.  The  same  thing  may 
be  said  of  all  the  policies  of  the  courts,  the  police,  the  general 
public,  the  press  in  its  attitude  toward  the  police,  crime,  or 
the  prison  system.  They  are  all  problems  in  human  nature 
and  expressions  of  human  nature. 

Consequently  it  is  essential  to  have  a  fundamental  science 
of  human  nature  in  order  to  control  such  policies  effectively. 
The  beginnings  of  such  a  science  of  human  nature  are  appar¬ 
ent  and  it  is  developing  rapidly.  Criminology  may  be  able  to 
contribute  to-  this  science  of  human  nature,  as  well  as  gain 
materially  from  what  has  already  been  accomplished. 

If  the  conclusion  that  law  and  crime  are  phases  of  human 
nature  is  valid,  the  outlook  is  comparatively  hopeful,  for 
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human  nature  is  the  most  modifiable  thing  we  know.  The 
traits  inherent  in  a  specific  form  in  people  are  difficult  to 
modify ;  they  can  be  modified  best,  perhaps,  by  selective  breed¬ 
ing.  But  human  nature  is  the  result  of  contacts  with  other 
people  and  of  education,  and  since  education  and  contacts  are 
modifiable,  human  nature  is  modifiable. 
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CHAPTER  II 


STATISTICS  OF  CRIME 

1.  The  Problem. — The  following  questions  are  frequently 
asked :  How  many  crimes  were  committed  last  year  ?  Is  crime 
increasing  ?  In  proportion  to  population  is  there  more  crime 
in  Chicago  or  New  York,  in  San  Francisco  or  Boston,  in 
England  or  the  United  States  ?  Do  immigrants  commit  more 
crimes  than  the  native-born,  or  negroes  more  than  whites  ? 

Statistical  information  adequate  to  answer  those  questions 
would  be  of  great  value  in  determining  the  effects  of  various 
policies  such  as  vocational  education,  mothers*  pensions,  war, 
capital  punishment,  probation,  prohibition,  prosperity.  But 
such  a  general  crime  rate  would  be  significant  only  as  meas¬ 
uring  an  abstract  tendency  to  violate  laws,  which  is  not  at  all 
the  practical  interest  of  people  who  raise  questions  about 
“  crime  waves.**  If  the  statistics  are  to  be  of  much  signifi¬ 
cance,  it  is  necessary  to  have  rates  for  the  constituent 
crimes.  If  these  special  rates  are  used  separately,  as,  for 
instance,  in  the  effort  to  determine  the  effect  of  capital  pun¬ 
ishment  on  the  frequency  of  murders,  one  crime  rate  may 
change  in  one  direction,  and  another  crime  rate  closely  related 
to  the  first  may  change  in  the  opposite  direction.  For 
instance,  the  prohibition  enactments  have  undoubtedly  pro¬ 
duced  a  decided  decrease  in  public  drunkenness ;  but  crime  in 
the  form  of  violations  of  the  prohibition  enactments,  which 
do  not  produce  public  drunkenness  and  would  not  have  been 
crimes  prior  to  prohibition,  has  increased.  It  is  probable  that 
in  spite  of  the  decrease  in  public  drunkenness  there  are  more 
crimes  committed  in  connection  with  intoxicating  liquors 
today  than  prior  to  prohibition.  But  as  soon  as  one  attempts 
to  combine  these  constituent  rates  there  is  a  very  difficult 
problem  of  determining  their  comparative  importance.1 

1  Whittier  State  School  in  California  has  developed  a  scale  for 
grading  juvenile  offenses.  See  W.  W.  Clark,  “  Scale  for  Grading 
Juvenile  Offenses,”  Calif.  Bureau  of  Juvenile  Research,  Bull.  No.  11, 
April,  1922;  V.  M.  Cady,  “The  Estimation  of  Juvenile  Incorrigi¬ 
bility,”  Jour.  Deling .,  Monograph  No.  2,  1923. 


31 


32 


CRIMINOLOGY 


But  even  if  the  statistics  could  be  made  accurate,  they 
would  not  justify  conclusions  regarding  anti-social  tendencies. 
Crime  may  be  increasing  while  anti-social  tendencies  are 
decreasing;  and  this  is  explained  primarily  by  the  fact  that 
an  anti-social  act  is  a  crime  only  when  the  legislature  calls  it 
a  crime.  For  instance,  146  persons  were  convicted  of  rape  in 
the  courts  of  record  of  New  York  State  in  the  decade  1880- 
1889,  while  1297  were  convicted  of  rape  in  the  decade  1910- 
1919.  The  statistics  show  clearly  that  the  crime  of  rape  had 
increased.2  But  in  the  meantime  the  definition  of  rape  had 
been  changed  by  raising  the  “  age  of  consent ”  from  ten  years 
to  eighteen  years.  The  statistics  do  not  show  that  rape,  as 
defined  in  1880,  had  increased;  it  is  quite  probable  that  it  had 
decreased,  though  there  are  no  available  statistics  by  which  to 
verify  such  a  conclusion.  Also,  a  change  in  conditions  may 
alter  the  number  of  potential  criminals,  without  changing  the 
tendency  to  violate  the  law  among  those  who  are  potential 
criminals.  For  instance,  991  persons  were  found  guilty  of 
violating  motor  vehicle  laws  in  Michigan  in  the  period  1906- 
1909;  the  number  increased  to  29,393  in  the  period  1919- 
1922.  It  is  entirely  conceivable  that  of  those  capable,  by 
possession  of  automobiles,  of  violating  the  motor  vehicle  laws, 
a  larger  percentage  were  offenders  in  the  earlier  period  than 
in  the  later.3 

It  is  the  purpose  of  this  chapter  to  present  a  survey  of 
the  sources  of  statistical  information  regarding  the  frequency 
of  crime  in  general  and  of  some  classes  of  crimes,  with  the 
object  of  determining  the  validity  of  conclusions  based  on 
such  information,  and  the  possibility  of  improving  the  statis¬ 
tical  methods. 

2.  General  Difficulties  in  Statistics  of  Crimes. — The 

statistics  of  crime  are  known  as  the  most  unreliable  and  the 

2  The  population  of  the  state  in  1920  was  approximately  twice 
as  large  as  in  1880. 

3  The  number  of  cars  registered  in  Ohio  was  about  sixty  times 
as  large  in  1920  as  in  1908;  the  ratio  is  probably  about  the  same 
in  Michigan. 
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most  difficult  of  all  statistics.  The  following  general  diffi¬ 
culties  confront  the  person  who  attempts  to  develop  or  use 
statistics  of  crime,  (a)  There  can  be  no  complete  enumeration 
of  crimes  that  are  committed.  Many  of  the  so-called  major 
crimes  are  concealed  and  consequently  not  recorded  in  any 
way  that  would  make  them  objects  of  measurement.  Some  are 
known  only  to  the  person  who  commits  them,  and  of  the  others 
some  are  concealed  because  of  pity  for  the  guilty  party  or  his 
relatives,  some  because  of  the  annoyance  or  publicity  that 
would  be  produced,  some  because  of  fear  of  the  offender,  some 
because  of  distrust  of  the  police  or  courts,  and  some  because 
the  identity  of  the  offender  is  not  known  though  the  fact  of 
the  crime  is.  In  addition,  many  crimes,  believed  to  be  less 
important,  are  concealed,  such  as  violations  of  liquor  laws, 
tax  laws,  traffic  laws,  factory  and  child-labor  laws,  and  laws 
against  perjury,  unjustifiable  arrest,  cruelty  to  prisoners.  The 
social  consequences  of  these  crimes  are  probably  greater  than 
the  social  consequences  of  all  murders  and  all  cases  of  rape, 
both  because  of  the  importance  of  some  of  these  so-called 
minor  crimes  in  particular  cases  and  because  of  the  large  num¬ 
bers  of  such  crimes.  In  view  of  this  concealment  of  crimes, 
we  have  reliable  enumerations  of  only  a  few  types  of  crimes, 
such  as  bank  burglaries,  and  because  of  the  selection  involved 
in  these  they  are  not  a  safe  basis  for  conclusions,  (b)  It  is 
customary,  therefore,  to  take  some  other  figure  as  an  index 
of  crime,  on  the  assumption  that  though  this  figure  is  not  a 
complete  enumeration  of  crimes  committed,  it  increases  and 
decreases  in  a  constant  ratio  to  crimes  committed.  Arrests, 
convictions,  and  commitments  to  prison  are  used  most  fre¬ 
quently  for  this  purpose.  But  study  of  typical  situations  indi¬ 
cates  that  the  ratio  is  not  constant  but  varies  with  changes  in 
laws,  definitions  of  crimes,  judicial  procedure,  and  other  poli¬ 
cies.  Very  few  of  the  more  serious  crimes  result  in  arrest; 
for  instance,  in  Cleveland  only  25  per  cent,  of  the  felonies 
reported  from  1917  to  1921  were  followed  by  arrest.  In  view 
of  this  it  is  extremely  improbable  that  the  ratio  would  be  con- 
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stant.  Eugene  Smith  stated  the  proposition  before  the  Ameri¬ 
can  Prison  Association  in  1911  as  follows: 

“  Any  criminal  statistics  that  can  possibly  be  gathered  must 
relate  to  a  part  only,  and  doubtless  a  minor  part,  of  the  whole  volume 
of  crime,  and  there  is  no  possible  means  of  learning  whether  the 
magnitude  of  that  known  part  varies  in  a  direct  or  an  indirect  ratio 
to  the  rest  of  the  volume.”  4 

Much  praise  has  been  lavished  on  English  and  Canadian 
statistics  of  crime  by  persons  who  have  been  disgusted  with 
American  statistics,  but  even  these  are  of  doubtful  validity  in 
view  of  the  assumption  on  which  they  also  are  based  of  a 
constant  ratio  between  crimes  and  convictions,  (c)  If  we 
could  secure  statistics  for  large  areas  the  error  would  probably 
be  reduced,  but  in  the  United  States  this  is  a  practically  impos¬ 
sible  task,  even  for  the  federal  government,  with  the  present 
organization.  Statistics  of  arrests  are  available  except  for  the 
separate  municipalities  and  counties  only  in  one  or  two  states 
and  the  accuracy  and  completeness  of  the  statistics  for  these 
units  vary  to  such  an  extent  that  no  reliable  information  can 
be  drawn  from  them.  Few  states  keep  statistics  of  convictions 
except  in  the  higher  courts  and  these  cannot  be  combined 
because  of  the  differences  in  laws,  definitions  of  crimes,  pro¬ 
cedure,  and  other  policies.  There  are  no  statistics  of  crime 
for  the  entire  United  States  except  the  decennial  enumera¬ 
tions  of  prisoners.  Not  only  are  these  figures  for  different 
areas  not  comparable  at  one  time,  but  within  one  area  the 
completeness  and  accuracy  of  the  reports  vary,  with  a  general 
tendency  for  them  to  become  more  reliable,  but  with  many 
variations  in  most  localities,  (d)  The  statistics  of  crimes  must 
be  stated,  for  purposes  of  comparison,  in  proportion  to  the 
population,  and  in  addition  they  should  be  corrected  for  vari¬ 
ations  in  the  age,  sex,  and  racial  composition  and  the  urban- 
rural  distribution.  Most  of  this  information  can  be  secured 
only  with  great  difficulty  and  some  of  it  not  at  all. 

A  very  rough  estimate  of  arrests,  convictions,  and  commit¬ 
ments  can  be  made  on  the  basis  of  a  few  selected  localities : 
In  1915  there  were  approximately  4,000,000  persons  arrested 


4E.  Smith,  Statistics  of  Crime,  Amer.  Prison  Assoc.,  1911,  p.  328. 
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in  the  United  States,  approximately  1,800,000  found  guilty, 
150,000  found  guilty  by  the  higher  courts  and  probably  con¬ 
cerned  in  the  more  serious  offenses,  approximately  500,000 
committed  to  penal  or  reformatory  institutions.  Any  one 
of  these  figures  except  the  last  may  be  incorrect  by  at  least 
25  per  cent.,  since  they  are  estimates  based  on  a  small  number 
of  particular  localities.  And  it  is  quite  certain  that  the  num¬ 
ber  of  arrests,  which  is  the  largest  of  these  figures,  is  very 
much  smaller  than  the  number  of  crimes  committed,  but 
whether  it  is  one-tenth  or  one-hundredth  of  the  crimes  cannot 
be  determined. 

3.  Sources  of  Statistical  Information. — Crimes  are 
enumerated  directly  by  four  principal  types  of  organizations : 
records  of  crimes  known  to  the  police  or  “  criminal  com¬ 
plaints,”  records  of  particular  classes  of  crimes  known  to  other 
public  officials,  records  of  crimes  known  to  newspapers,  and 
records  of  particular  classes  of  crimes  known  to  other  private 
agencies.  There  are,  also,  three  types  of  records  which  are 
not  direct  enumerations  of  crimes  committed  but  on  which 
judgments  regarding  crime  rates  are  based:  police  statistics 
of  arrests,  judicial  statistics  of  prosecutions  and  convictions, 
and  statistics  of  prisoners. 

A  survey  will  be  made  of  each  of  these  to  show  the  types 
of  information  accessible  and  the  reliability  of  judgments 
based  on  these  records. 

4.  Crimes  Known  to  the  Police,  or  Criminal  Com¬ 
plaints. — A  few  municipalities  keep  records  and  print  reports 
showing  the  number  of  crimes  “  known  to  the  police.”  No 
effort  is  made  to  keep  records  of  minor  offenses ;  they  seldom 
include  anything  except  homicides,  burglary,  and  larceny. 
There  is  sufficient  evidence,  however,  to  show  that  the  records 
even  of  these  major  crimes  are  unreliable.  The  police  depart¬ 
ment  of  Philadelphia  reported  that  in  the  years  1911-1915  it 
recovered  stolen  property,  that  had  not  been  reported  to  them 
as  stolen,  amounting  to  $1,751,349,  as  contrasted  with 
$1,688,022  recovered  that  had  been  reported  as  stolen.  In 
addition  the  records  of  crimes  known  to  the  police  are  apt  to 
be  juggled  by  the  police  in  the  effort  to  protect  themselves 
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against  criticisms  which  would  be  launched  if  the  number  of 
crimes  reported  as  known  to  them  was  significantly  larger 
than  the  number  of  arrests.  In  1920  the  Crime  Commission 
organized  by  the  Chamber  of  Commerce  of  Chicago  secured  a 
record  of  141  crimes  of  violence  committed  in  one  month  in 
one  police  precinct,  but  the  captain  of  that  precinct  reported 
only  37  of  them  as  known  to  him.  The  number  of  thefts  of 
all  kinds  reported  by  police  as  known  to  them  was  per  hundred 
thousand  of  the  population  in  1920  in  Washington,  D.C. 
1929,  Baltimore  861,  Rochester  633,  Philadelphia  405,  and 
Toronto  1562.  Only  an  extremely  credulous  person  would 
accept  these  figures  as  proof  that  there  was  from  four  to  five 
times  as  much  larceny  in  Washington  or  Toronto  as 
in  Philadelphia. 

By  means  of  a  special  grant  from  the  Bureau  of  Social 
Hygiene,  Fosdick  was  enabled  to  make  an  intensive  study  of 
the  police  systems  of  the  United  States  and  Europe  and  he 
adopted  as  the  best  method  of  comparison  of  crime  rates 
“  crimes  known  to  the  police.”  By  correcting  the  police  rec¬ 
ords  and  modifying  the  reports  somewhat  to  make  them  more 
nearly  comparable  he  reached  conclusions  regarding  the  com¬ 
parative  criminality  of  the  United  States  and  England  which 
may  be  illustrated  by  the  following  figures  per  hundred  thou¬ 
sand  population  in  1917:  Chicago  had  seventeen  times  as 
many  murders  as  London,  nineteen  times  as  many  felonious 
homicides,  seven  times  as  many  burglaries,  and  sixty  times  as 
many  robberies;  New  York  City  had  eight  times  as  many 
homicides  as  London,  five  and  a  half  times  as  many  burglaries, 
and  thirty  times  as  many  robberies;  St.  Louis  had  twenty- 
eight  times  as  many  homicides  as  London  and  seventeen  times 
as  many  burglaries;  Detroit  had  eleven  times  as  many  bur¬ 
glaries  and  Cleveland  thirteen  times.  Liverpool,  however,  is 
more  nearly  like  the  American  cities  in  this  respect,  having, 
in  proportion  to  population,  a  larger  number  of  burglaries 
than  New  York  City  and  almost  as  many  as  Chicago,  and  its 
superiority  over  American  cities  regarding  murder  and  felo¬ 
nious  homicide  is  less  than  half  as  great  as  London’s.5  On  the 


5  R.  B.  Fosdick,  American  Police  Systems,  pp.  9-20. 
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other  hand  some  other  offenses  are  more  frequent  in  English 
than  American  cities.  It  is  possible  that  these  figures  may 
be  seriously  wrong,  because  of  intricate  differences  in  defini¬ 
tions  and  procedure,  but  there  has  been  no  investigation  to 
disprove  them  and  it  seems  quite  certain  that  the  figures  do 
not  show  more  crime  in  American  cities  than  really  exists. 

In  spite  of  the  general  unreliability  of  these  records  of 
crimes  known  to  the  police  they  seem  to  have  the  greatest 
potentialities  of  any  of  the  methods  of  enumerating  crimes. 
According  to  Fosdick  the  English  police  have  developed  a 
morale  in  such  matters  and  would  prefer  to  brave  criticisms 
rather  than  alter  their  records.  Woods,  former  police  com¬ 
missioner  of  New  York  City,  reported  that  these  records  were 
improved  greatly  by  checking  up  on  them.  The  police  depart¬ 
ment  of  Rochester,  New  York,  appears  to  have  developed 
such  a  morale  to  a  greater  extent  than  that  of  any  other 
American  city. 

5.  Crimes  Known  to  Other  Public  Officials. — Records 
of  certain  crimes  are  kept  by  other  officials  than  the  police. 
The  coroner  keeps  a  record  of  known  homicides  and  the 
Bureau  of  the  Census  tabulates  these  county  records  for  all 
states  and  cities  in  the  registration  area,  which  in  1920  con¬ 
tained  82  per  cent,  of  the  population  of  the  United  States. 
Table  I  shows  the  number  of  deaths  by  homicide  per  hundred 


Table  I 

Average  Number  of  Homicides  per  Year  per  100,000  Population 


Years 

Entire 

Registration 

Area 

Registration 

Area  of  1900 

1900-04 

2.42 

1.16 

1905-09 

5.64 

3.13 

1910-14 

6.70 

4.13 

1915-19 

7.20 

3.97 

1920 

7.11 

4.04 

1921 

8.50 

4.58 

thousand  population  for  the  entire  registration  area  and  for 
those  states  that  were  in  the  registration  area  in  1900. 
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The  original  registration  area  was  composed  almost  entirely 
of  New  England  states,  to  which  have  been  added  many  south¬ 
ern  and  western  states  to  compose  the  present  registration 
area.  The  states  that  have  been  added  have  a  distinctly  dif¬ 
ferent  composition  of  their  populations  and  homicide  rates 
immensely  higher;  for  instance,  Florida  had  a  homicide  rate 
of  20.4  in  1920  while  Maine  had  a  rate  of  1.4.  Consequently 
it  is  apparent  that  no  significant  trend  can  be  determined  by 
a  comparison  of  New  England  states  in  1900  with  the  regis¬ 
tration  area  in  1920.  The  only  figures  of  significance  in  the 
above  table,  therefore,  are  those  for  the  original  registration 
area.  But  the  apparent  tendency  of  homicide  to  increase,  as 
shown  there,  is  undoubtedly  due  in  part  to  the  increasing 
accuracy  of  the  reports.  The  Director  of  the  Census  gave 
warning  that  the  reports  regarding  homicides  for  the  period 
1900  to  1904  were  “  incorrect  and  absolutely  misleading.”  6 
When  we  take  this  into  account  these  figures  do  not  indicate 
that  homicides  have  increased  appreciably.  But  even  if  homi¬ 
cides  had  increased,  it  would  not  follow  that  murder  and  felo¬ 
nious  manslaughter,  as  ordinarily  understood,  had  increased. 
These  homicides  include  justifiable  homicides,  such  as  the 
killing  of  a  human  being  by  another  who  has  the  legal  duty 
or  legal  right  to  kill  the  other,  and  involuntary  homicide, 
which  is  the  killing  of  one  human  being  by  another  due  to 
gross  negligence,  as  in  driving  automobiles,  handling  firearms 
or  poisons.  It  is  impossible  to  get  an  approximate  indication 
of  the  proportion  of  all  homicides  which  are  not  felonious. 
The  proportion  in  Washington,  D.C.,  varied  from  13.3  per 
cent,  in  1914  to  51.8  per  cent,  in  1918,  with  an  average  for 
the  period  1914-1918  of  32  per  cent.7  In  Detroit  26.6  per 
cent,  of  the  homicides  in  1920  were  justifiable,  in  Chicago  31.5 
per  cent.  We  do  not  know  how  constant  this  proportion  is  or 
whether  it  is  increasing ;  the  mortality  statistics  of  the  Bureau 

6  United  States  Bureau  of  Census,  Mortality  Statistics,  1900- 
1904,  p.  LV. 

7  Comparison  of  United  States  Bureau  of  Census,  Mortality 
Statistics  for  Washington,  with  Fosdicks’  corrected  statistics,  op. 
cit.,  p.  13. 
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of  the  Census  do  not  differentiate  but  include  all  justifiable 
homicides  except  legal  executions.  Frequent  assertions  are 
made  that  murder  is  increasing  in  the  United  States,  but 
there  is  no  trustworthy  statistical  basis  for  the  assertion. 
There  seems  to  be  no  doubt,  however,  that  it  is  much  more 
prevalent  in  the  United  States  than  in  England ;  the  homicide 
rate  for  the  civilian  population  of  England  aaid  Wales  in  1916 
was  0.7,  as  contrasted  with  7.1  for  the  United  States.  In 
England,  however,  33  per  cent,  of  the  homicides  were  deaths 
of  infants  less  than  one  year  of  age;  in  the  United  States 
2  per  cent,  were  of  that  type.  In  England  women  are  victims 
of  homicide  more  frequently  than  men;  in  the  United  States 
men  are  victims  almost  five  times  as  frequently  as  women. 

In  addition  to  this  information  regarding  homicide,  there 
are  records  of  other  public  officials,  including  cases  of  sus¬ 
pected  incendiarism  kept  by  fire  departments,  violations  of 
factory  laws  kept  by  factory  inspection  departments,  viola¬ 
tions  of  the  national  banking  laws  kept  by  the  comptroller  of 
the  currency.  Such  records  are  seldom  complete  and  seldom 
comparable.  But  statistics  of  this  kind  are  valuable  and  may 
be  made  an  important  part  of  the  crime  records  of  the  future. 

6.  Crimes  Known  to  Newspapers. — Newspapers  secure 
information  regarding  many  crimes  and  print  much  of  this 
information.  But  they  make  no  pretense  of  printing  all  their 
information.  This  information  competes  with  other  news  for 
space.  Editorial  policies  regarding  the  value  of  such  news 
vary.  And  original  reports  are  inaccurate  and  seldom  cor¬ 
rected.  Consequently  a  laborious  search  of  the  newspapers 
would  give  no  reliable  information  regarding  the  number  of 
crimes  committed  in  a  current  year  or  the  comparative  fre¬ 
quency  of  crimes  in  different  years  or  different  places. 

7.  Crimes  Known  to  Other  Private  Organizations. — 
The  American  Bankers’  Association  since  1894  has  had  a  pro¬ 
tective  department,  through  which  member-banks  and  some 
other  banks  report  burglaries  and  hold-ups  to  a  detective 
agency  employed  by  the  Association.  There  was  a  change  of 
detective  agencies  in  1909  and  the  records  of  the  agency  that 
had  been  employed  previously  were  declared  to  be  worthless 
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Table  II 

Burglaries,  Attempts  to  Commit  Burglaries,  and  Hold-ups 
against  Members  of  the  American  Bankers’ 
Association,  per  100,000  Members,  Annually 


Year 

Number  of 
Members 

Burglaries  and 
Attempts 

Hold-ups 

1900 

4,500 

40.0 

0.0 

1901 

5,504 

45.2 

1.8 

1902 

6,354 

39.4 

1.6 

1903 

7,065 

35.4 

1.4 

1904 

7,563 

31.7 

1.3 

1905 

7,677 

20.9 

2.6 

1906 

8,383 

25.1 

0.0 

1907 

9,251 

15.1 

5.4 

1908 

9,803 

17.4 

1.0 

1909 

10,682 

16.8 

6.6 

1910 

11,405 

14.9 

2.6 

1911 

12,072 

28.2 

2.5 

1912 

13,323 

22.5 

5.3 

1913 

14,100 

20.6 

2.8 

1914 

14,720 

19.1 

4.8 

1915 

15,010 

19.3 

18.0 

1916 

16,016 

16.2 

21.8 

1917 

17,328 

26.5 

17.9 

1918 

19,043 

23.1 

16.3 

1919 

20,214 

38.1 

26.7 

1920 

22,687 

99.3 

30.9 

1921 

23,632 

101.5 

41.0 

1922 

22,778 

97.5 

41.3 

by  the  agency  which  has  been  employed  since  1909.  Table  II 
contains  the  record  as  given  by  the  American  Bankers’  Associ¬ 
ation  since  1900.8 

This  increase  in  bank  burglaries  during  the  years  1919- 
1922  was  concentrated  in  the  central  western  states.  In  1918 
the  states  of  Illinois,  Iowa,  Indiana,  Kansas,  Missouri,  and 
Oklahoma  had  25.7  per  cent,  of  the  members  of  the  Association 
and  36  per  cent,  of  the  burglaries.  In  the  four  years  1919- 
1922  they  had  26 A  per  cent,  of  the  members  and  49  per  cent, 
of  the  burglaries.  Almost  as  many  burglaries  occurred  in 
those  five  states  in  four  years  as  had  been  committed  against 
all  the  members  of  the  Association  during  the  eighteen  years 

8  American  Bankers’  Association,  Proceedings.  Annual  Reports 
of  Protective  Department. 
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ended  in  1917.  During  these  four  years  6.5  per  cent,  of  the 
member-banks  in  those  states  had  burglaries,  while  in  the 
same  period  only  0.4  per  cent,  of  the  member-banks  in  New 
England  had  burglaries. 

Some  insurance  companies  keep  statistics  of  crimes  of  the 
kinds  in  which  they  are  interested,  such  as  burglary,  and 
incendiarism.  The  burglary  insurance  companies  formed  a 
statistical  bureau  in  1911,  with  nineteen  companies  as  mem¬ 
bers,  but  because  of  a  change  in  methods  their  records  are 
uniform  only  since  1915.  The  number  of  losses  on  residence 
policies  was  twice  as  great  in  1919  as  in  19 15. 9  The  increase 
was  apparently  connected  with  the  prohibition  amendments; 
the  practice  of  insuring  wines  and  liquors  became  so  prevalent 
that  the  companies  put  a  limit  on  such  insurance  in  the  last 
part  of  the  year  1919. 

Claims,  as  shown  in  Table  III,  were  paid  by  thirty  of  the 
principal  insurance  companies  for  losses  by  embezzlement 
and  burglary.10 

Table  III 


Claims  Paid  by  SO  Insurance  Companies  for  Losses 


Year 

Embezzlement 

Burglary 

1910 

$1,396,081 

$886,045 

1913 

2,030,201 

1,298,588 

1916 

3,060,348 

2,964,790 

1919 

4,663,604 

5,660,305 

1920 

5,623,819 

10,189,853 

Because  of  the  selective  personnel  of  those  protected  by  such 
companies,  the  changes  in  personnel,  the  increase  in  numbers 
of  persons  protected,  and  in  the  valuation  of  the  property  thus 
protected,  the  record  is  not  conclusive  as  it  stands.  It  is  clear, 
however,  that  such  records  can  be  used  to  advantage  in  an 
effort  to  secure  better  statistics. 

The  Chamber  of  Commerce  of  Chicago  has  organized  a 

9  F.  S.  Garrison,  “  Burglary  Insurance,”  Proc.  Casualty  Actuarial 
and  Statistical  Society,  6:  386-388,  May  28,  1920. 

10  W.  B.  Joyce,  Eastern  Underwriter,  vol.  22,  No.  27,  p.  29,  July 
8,  1921. 
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Crime  Commission  which  has  been  attempting  to  keep  a 
record  of  crimes  of  violence  in  that  city.  The  record  is  given 
in  Table  IV. 

Table  IV 


Crimes  of  Violence  Known  to  the  Chicago  Crime  Commission 


Year 

Murder 

Burglary 

Robbery 

1919 

330 

6108 

2912 

1920 

194 

5495 

2782 

1921 

190 

4774 

2558 

1922 

228 

4301 

2007 

As  a  matter  of  fact,  however,  this  is  almost  identical  with 
the  record  of  the  Chicago  police  department  of  crimes  known 
to  them,  because  of  the  exchange  of  information.  The  record 
is  of  value  as  a  check  on  the  police  report. 

There  are  scattered  bits  of  information  secured  by  other 
private  organizations.  The  Kansas  City  Safety  Council  on 
one  night  in  August,  1923,  through  voluntary  observers,  noted 
in  that  city  2102  violations  of  the  law  regulating  motor-car 
lights,  not  counting  bright  headlights  with  unetched  lenses. 
This  information  taken  by  itself  would  be  valueless  for  statis¬ 
tical  purposes,  but  through  national  organizations  it  would  be 
possible  to  get  regular  reports  of  this  kind  for  many  of  the 
so-called  minor  offenses. 

8.  The  Number  of  Arrests  as  an  Index  of  Crime. — 

Massachusetts  is  the  only  state  that  has  published  annual 
reports  of  all  arrests  within  the  state  for  a  long  period  of  time. 
In  most  other  states  it  is  necessary  to  secure  the  reports  of 
each  municipality.  Table  Y  shows  arrests  in  Massachusetts 
and  in  Chicago. 

This  indicates  that  arrests  increased  somewhat  steadily  in 
Massachusetts  until  1920,  decreased  somewhat  steadily  in 
Chicago  until  1920,  and  that  in  both  Massachusetts  and 
Chicago  the  number  of  arrests  in  1920  in  proportion  to 
population  was  lower  than  in  any  previous  period  since 
1880 ;  this  was  unquestionably  due  to  the  decrease  in  arrests 
for  drunkenness. 
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Table  V 

Average  Number  of  Arrests  per  Year  per  100,000  Population, 
Massachusetts  and  Chicago,  by  Five-year  Periods,  1880-1922 


Year 

Massachusetts 

Chicago 

Drunken¬ 

ness 

Other 

Total 

F  elony 

Other 

Total 

1880-84 

1964 

1484 

3448 

5121 

1885-89 

2043 

1313 

3356 

4800 

1890-94 

2597 

1431 

4028 

6530 

1895-99 

2411 

1395 

3806 

5330 

1900-04 

2128 

1314 

3442 

4060 

1905-09 

2522 

1529 

4051 

539 

3107 

3646 

1910-14 

2840 

1675 

4515 

483 

3664 

4147 

1915-19 

2779 

2035 

4814 

528 

3967 

4495 

1920 

965 

2038 

3003 

567 

2929 

3496 

1921 

1528 

2370 

3898 

614 

3954 

4568 

1922 

1915 

2328 

4243 

568 

4536 

5104 

A  comparison  of  police  reports  of  various  cities  shows  that 
per  100,000  population  there  were  11,182  arrests  in  Washing¬ 
ton  in  1920,  7862  in  Boston,  5720  in  Baltimore,  4185  in 
Detroit,  4003  in  Philadelphia,  3496  in  Chicago,  2306  in 
Milwaukee,  1461  in  Rochester. 

On  the  basis  of  such  statistics  is  one  justified  in  believing 

that  crime  has  increased  in  Massachusetts  and  decreased  in 

Chicago,  or  that  crimes  are  almost  five  times  as  frequent  in 

Washington  as  in  Milwaukee  ?  That  is,  is  the  ratio  of  crimes 

to  arrests  constant?  In  1921  arrests  were  made  in  6  per  cent. 

of  the  felonies  reported  to  the  police  of  Rochester,  in  1920  in 

10  per  cent.,  and  in  1919  in  19  per  cent.  The  coefficient  of 

correlation  between  larcenies 11  reported  to  the  police  of 

Rochester  and  arrests  for  those  larcenies  during  the  period 

1916-1921  was  -f-  0.13, 12  which  means  that  it  was  almost 
. — - — - — . — - — - - - 

11  Includes  burglary,  robbery,  forgery,  embezzlement,  and  picking- 

pockets,  but  not  auto-thefts. 

“The  coefficient  of  correlation  between  burglaries  against  mem¬ 
bers  of  the  American  Bankers’  Association  and  arrests  for  those 
burglaries,  1909-1922,  was  +  0.76  ±  .078. 
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purely  a  matter  of  chance  whether  arrests  would  increase  or 
decrease  when  larcenies  increased.13 

Aside  from  such  figures,  there  are  many  reasons  for 
believing  that  it  is  not  necessary  that  arrests  remain  constant 
if  we  assume  that  crime  remains  constant  in  proportion  to 
population.  The  number  may  vary  by  reason  of  the  follow¬ 
ing  conditions  :  (a)  The  efficiency  of  the  police  in  their  tech¬ 
nique  of  detecting  and  catching  criminals,  in  comparison  with 
the  efficiency  of  the  criminals  in  escaping,  is  a  variable.  Many 
criminals  were  equipped  with  automobiles  before  the  police 
were.  The  size  of  the  police  force  may  be  greatly  increased. 
There  have  been  many  other  instances  of  differential  develop¬ 
ment  in  the  techniques,  sometimes  in  favor  of  the  police,  some¬ 
times  in  favor  of  the  criminals,  (b)  The  honesty  of  the  police 
or  the  extent  to  which  they  protect  certain  types  of  criminals 
is  a  variable.14  In  the  first  half  of  the  year  1922  only  one- 
half  as  many  persons  were  arrested  for  gambling  in  Chicago 
as  in  the  first  half  of  the  year  before;  no  one  would  suspect 
from  this  that  gambling  had  decreased.  Moreover,  crimes  of 
violence  may  be  affected  by  police  protection  as  decidedly  as 
gambling,  (c)  The  efficiency  of  the  courts,  being  a  variable, 
causes  changes  in  the  willingness  of  the  policeman  to  make 
arrests,  (d)  Willingness  to  make  arrests  depends  largely  on 
the  organization  of  the  police  work.  If  the  policeman  secures 
a  fee  for  each  arrest,  the  number  will  be  different  than  if  he 
secures  a  straight  wage.  If  the  platoon  system  is  organized 
so  that  he  must  lose  sleep  in  order  to  attend  court  with  an 
arrested  person,  he  will  not  make  as  many  arrests  as  if  there 
is  a  more  convenient  arrangement,  (e)  The  summons  is 
used  very  generally  in  some  places  as  a  substitute  for  the  war¬ 
rant  as  a  means  of  securing  the  person  accused  of  minor 
crimes.  But  it  varies  widely.  Of  the  persons  arraigned  in 
the  magistrates’  courts  of  New  York  City  in  1908  only  6.2  per 

13  Some  cities  can  be  found  in  which  there  is  a  perfect  correla¬ 
tion  between  crimes  reported  and  arrests  for  those  crimes,  due  to  the 
fact  that  a  crime  is  not  recorded  as  “  known  ”  until  an  arrest  is  made. 

14  This  refers  not  to  the  honesty  of  the  individual  patrolman,  but 
to  the  policy  of  the  department. 
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cent,  were  brought  in  on  summons ;  the  proportion  increased  to 
54.5  per  cent,  in  1919.  (f)  The  general  policy  of  the  police 

department  regarding  arrests  varies.  Queen  found  that  seven 
times  as  many  migratory  laborers  were  arrested  in  some 
counties  in  California  as  in  adjoining  and  similar  counties, 
in  proportion  to  their  population.15  In  1910  Chief  Kohler 
was  using  his  Golden  Rule  Policy  in  Cleveland,  by  which  per¬ 
sons  known  to  be  guilty  or  suspected  of  being  guilty  of  certain 
kinds  of  crimes  were  taken  to  the  police  station,  warned  or 
advised,  and  then  dismissed,  not  being  counted  as  arrested. 
The  result  was  that  the  number  of  arrests  reported  for  that 
year  was  about  one-third  as  large  as  would  be  expected  in 
view  of  the  number  of  arrests  previously.  In  many  cities  the 
police  make  raids  in  which  all  “  suspicious  characters/7 
especially  if  they  are  helpless,  are  arrested,  held  a  few  hours, 
and  then  dismissed.  The  arrests  made  in  such  raids  measure 
crime  principally  in  that  each  arrest  is  illegal  and  conse¬ 
quently  is  one  crime — committed  by  the  police. 

Even  if  the  number  of  arrests  actually  made  is  the  same 
in  two  periods  or  two  places  in  proportion  to  the  crimes  com¬ 
mitted,  the  reported  number  of  arrests  may  vary  because  of 
differences  in  the  definitions  used.  In  some  places  a  person  is 
reported  as  arrested  if  he  is  taken  under  the  custody  of  a 
police  officer,  even  if  not  taken  to  the  police,  station ;  in  other 
places  he  may  be  held  in  the  station  two  or  three  days  and  not 
be  reported  as  arrested  unless  he  is  arraigned  or  held  for  a 
hearing  in  court.  In  some  places  summonses  are  included  in 
the  statistics  of  arrests ;  in  other  places  they  are  not. 

It  appears,  therefore,  that  the  assumption  that  there  is  a 
constant  ratio  between  arrests  reported  and  crimes  committed 
is  fallacious  because,  crimes  remaining  constant,  the  arrests 
may  vary  immensely  because  of  differences  in  the  efficiency  of 
the  police,  differences  in  the  efficiency  of  the  criminals,  dif¬ 
ferences  in  the  honesty  of  the  police,  differences  in  the  effi¬ 
ciency  of  the  courts,  differences  in  the  organization  of  police 
work,  differences  in  the  use  of  the  summons,  differences  in  the 
general  policy  of  the  police  department  with  respect  to  arrests, 


15  Queen,  op.  cit.,  p.  4. 
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especially  in  making  unjustifiable  arrests,  and  differences  in 
the  proportion  of  the  helpless  people  in  the  community ;  and, 
in  addition,  the  reported  arrests  may  differ  from  the  actual 
arrests  because  of  differences  in  the  definition  of  arrests  and 
differences  in  the  completeness  of  the  statistical  reports.  It  is 
practically  impossible  to  make  allowances  for  these  variations 
and  consequently  it  is  improbable  that  the  statistics  of  arrests 
can  ever  be  of  much  value  as  an  index  of  crime. 

9.  Judicial  Statistics  as  an  Index  of  Crime. — Judicial 
statistics  of  prosecutions  or  convictions  16  are  used  most  fre- 


Table  VI 

Average  Number  of  Convictions  in  Higher  Courts  per  Year  per 
100,000  Population  in  New  York  and  Iowa,  by  Decades 


Years 

New  York  State 

Iowa 

1830-39 

473 

1840-49 

526 

1850-59 

495 

1860-69 

485 

560* 

1870-79 

651 

823 

1880-89 

514 

755 

1890-99 

551 

629 

1900-09 

628 

550 

1910-19 

805 

680f 

*  Reports  1860-71863  and  1866-1867  missing;  total  estimated, 
t  Reports  1911-1912  and  1919  missing;  total  estimated. 


quently  as  an  index  of  crime.  In  England  the  prosecutions 
are  regarded  as  more  reliable  than  the  convictions  and  as  more 
nearly  equal  to  the  number  of  crimes  committed.  In  the  fol¬ 
lowing  discussion,  however,  convictions  will  be  used  instead 
of  prosecutions,  for  the  reason  that  a  larger  number  of  states 
publish  statistics  of  convictions,  and  in  most  of  the  states  that 
publish  both  there  is  a  close  correlation  between  prosecutions 
and  convictions,  with  a  slight  tendency  for  the  difference 
between  the  number  of  prosecutions  and  the  number  of  con¬ 
victions  to  decrease. 

18  The  term  “  conviction  ”  will  be  used  throughout  this  discussion 
of  statistics  to  refer  to  the  finding  of  guilt  by  a  court,  whether  it  is 
based  on  trial  or  plea. 
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These  judicial  statistics  are  published  by  most  of  the  states 
and  are  generally  included  in  the  reports  of  the  Attorney- 
General.17  But  there  is  no  compilation  of  the  reports  of  the 
different  states  and,  because  of  the  differences  in  laws,  defini- 

Table  VII 

Number  of  Convictions  in  Specified  Courts  per  100,000  Population 

in  the  State,  by  Years  1901-1922 


Year 

Massachusetts 

No.  Car., 
Superior 

Michigan, 

County 

Ohio, 
Common 
Pleas  and 
Dist. 

Superior 

Lower 

1901 

125 

291 

740 

70 

1902 

136 

2260 

328 

776 

69 

1903 

139 

2362 

327 

798 

66 

1904 

141 

2522 

327 

814 

79 

1905 

157 

2409 

315 

809 

72 

1906 

156 

2344 

323 

918 

73 

1907 

150 

2349 

329 

868 

69 

1908 

189 

2483 

344 

891 

74 

1909 

180 

2557 

371 

813 

75 

1910 

151 

2500 

279 

859 

64 

1911 

154 

2445 

294 

824 

109 

1912 

143 

2490 

284 

1002 

70 

1913 

152 

2623 

366 

1084 

71 

1914 

117 

2625 

341 

1040 

84 

1915 

124 

2659 

282 

1090 

102 

1916 

124 

2619 

267 

1220 

105* 

1917 

136 

2831 

248 

1393 

109 

1918 

116 

2134 

217 

1406 

109 

1919 

93 

2095 

207 

.1155 

94 

1920 

91 

1816 

268 

1008 

73 

1921 

130 

2299 

313 

1175 

87 

1922 

168 

2513 

284 

1026 

•  •  • 

*  Estimated. 


tions,  and  procedure,  such  a  compilation  at  present  is  impos¬ 
sible.  In  addition  most  of  these  statistics  include  only  the 
major  crimes — which  are  prosecuted  in  the  higher  courts; 
Massachusetts,  however,  has  statistics  for  both  the  lower  and 
higher  courts.  Samples  of  such  statistics  are  given  in  tables 
VI  and  VII. 


17  An  excellent  critical  survey  of  this  material  is  presented  by 
L.  N.  Robinson,  History  and  Organization  of  Criminal  Statistics  in 
the  United  States,  pp.  38-68. 
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Table  VI  shows  that  over  relatively  long  periods  the  gen¬ 
eral  trend  of  convictions  in  New  York  State  has  been  upward, 
in  Iowa  downward.  Table  VII  covers  a  shorter  period  and  the 
records  are  given  in  years  rather  than  decades,  to  show  some 
of  the  fluctuations. 

The  general  tendency  of  convictions  in  these  states  is 
upward,  but  there  are  many  variations  from  year  to  year  in 
each  state.  Because  of  the  differences  in  jurisdictions  of  these 
courts,  no  comparison  of  one  state  with  another  would 
be  permissible. 

But  it  is  possible  that  convictions  might  increase  steadily 
while  crimes  remained  constant.  Convictions  depend  on 
arrests,  and  arrests  vary  independently  of  crimes  committed. 
But  even  if  the  ratio  between  crimes  and  arrests  were  con¬ 
stant,  convictions  would  not  necessarily  maintain  a  constant 
ratio  to  crimes  because  the  efficiency  of  the  courts  changes,  the 
laws  and  procedure  change,  and  general  social  policies  change. 
Queen  has  shown  that  in  Placer  County,  California,  85  per 

"  Table  VIII 


Percentages  of  Defendants  Discharged  by  Judges  in  New  York  City 

in  1916,  by  Offenses 


Nature  of  Offense 

Maximum  Percent¬ 
age  Discharged  by 
any  one  Magistrate 

Minimum  Percent¬ 
age  Discharged  by 
any  one  Magistrate 

All  offenses . 

42.6 

3.9 

Intoxication . 

78.9 

0.2 

Peddling  without  license . 

78.8 

0.0 

Speeding . 

14.6 

1.3 

Disorderly  conduct . 

54.2 

18.3 

cent,  of  the  persons  “  booked  ”  were  convicted,  in  Stanislaus 
County  only  5  per  cent.18  Table  VIII  shows  how  judges  in 
New  York  City,  rotating  from  court  to  court  and  probably 
having  cases  of  the  same  types,  differed  in  their  decisions.19 
The  other  judges  ranged  between  these  maximum  and 

18  Queen,  op.  cit.,  p.  4. 

19  New  York  City,  Report  of  City  Magistrates’  Court,  1916,  pp. 
33-63. 
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minimum  percentages  in  a  fairly  regular  series  except  in  their 
decisions  on  the  charge  of  intoxication.  The  attitude  of  the 
public,  and  especially  of  the  newspapers,  has  an  immense 
influence  on  the  convictions  in  courts;  witnesses  are  more  or 
less  willing  to  testify,  jurors  more  or  less  willing  to  convict, 
judges  more  or  less  lenient.  Some  criminals  have  devel¬ 
oped  a  business-like  organization  of  legal  talent,  “  fences,” 
“  pulls/’  alibis,  and  other  methods  of  escaping  conviction ;  few 
courts  have  developed  an  equally  efficient  organization.  The 
number  of  convictions  is  clearly  related  to  law  and  procedure. 
In  Massachusetts  in  1891  the  lower  courts  imposed  37,284 
sentences  for  drunkenness,  but  in  1892  the  number  dropped 
to  9459.  The  explanation  is  found  not  in  a  decrease  in  drunk¬ 
enness,  but  in  a  law  which  had  been  passed  in  the  meantime, 
changing  the  punishment  for  drunkenness  from  a  petty  fine 
to  imprisonment  for  not  more  than  one  year,  but  also  confer¬ 
ring  upon  police  captains  the  authority  to  discharge  persons 
arrested  for  drunkenness  without  bringing  them  into  court. 
In  1893  the  old  system,  with  some  modifications,  was  restored, 
with  the  result  that  sentences  for  drunkenness  rose  in  1894 
to  28,118. 

It  is  frequently  asserted  that  crimes  increase  after  every 
war.  One  of  the  most  careful  statistical  studies  of  crime  ever 
made  in  the  United  States  was  designed  to  test  this  assertion. 
It  was  made  by  Carroll  D.  Wright,  while  Chief  of  the  Bureau 
of  Statistics  of  Labor  of  Massachusetts.20  He  found  that  the 
number  of  sentences  imposed  for  crimes  decreased  in  every 
county  of  the  State  of  Massachusetts  during  the  period  of  the 
Civil  War,  and  for  the  state  in  general  increased  rapidly  after 
the  war,  reaching  a  point  in  1873  approximately  three  times 
as  high  as  in  1860,  after  which  there  was  a  steady  decrease 
until  1879,  without,  however,  returning  quite  to  the  level  of 
1860.  But  a  more  detailed  study  showed  that  the  increase  in 
the  number  of  convictions  was  made  up  almost  entirely  of 
offenses  connected  with  intoxicating  liquors  and  was  due  not 
to  an  increase  in  drunkenness,  but  to  a  strong  sentiment  for 
prohibition  during  this  period  and  to  various  modifications  in 

20  Massachusetts,  Bureau  of  Statistics  of  Labor,  1880,  pp.  123-195. 
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the  law.  Sentences  for  “  high  crimes  ”  increased  during  the 
whole  period  less  rapidly  than  did  the  population;  from  1860 
to  1880  the  population  increased  50.4  per  cent.,  but  sentences 
for  “  high  crimes  99  increased  only  39.5  per  cent. ;  and  it  was 
not  until  1873  that  the  sentences  for  these  crimes,  neglecting 
population  increase,  were  as  high  as  they  had  been  in  1860. 

We  may  conclude  that  statistics  of  convictions  give  some 
indication  of  changes  in  frequency  of  crimes,  but  that  they 
should  generally  be  regarded  with  considerable  suspicion. 
They  cannot  be  trusted  until  they  are  analyzed  and  studied  in 
connection  with  the  whole  set  of  social  conditions,  influences, 
and  attitudes,  and  in  connection  with  the  laws,  definitions, 
and  procedure.  This  is  practically  an  impossible  task  for  the 
United  States  as  a  whole.  The  figures,  as  they  appear  in  the 
reports  of  the  different  states  at  present,  are  not  dependable 
as  an  index  of  crime,  and  a  compilation  of  the  figures  of  dif¬ 
ferent  states  would  be  a  meaningless  hodge-podge. 

10.  Statistics  of  Prisoners  as  an  Index  of  Crime. — The 
federal  Bureau  of  the  Census  has  published  decennial  statis¬ 
tics  regarding  prisoners  in  the  United  States  since  1850.  In 
addition  they  have  secured  isome  information  regarding  pris¬ 
oners  in  1917  and  1922. 21  The  gross  figures  as  they  stand  in 
the  reports  are  given  in  Table  IX. 

These  figures,  as  they  stand,  are  quite  incomparable.  Prior 
to  1880  they  were  so  incomplete  as  to  be  of  no  value.  Since 
1880  the  classes  enumerated  have  been  the  same  only  in  the 
reports  for  1880  and  1890.  In  those  two  reports  all  persons 
held  in  jail  or  prison  were  enumerated,  whether  they  were 
serving  sentences,  awaiting  trial,  or  were  witnesses.  The 
report  for  1904  excluded  those  awaiting  trial  and  the  wit¬ 
nesses,  and  in  addition  excluded  those  held  in  such  institu¬ 
tions  because  of  inability  to  pay  fines.  The  report  of  1910 
included  those  held  because  of  inability  to  pay  fines.  The 
report  of  1917  included  witnesses  and  those  held  awaiting 

21  The  reports  for  1917  and  1922  are  preliminary  announcements 
and  are  extraordinary.  The  regular  decennial  enumeration  was  made 
in  1923 ;  like  the  report  of  1904,  it  was  delayed  until  the  work  of  the 
main  enumeration  was  largely  completed. 
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Table  IX 

Prisoners  in  Penal  and  Reformatory  Institutions  in  the  United  States 


Date 

Number  of  Prisoners 
on  Day  Specified 

Number  Committed 
During  the  Year 

1850  (June  1) 

6,737 

1860  (June  1) 

19,086 

1870  (June  1) 

32,901 

1880  (June  1) 

58,609 

1890  (June  1) 

82,329 

1904  (June  30) 

81,772 

149,691 

1910  (Jan.  1) 

111,498 

.  479,787 

1917  (July  1) 

146,161 

1922  (July  1) 

163,889 

trial,  but  excluded  those  in  reformatories  and  in  chain  gangs 
and  road  gangs.  The  report  of  1922  included  those  in  chain 
gangs  and  road  gangs  and  a  small  number  of  women  com¬ 
mitted  by  order  of  the  court  to  religious  and  charitable  insti- 


Table  X 

Sentenced  Prisoners  Exclusive  of  Those  Imprisoned  for  Non-payment 
of  Fines  and  of  Those  Confined  in  Military  or  Naval 
Prisons  or  in  Insane  Asylums ,  1880-1910 


Year  and  Day 

Number 

Rate  per  100,000 
Population 

1880  (June  1) 

49,527 

98.7 

1890  (June  1) 

66,823 

106.7 

1904  (June  30) 

81,772 

99.0 

1910  (Jan.  1) 

99,199 

107.9 

tutions.  It  is  possible  to  make  eliminations  so  that  some  of 
these  reports  can  be  compared,  as  in  Table  X.22 

However,  even  with  these  corrections,  the  figures  are  not  to 
be  regarded  as  comparable,  for  the  report  of  1904  dealt  with 
1337  institutions,  that  of  1910  with  3171  institutions;  reports 
were  secured  from  2578  institutions  in  1917  and  from  3021 


“United  States  Bureau  of  Census,  Prisoners  and  Juvenile  Delin¬ 
quents  in  the  United  States,  1910,  p.  16. 
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in  1922.  The  Census  regards  the  following  comparison  of  the 
reports  of  1917  and  1922  as  justifiable. 

“  The  rate  of  increase  in  federal  prisoners  was  13.1  per  cent., 
in  state  prisoners  10.1  per  cent.  The  ratio  of  federal  prisoners  per 
100,000  population  increased  from  3  in  1917  to  5.1  in  1922,  and  the 
corresponding  ratio  for  state  prisoners  increased  during  the  same 
period  from  72.4  to  74.5.  .  .  .  For  county  institutions  the  aver¬ 

age  number  of  prisoners  decreased  from  16.2  in  1917  to  14.7  in  1922, 
and  for  city  institutions  it  fell  from  10.1  in  the  earlier  year  to  8  in 
the  later.  The  number  of  empty  county  jails  and  other  county  insti¬ 
tutions  decreased  from  623,  or  24.2  per  cent,  of  the  total  for  which 
reports  were  received,  in  1917  to  570,  or  18.9  per  cent,  of  the  total 
in  1922.  On  the  other  hand,  the  number  of  city  institutions  report¬ 
ing  no  prisoners  increased  from  1169,  or  49.7  per  cent,  of  the  total, 
in  1917,  to  1390,  or  51.3  per  cent,  of  the  total,  in  1922.”  23 

A  study  of  the  prison  reports  of  different  states  can  be 
made  quite  easily  and  it  tends  to  show  a  decided  decrease  in  the 
number  committed  during  a  year  and  the  number  remaining 
on  a  specified  day.  Massachusetts,  for  instance,  shows  a  steady 
and  very  decided  decrease  in  the  number  committed  to  all 
penal  and  reformatory  institutions  from  1486  per  100,000 
population  in  1890  to  114  in  1920.  The  same  tendency  is 
apparent  in  the  number  present  on  a  specified  day. 

If  statistics  of  prisoners  are  to  be  used  as  an  index  of 
crime,  commitments  during  the  year  rather  than  the  number 
remaining  at  the  end  of  the  year  should  be  used.  One  day 
in  a  decade  is  not  a  fair  sample,  especially  when  different  days 
are  used,  as  the  Census  has  been  doing.  In  addition,  the  num¬ 
ber  present  on  one  day  in  a  year  does  not  represent  the  crime 
of  that  year  alone;  some  of  those  present  may  have  been  com¬ 
mitted  twenty  years  previously  and  represent  crime  of  twenty 
years  prior  to  the  date  of  enumeration.  This  will  vary  from 
state  to  state  and  generation  to  generation.  Of  the  prisoners 
remaining  in  the  state  prison  of  Mississippi  on  June  30,  1919, 
only  15  per  cent,  were  committed  during  the  calendar  year 
1918,  while  29  per  cent,  of  those  in  the  state  prison  of  New 
Jersey  were  committed  during  1918;  in  Mississippi  10  per 

23  United  States  Bureau  of  Census,  preliminary  announcement, 
Prisoners  in  Penal  Institutions,  1917  and  1922,  p.  2. 
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cent,  were  committed  prior  to  1910,  in  New  Jersey  only  2  per 
cent.  Because  of  the  longer  sentences  in  Mississippi  the 
prison  population  on  June  30,  1919,  took  into  account  crime 
of  an  earlier  decade  five  times  as  much  as  did  the  similar 
figure  for  New  Jersey.  The  average  length  of  sentence,  more¬ 
over,  varies  independently  of  the  number  or  atrocity  of  the 
crimes  committed,  with  the  general  sentiments  and  attitudes 
of  the  community. 

But  even  if  the  number  committed  during  the  year  is  used, 
it  is  open  to  many  objections  as  an  index  of  crime.  Commit¬ 
ments  are  necessarily  dependent  upon  convictions  and  convic¬ 
tions  upon  arrests,  and  both  of  these  vary  independently  of 
crimes  committed.  In  New  England  in  1910  per  100,000 
population  32.9  were  committed  to  penal  or  reformatory  insti¬ 
tutions  for  assault;  in  the  West  South-central  States  the  num¬ 
ber  was  22.8.  It  does  not  seem  probable  that  assaults  were 
only  two-thirds  as  prevalent  in  the  West  South-central  States. 
It  is  much  more  probable  that  it  is  not  customary  to  arrest 
and  convict  people  for  assaults  in  those  states  to  the  same 
extent  as  in  New  England.  In  addition,  even  if  we  assume  a 
constant  ratio  between  crimes  and  convictions,  there  would  be 
a  possibility  for  commitments  to  vary  independently  of  crimes 
to  a  great  extent,  for  the  reason  that  commitment  to  prison  is 
only  one  of  several  penalties  or  methods  of  treatment  of  con¬ 
victed  offenders  and  these  other  methods  are  developed  very 
differently  in  different  places  and  times.  The  variations  are 
due  to  the  fee  system,  the  system  of  convict  labor,  the  intelli¬ 
gence  of  the  population,  and  many  other  factors.  The  use  of 
probation  and  the  payment  of  fines  in  installments,  especially, 
is  making  the  statistics  of  imprisonment  in  recent  years 
entirely  incomparable  with  the  earlier  statistics.  Thus  in 
Massachusetts  33  per  cent,  of  the  sentences  imposed  in  1910 
and  only  9  per  cent,  of  those  imposed  in  1920  were  “  imprison¬ 
ment  ”  or  “  fine  and  imprisonment.”  In  the  superior  courts  of 
Massachusetts,  dealing  with  the  major  crimes,  the  same  ten¬ 
dency  is  apparent ;  the  percentage  sentenced  to  prison 
decreased  from  62  per  cent,  of  all  sentenced  in  1910  to  42  per 
cent,  in  1920.  In  California  67  per  cent,  of  all  persons  con- 
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victed  of  felonies  were  sentenced  to  state  prison  in  the  bien¬ 
nium  1904—1906;  it  was  reduced  to  41  per  cent,  in  1918-1920. 

Though  a  great  many  other  people  have  tried  to  use  statis¬ 
tics  of  prisoners  as  an  index  of  crime,  the  Director  of  the 
Bureau  of  the  Census  has  explained  that  they  are  not  reliable 
for  that  purpose. 

“  The  ratio  of  commitments  cannot  be  accepted  as  an  index  of 
the  relative  degree  of  criminality  or  prevalence  of  crime  in  different 
communities,  because  a  very  large  proportion  of  the  prison  commit¬ 
ments  are  for  minor  offenses,  and  the  number  of  commitments  for 
such  offenses  is  in  a  large  degree  determined  by  the  state  laws  and 
local  ordinances,  and  also  by  the  practice  of  the  courts  and  police 
regarding  the  definition  and  punishment  of  violations  of  law  and 
order.”  24 

11.  The  Value  of  Criminal  Statistics. — In  view  of  the 
difficulties  and  inaccuracies  in  criminal  statistics,  little 
dependence  can  be  placed  upon  them  for  scientific  purposes. 
It  is  impossible,  for  instance,  to  demonstrate  certainly  by 
means  of  statistics  the  effect  of  capital  punishment  on  the 
tendency  to  commit  murder,  though  these  statistics  are  as 
accurate  as  any  in  the  field.  Consequently  the  question  arises  : 
Are  there  any  values  in  such  statistics  ?  Should  the  attempt 
to  compile  them  be  abandoned  ? 

The  principal  value  of  such  statistics  is  for  administrative 
purposes.  It  is  necessary  to  know  how  many  units  of  certain 
kinds  of  work  are  performed  by  the  police,  the  courts,  and  the 
penal  and  reformatory  institutions.  They  serve  as  a  check 
on  these  agencies,  even  if  they  are  not  accurate.  In  addition, 
they  give  some  satisfaction  to  the  curious.  We  know  a  little 
more  about  the  extent  of  crime  than  we  would  know  if  we  had 
no  such  statistics.  And  we  can  derive  from  them  some 
information  regarding  the  characteristics  of  criminals — 
such  as  sex,  age,  and  a  few  other  traits.  But  this  information 
regarding  characteristics  of  criminals  is  limited,  due  to  the 
fact  that  each  of  the  processes — arrest,  conviction,  and  impris¬ 
onment — is  selective  with  reference  to  sex,  age,  color,  and 

24  United  States  Bureau  of  Census,  Prisoners  and  Juvenile  Delin¬ 
quents  in  the  United  States,  1910,  p.  19. 
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nationality.  Another  limitation  is  that  the  statements  of  the 
prisoner  cannot  be  accepted;  consequently  we  can  learn  from 
the  prisoner  only  the  things  that  are  evident  to  the  observer. 
Practically  all  of  the  information  contained  in  prison  and 
court  reports  regarding  religion,  occupation,  nature  of  com¬ 
panions,  or  character  of  home  is  untrustworthy.  A  man  was 
arrested  in  Rockford,  Illinois,  five  times  during  the  year  1915 
and  he  gave  his  place  of  birth  as  the  United  States  three 
times,  Sweden  twice;  his  occupation  as  laborer  twice,  molder 
twice,  and  machinist  once;  his  ages  as  24,  26,  23,  27,  and  26. 
Of  twenty  repeaters  studied  in  that  city  only  two  gave  the 
same  birthplaces,  occupations,  and  ages  at  each  arrest.25 

12.  Improvement  of  Statistics  of  Crime. — The  statistics 
of  crime  have  been  discussed  and  criticized  by  the  American 
Prison  Association  for  several  decades  and  by  the  American 
Institute  of  Criminal  Law  and  Criminology  for  a  shorter 
period,  without  producing  decided  modifications  in  practice. 
The  following  plans  have  been  advocated:  (a)  The  Bureau 
of  the  Census  should  establish  a  crime  registration  area,  simi¬ 
lar  to  the  mortality  registration  area  or  the  birth  registration 
area,  make  standards,  and  include  in  an  annual  report  the 
statistics  of  crime  of  those  states  or  cities  which  conform  to 
the  standards.26  This  plan  is  opposed  by  some  statisticians  on 
the  ground  that  there  is  at  present  no  uniformity  in  classifica¬ 
tions  of  crimes,  in  terminology,  or  in  court  procedure,  and 
that  the  existing  practices  are  fixed  in  constitutions  and 
statutes  and  cannot  be  changed  easily,  as  may  the  practices 
regarding  the  registrations  of  births  and  deaths.27  It  must  be 
agreed  that  this  objection  is  valid  but  perhaps  the  difficulty 
is  not  insuperable  and  the  existence  of  a  small  registration 
area,  including  a  few  states  with  similar  laws  and  procedure, 
might  assist  in  producing  uniformity  in  a  larger  area,  (b) 
The  state  should  organize  a  bureau  of  criminal  statistics 

25  Annie  Hinricksen,  Pitfalls  in  Criminal  Statistics,  Amer.  Prison 
Assoc.,  1916,  p.  400. 

26  L.  N.  Robinson,  History  and  Organization  of  Criminal  Statis¬ 
tics  in  the  United  States,  pp.  91-100. 

27 John  Koren,  “Statistics  of  Crime,”  Jour.  Crim.  Law,  1:  430, 
September,  1910. 
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which  should  prescribe  statistical  forms  for  the  police,  courts, 
prisons,  and  reformatories  and  have  control  of  the  reports. 
The  Bureau  of  the  Census  should  play  an  immediate  part  by 
assisting  such  states  to  prepare  forms  in  accordance  with  uni¬ 
form  plans,  and  in  the  long  run,  when  a  sufficient  number  of 
states  had  efficient  bureaus  of  this  kind,  could  organize  a  reg¬ 
istration  area  for  crimes.28  This  plan  amounts  to  the  same  as 
the  first  in  the  long  run,  but  starts  at  a  different  point,  (c) 
The  state  should  organize  a  criminal  registration  bureau,  with 
the  practical  purpose  of  detection  of  criminals.  Public  opinion 
is  not  sufficiently  intelligent  in  regard  to  statistics,  for  the 
sake  of  statistics,  to  justify  either  of  the  plans  above  men¬ 
tioned,  but  there  is  an  eager  interest  in. the  detection  of  crim¬ 
inals  which  will  serve  to  start  such  a  bureau.  Its  work  can  be 
gradually  extended  until  in  the  long  run  it  will  be  able  to 
secure  the  information  statisticians  now  desire.29 

If  any  of  these  methods  should  be  adopted,  the  question 
would  arise,  What  statistics  should  such  an  organization 
secure?  The  question  is  answered  in  the  plan  for  a  criminal 
registration  bureau,  but  as  soon  as  the  work  of  the  bureau 
begins  to  extend  the  question  must  be  asked  anew.  The  most 
satisfactory  statistics,  assuming  an  ideal  administration,  are 
the  statistics  of  crimes  known  to  the  police.  Great  Britain 
publishes  such  statistics  and,  in  recent  years,  Canada  has 
adopted  the  method.  Such  information  could  be  secured  and 
tabulated  rather  easily  for  large  areas  in  ways  that  would 
make  the  figures  comparable,  provided  the  police  could  be 
induced  to  keep  records  on  standard  forms  prepared  by  the 
Bureau  of  the  Census  or  some  state  organization.  The  great¬ 
est  difficulty  is  that  the  police  tend  to  juggle  the  figures  in 
order  to  protect  themselves,  and  there  seems  to  be  no  way  to 
prevent  this  except  by  the  development  of  a  morale  such  as  is 
now  developing  in  several  police  departments.  In  places  where 
this  morale  is  developed  the  police  are  much  more  apt  to 

28  E.  Smith,  Statistics  of  Grime,  Amer.  Prison  Assoc.,  1911,  pp. 
317  if. 

29  R.  H.  Gault,  “  First  Steps  in  Developing  a  System  of  Criminal 
Statistics,”  Jour.  Grim.  Law,  10:  485-489,  February,  1920. 
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secure  the  confidence  of  the  public  than  they  are  by  juggling 
their  statistics.  In  the  long  run  they  protect  themselves  from 
criticism  best  by  stating  honestly  the  number  of  crimes 
reported  to  them  and  showing  the  reasons  why  they  cannot 
make  as  many  arrests  as  there  are  crimes.  To  this  basic  figure, 
however,  other  figures  should  be  added  to  give  a  composite 
index  of  crime :  the  record  of  the  property  reported  stolen, 
record  of  the  value  of  stolen  property  recovered  by  the  police, 
record  of  homicides  (classified  into  felonious,  excusable,  and 
justifiable  so  that  murder  and  manslaughter  rates  can  be 
determined),  record  of  burglaries  against  members  of  the 
American  Bankers’  Association,  losses  sustained  by  burglary 
insurance  companies,  record  of  violations  of  particular  laws 
dealing  with  minor  offenses  (such  as  factory  laws,  child  labor 
laws,  school  attendance  laws).  It  is  probable  that  the  statis¬ 
tics  of  arrests  and  convictions  should  be  used,  also,  though 
they  would  be  of  doubtful  value  for  this  particular  purpose. 
The  statistics  of  prisoners  can  be  utilized  in  no  way  at  all, 
though  they  are  the  only  figures  we  have  for  the  entire 
United  States. 

In  order  that  there  be  an  effective  registration  of  crimes 
it  is  necessary  that  a  standard  classification  of  crimes  be  devel¬ 
oped.  There  are  two  problems  involved  in  this :  First,  Is  it 
necessary  to  have  identical  laws  in  all  the  states  in  order  to 
secure  such  a  classification?  Some  have  asserted  that  it  is 
necessary,  others  that  it  is  not  necessary.  For  instance,  arson 
is  defined  in  some  states  as  the  burning  of  a  dwelling  belong¬ 
ing  to  another  person;  in  other  states  it  includes  buildings 
other  than  dwellings  if  they  belong  to  another  person ;  and  in 
still  other  states  it  includes  all  buildings,  whether  belonging 
to  another  person  or  to  the  offender.  The  National  Board  of 
Fire  Underwriters  reported  that  in  1918  about  40  per  cent,  of 
the  burnings  resulting  in  convictions  were  for  the  purpose  of 
defrauding  the  insurance  company.30  If  this  is  correct,  it  is 
evidently  desirable  to  use  the  most  inclusive  definition.  To 
compare  a  state  with  the  broadest  definition  with  a  state  with 

30 E.  E.  Dession,  “Arson  Convictions  in  1918,”  Spectator,  106: 
15-16,  March  17,  1921. 
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the  narrowest  definition  would  be  distinctly  fallacious.  If  the 
laws  remain  as  they  are  it  will  be  necessary  either  to  include 
only  those  crimes  that  are  similarly  defined  in  law  and  proce¬ 
dure,  or  else  have  two  sets  of  statistical  forms,  one  for  statis¬ 
tical  purposes  and  one  for  administrative  purposes.  There  are 
some  people,  however,  who  maintain  that  all  laws  regarding 
the  major  offenses — murder,  arson,  burglary,  robbery,  etc. — 
should  be  passed  by  the  federal  government  and  be  uniform 
for  all  states.  They  urge  that  there  is  no  reason  why  murder 
should  be  one  thing  in  one  state  and  a  different  thing  in  an 
adjoining  state.  This  would,  of  course,  alter  the  existing  rela¬ 
tions  between  the  federal  government  and  the  state  govern¬ 
ment.  The  development  of  criminal  statistics  in  this  country 
can  probably  not  be  as  good  as  that  in  England  or  Canada 
unless  this  is  done,  and  it  does  not  seem  probable  that  it  will 
be  done.  The  second  problem  is :  If  such  a  standard  classifica¬ 
tion  is  to  be  developed,  on  what  principles  should  it  be  con¬ 
structed?  Wines  made  the  beginning  of  such  a  classification 
in  1880,  referring  to  it  as  analogous  to  the  international  clas¬ 
sification  of  causes  of  death.  More  recently  Freund  has  sug¬ 
gested  a  classification  on  what  seem  to  be  better  principles.31 

With  the  assistance  of  funds  contributed  by  the  Carnegie 
Corporation,  the  American  Institute  of  Criminal  Law  and 
Criminology  is  undertaking  at  the  present  time  to  develop 
more  detailed  plans  for  securing  accurate  statistical  data 
regarding  crime.32  The  report  of  the  committee  which  is 
working  on  the  problem  is  awaited  with  great  interest.  Until 
such  methods  as  may  be  worked  out  by  such  a  committee  are 
available,  the  most  important  thing  to  remember  is  that  no 
one  has  any  positive  statistical  information  on  which  to  base 
assertions  of  crime  waves  or  the  effect  of  policies  either  in 
producing  crime  or  reducing  crime. 

13.  Extent  of  Criminality  in  the  Individual. — Efforts 
have  been  made,  also,  to  measure  the  extent  of  criminality  in 
a  particular  individual.  The  only  information  ordinarily 

31 E.  Freund,  “  Classification  and  Definition  of  Crime,”  Jour. 
Crim.  Tjaw,  5:  807-826,  March,  1915. 

32  Jour.  Crim.  Law,  12:  149-153,  August,  1921. 
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given  in  statistical  reports  is  the  number  of  terms  served  pre¬ 
viously  in  penal  or  reformatory  institutions  by  the  individual 
under  consideration.  This  is  clearly  inadequate,  for  it  neglects, 
among  other  things,  the  type  of  crime  committed,  the  age  of 
the  individual,  and  the  part  of  his  life  he  has  spent  in  prison 
where  crimes  cannot  be  committed  easily.  Two  methods  have 
been  suggested  for  more  accurate  measurement  of  this  trait. 

(a)  Goring,  in  his  study  of  English  convicts,  took  as  a 
measure  of  criminality  the  frequency  of  convictions  per  year 
of  freedom  during  the  period  between  the  first  conviction  and 
the  present  conviction.  In  order  to  secure  this  information 
it  was  necessary  to  know  the  age  of  the  offender  at  first  con¬ 
viction,  the  present  age,  the  fraction  of  each  year  of  life  hith¬ 
erto  passed  in  confinement  since  the  first  conviction,  and  the 
number  of  convictions  between  the  first  and  last.  If  the 
offender  has  lived  fifteen  years  between  the  first  conviction  and 
the  present  conviction  but  has  spent  ten  years  of  that  time  in 
prison,  he  has  had  five  years  of  freedom  during  which  he 
might  commit  crimes.  If  he  has  been  convicted  of  ten  crimes 
during  this  period,  his  criminality  is  stated  quantitatively  as 
O.5.33  This  method  does  not  make  allowance  for  differences  in 
the  kinds  of  crimes  committed,  except  as  they  result  in  longer 
or  shorter  terms  of  imprisonment,  and  does  not  enable  one  to 
measure  the  criminality  of  the  offender  on  first  conviction. 
In  the  study  of  women  delinquents  in  New  York  State  some 
modifications  were  made  in  Goring’s  method,34  but  in  general 
the  measurements  were  no  more  accurate  than  Goring’s. 

(b)  The  Whittier  State  School  in  California  has  attempted 
to  abandon  the  legal  concepts  and  legal  penalties  as  a  measure 
of  criminality  both  because  they  do  not  include  the  known 
crimes  which  are  not  followed  by  conviction,  and  also  because 
the  legal  penalties  are  frequently  very  arbitrary.  They  sub¬ 
stituted  as  a  measure  of  juvenile  delinquency  a  scale  based  on 
the  social  and  individual  effects  of  each  offense,  as  judged  by 

33  C.  Goring,  The  English  Convict,  pp.  268-270  ;  R.  de  La  Grasserie, 
Des  Principes  Sociologiques  de  la  Criminologie,  pp.  376-422. 

u  Fernald,  op.  cit.,  pp.  102-126. 
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“  authorities.”  35  The  scale  ranges  from  one  to  ten  for  the 
different  offenses.  The  following  are  samples : 

Delinquency  Index 


Playing  hookey  to  attend  a  circus .  1.2 

Begging  money  along  the  streets .  2.4 

With  another  boy  burglarized  a  house,  taking  $170, 

a  satchel,  and  a  cornet .  6.9 

With  another  boy  murdered  an  old  lady  by  whom 
they  were  employed,  throwing  the  body  into 
a  well .  10.0 


Such  a  scale  is,  of  course,  arbitrary,  there  are  no  “  authori¬ 
ties  ”  competent  to  judge  regarding  the  effects  of  these 
offenses,  it  is  impossible  to  judge  an  individual  by  one  offense, 
taken  by  itself;  a  scale  suitable  for  juveniles  would  need  to  be 
modified  before  it  could  be  used  for  adults.  But  it  offers  dis¬ 
tinct  possibilities  of  measurement  of  criminality  in  ways 
which  are  not  dependent  upon  the  sentence  of  the  court. 
Information  in  regard  to  previous  convictions  and  offenses 
would  need  to  be  secured  through  official  sources  and  intensive 
investigations  of  the  career  of  the  individual.  There  is  little 
possibility  of  using  any  of  these  methods  of  measurements  of 
individual  criminality  with  much  assurance  until  there  is  a 
thoroughly  organized  s}^stem  of  identification,  by  means  of 
fingerprints,  that  will  cover  the  entire  United  States. 
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THE  VICTIMS  OF  CRIME 

1.  Classes  of  Victims. — The  public  is  always  the  victim 
of  crime,  since  crime  is,  by  definition,  an  act  regarded  as 
injurious  to  the  public.  The  public  may  be  the  victim  of  crime 
either  directly,  as  in  cases  of  treason  or  destruction  of  public 
property,  or  indirectly  in  the  form  of  expense  of  maintaining 
an  organization  to  deal  with  crimes  and  criminals  or  in  the 
form  of  fear  and  worry  that  crimes  will  be  committed.  In  this 
sense  every  individual  is  a  victim  of  crime.  In  addition,  some 
individuals  are  victims  of  crime  in  one  or  both  of  the  follow¬ 
ing  ways:  (a)  by  acts  of  aggression  directed  against  them,  as 
in  murder,  burglary,  assault,  or  rape;  (b)  by  the  ruthless  or 
reckless  pursuit  by  others  of  interests  which  are  at  variance 
with  the  interests  of  the  victims,  as  the  pedestrian  who  is 
injured  by  a  reckless  driver  of  an  automobile,  or  the  depend¬ 
ents  of  a  man  who  wastes  his  income  in  gambling  or  drinking, 
or  the  relatives  of  a  prostitute  who  by  her  career  brings  shame 
and  loss  of  status  to  her  family,  or  the  children  hired  by  an 
employer  in  violation  of  law  for  his  profit  but  for  the  ultimate 
loss  of  the  children. 

It  is  impossible  to  determine  accurately  the  comparative 

numbers  of  victims  of  these  two  types,  but  there  is  no  doubt 

that  the  number  of  victims  in  the  second  class  is  immensely 

larger  than  the  number  in  the  first  class,  and  that  the  total 

losses  suffered  by  them  are  much  greater  than  those  suffered 

bv  victims  of  the  first  class.  Not  more  than  one-fifth  of  the 
«/ 

persons  committed  to  penal  and  reformatory  institutions  in 
1910  were  convicted  of  crimes  of  aggression.  Since  we  are 
more  apt  to  imprison  the  criminal  who  commits  crimes  of 
aggression  than  other  criminals,  it  is  probable  that  the  crimes 
of  aggression  are  much  less  than  one-fifth  of  all  crimes.  It  is 
probable,  also,  that  the  average  crime  of  aggression  involves 
no  more  victims  than  does  the  average  crime  of  the  non- 
aggressive  type. 
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2.  Classes  of  Losses. — The  victims  of  crime  may  lose 
anything  that  has  value.  Life  and  money  are  perhaps  basic 
values  because  they  contribute  to  the  satisfaction  of  so  many 
wishes.  But  there  are  many  other  values  that  are  frequently 
neglected  in  the  consideration  of  the  losses  from  crime.  Of 
these  one  of  the  very  important  is  status  in  the  group,  and  it 
is  most  apt  to  affect  those  who  suffer  from  crimes  other  than 
murder  and  burglary.  The  victim  of  rape,  the  victim  of 
assault,  the  relatives  of  the  prostitute,  the  relatives  of  one  who 
commits  murder  frequently  suffer  loss  in  this  respect.  The 
victim  is  sometimes  fully  conscious  of  the  loss  he  has  suffered ; 
frequently  he  is  not  especially  aware  of  it.  The  child  who  is 
employed  in  violation  of  the  child-labor  law,  for  instance,  may 
be  quite  willing  that  the  law  be  violated,  but  he  may  suffer  a 
loss  greater  than  many  a  bank  burglary  announced  in  big 
head-lines  in  the  newspapers. 

3.  The  Victims  of  Homicides. — Homicide  statistics, 
though  a  very  inadequate  method  of  measuring  murder  and 
manslaughter,  show  beyond  any  doubt  that  the  groups  which 
suffer  the  largest  losses  in  this  respect  are  negroes,  males, 
adults,  and  Italians.  During  the  decade  1911-1920  the  death 
rate  of  negroes  by  homicide  in  the  registration  area  of  the 
United  States  was  almost  seven  times  as  high  as  for  whites. 
For  a  few  cities  the  homicide  rate  of  negroes  has  been  enor¬ 
mous,  going  in  at  least  one  year  during  the  decade  above  100 
per  100,000  population  in  four  out  of  the  thirteen  cities  listed 
in  the  mortality  statistics.  This  is  almost  one  hundred  times 
as  high  as  the  death  rate  by  homicide  for  the  entire  population 
of  some  of  the  New  England  states.  The  colored  males  insured 
in  the  industrial  department  of  the  Metropolitan  Life  Insur¬ 
ance  Company  during  the  same  decade  had  a  homicide  rate 
ten  times  as  high  as  the  white  males,  and  colored  women  had 
a  rate  seven  times  as  high  as  white  women.  Officials  of  that 
company  state 

“  Homicide  ranked  next  to  pneumonia  and  tuberculosis  as  a  cause 
of  death  among  young  adult  colored  males.”  1 

1  L.  I.  Dublin  and  E.  W.  Kopf,  “  Mortality  from  External  Causes 
among  Industrial  Policy-holders  of  the  Metropolitan  Life  Insurance 
Company,  1911  to  1920,”  Proc.  Casualty  Actuarial  Society,  8:  256, 
May,  1922. 
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The  mortality  reports  of  the  registration  area  of  the  United 
States  show  a  decided  decrease  in  homicide  rates  of  negroes 
during  the  decade,  but  this  is  probably  due  to  changes  in  the 
composition  of  the  registration  area,  for  the  statistics  of  the 
Metropolitan  Life  Insurance  Company  show  no  appreciable 
change  during  the  decade. 

Males  in  the  registration  area  have  a  homicide  rate  about 
three  times  as  high  as  females ;  this  varies  somewhat  from  sec¬ 
tion  to  section  and  is  very  much  higher  for  negro  males  than 
for  white  males.  The  rate  for  negro  females  is  almost  three 
times  as  high  as  for  white  males. 

For  both  sexes  and  races  the  ages  of  greatest  frequency  of 
death  by  homicide  are  from  25  to  30  years.  The  whites  have 
a  much  higher  rate  for  infants  (under  one  year  of  age)  than 
do  the  negroes,  which  means  that  a  larger  proportion  of  whites 
suffer  infanticide. 

While  it  is  probable  that  many  foreign-born  groups  have 
an  unusually  high  death  rate  from  murder  and  manslaughter, 
it  is  clear  that  the  Italians  have  a  rate  far  higher  than  the 
native-born  and  most  of  the  other  foreign-born  groups.  The 
evidence  on  this  is  particularly  clear  in  Massachusetts.2 

The  victim  and  the  offender  generally  belong  to  the  same 
group,  with  reference  to  color,  nationality,  and  age.  In 
Washington,  D.C.,  during  the  period  1915-1919,  87  negroes 
were  murdered,  of  whom  80  were  murdered  by  other  negroes, 
7  by  whites.  In  Chicago  in  1921-1922,  41  negroes  were  mur¬ 
dered,  of  whom  33  were  murdered  by  other  negroes.  The 
Italian  victims  of  homicide  in  Massachusetts  meet  death 
almost  entirely  at  the  hands  of  other  Italians.  In  Chicago  in 
1921-1922,  71  Italians  were  murdered,  of  whom  67  were 
murdered  by  other  Italians.  The  nativity  of  murderers  in 
St.  Louis  coincided  almost  exactly  with  the  nativity  of 
their  victims.3 

2  Massachusetts,  Annual  Reports  of  Attorney-General.  These 
reports  give  a  brief  analysis  of  the  murder  cases,  and  show  that  most 
of  the  murderers  and  most  of  the  victims  were  Italians. 

3  R.  D.  Fosdick,  American  Police  Systems,  pp.  25-26,  Chicago 
Police  Department,  Reports. 
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Many  persons  are  murdered  when  resisting  burglary  or 
robbery;  36.2  per  cent,  of  those  murdered  in  Chicago  in  1920 
were  of  this  type.  There  is  little  other  detailed  information 
regarding  the  victims  of  homicide,4 5  but  there  are  some  types 
that  appear  frequently :  one  of  two  men  interested  in  the  same 
woman  is  killed  by  the  other ;  two  companions  after  drinking 
engage  in  an  argument  which  develops  into  a  quarrel  in  which 
one  is  killed;  two  workmen  quarrel  over  a  trivial  detail  of 
their  work  and  one  is  killed;  wives  are  killed  by  husbands  in 
quarrels  over  money  matters  or  the  attentions  of  other  men. 
One  of  the  significant  things  about  the  homicides  resulting 
from  quarrels  between  lovers  or  between  husband  and  wife  is 
the  frequency  with  which  the  murderers  commit  suicide.  The 
police  of  Chicago  reported  26  murders  of  this  kind  in  1920, 
and  the  offenders  committed  suicide  in  11  of  the  cases. 

4.  Financial  Loss  Suffered  by  the  Individual  Victims 
of  Crimes  of  Aggression. — There  is  no  accurate  enumeration 
of  the  financial  losses  by  crimes  of  aggression,  but  some  more 
.  or  less  questionable  estimates  of  details  may  be  presented.  The 
police  of  Detroit,  Baltimore,  Boston,  and  Washington  reported 
that  the  losses  by  thefts  in  each  city  amounted  to  more  than 
a  million  dollars  in  1920;  the  police  of  Chicago  reported  a  loss 
by  theft  of  more  than  four  million  dollars  in  1920;  and  the 
police  of  Philadelphia  in  1921  reported  seven  million  dollars 
stolen,  of  which  five  million  was  in  automobiles  alone.  W.  J. 
Burns  has  estimated  that  railroads,  express  companies,  and 
other  transportation  companies  lose  about  $100,000,000  a 
year  by  theft.  In  1920  the  claims  paid  by  thirty  insurance 
companies  for  burglary  were  a  little  over  ten  million  dollars 
and  for  embezzlement  a  little  over  five  million.  The  Adver¬ 
tising  Clubs  of  the  World  state  that  in  1922  the  people  of  the 
United  States  lost  about  $600,000,000  by  swindles.  W.  B. 

4  The  reports  of  the  police  department  of  Rochester,  N.Y.,  for  the 
last  two  years  have  contained  brief  descriptions  of  each  case  of  murder 
and  assault  in  the  city,  and  these  give  a  basis  for  enumeration  of 
types  of  victims. 
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Joyce,  chairman  of  the  National  Surety  Company,  estimates 
that  criminals  secure  the  following  amounts  annually : 5 


Burglars  . $225,000,000 

Bandits  .  50,000,000 

Common  thieves .  150,000,000 

Embezzlers  .  125,000,000 

Fraudulent  bankrupts  and  credit  swindlers. .  .  100,000,000 

Bad  checks  cashed .  100,000,000 

Forgers  and  raisers .  25,000,000 

Stock  and  land  frauds  and  confidence  games . .  2,000,000,000 

Political  graft .  incalculable 


The  housekeeper  of  one  of  the  hotels  in  New  York  City  has 
reported  recently  that  guests  steal  approximately  30,000 
towels  a  year  from  that  hotel,  and  in  addition  many  blankets, 
sheets,  light  fixtures,  and  similar  articles. 

It  is  clear  that  the  economic  loss  as  estimated  may  be 
grossly  exaggerated  and  it  is  quite  probable  that  the  recovery 
of  stolen  property  is  not  taken  into  account.  For  instance,  the 
police  of  Philadelphia  in  1921  recovered  automobiles  amount¬ 
ing  to  94  per  cent,  of  the  loss  reported;  74  per  cent,  of  the 
loss  reported  in  all  larcenies  was  recovered.  Of  the  amount 
reported  as  stolen  in  1920  in  Chicago  about  one-third  was 
recovered,  and  in  Rochester,  New  York,  the  stolen  property 
recovered  during  1916-1921  amounted  to  thirty  per  cent,  of 
the  loss  reported.  In  general  the  theft  of  automobiles  does 
not  result  in  much  loss,  if  the  reports  of  police  departments 
can  be  trusted,  for  they  generally  show  that  from  85  to  90 
per  cent,  of  the  automobiles  reported  as  stolen  are  recovered. 

The  direct  loss  suffered  by  the  average  victim  of  larceny 
seems  to  be  small.  The  average  loss  per  theft  in  Rochester 
(excluding  automobile  thefts)  in  1916-1921  was  $94  and  of 
the  total  loss  reported  approximately  one-third  was  recovered 
by  the  police.  The  average  loss  reported  per  theft  in  1920 
was  $79  in  Rochester,  $63  in  Detroit,  and  $94  in  Toronto. 

5.  Financial  Loss  to  the  Public. — Aside  from  the  direct 
loss  to  the  public  due  to  the  destruction  of  public  property, 

5  Quoted  in  Jour.  Crim.  Law,  14:  318,  August,  1923.  See,  also, 
C.  F.  Carter,  “  The  Carnival  of  Crime  in  the  United  States,”  Current 
History,  15:  753-761,  February,  1922. 
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forgery  of  government  bonds,  and  similar  crimes,  there  is  a 
huge  financial  loss  due  to  the  fact  that  the  public  must  pay 
the  bill  for  whatever  policy  is  used  in  dealing  with  the  crim¬ 
inal.  In  general  the  expense  may  be  listed  as  the  original 
investment  in  lands,  buildings,  and  equipment,  the  current 
expenditures,  and  the  loss  of  the  productive  power  of  persons, 
lands,  and  buildings.  The  lands  and  buildings  include  all  the 
prisons,  reformatories,  penitentiaries,  jails,  workhouses,  and 
houses  of  detention,  and  a  large  part  of  the  lands  and  build¬ 
ings  for  courts,  probation  and  parole  officers,  state  boards  of 
correction,  investigating  committees,  police  departments, 
sheriffs,  and  a  smaller  part  of  the  space  used  for  legislative 
bodies  and  executive  officials,  and  for  fire  departments  and 
street-lighting  systems.  The  current  expenditures  include 
salaries  and  some  pensions  for  the  entire  list  of  police,  sher¬ 
iffs,  marshals,  factory  inspectors,  fish  and  game  wardens, 
mine  inspectors,  bank  inspectors,  prison  officials,  probation 
and  parole  officers,  and  a  part  of  the  salaries  of  mayors, 
governors,  legislators,  officers  and  clerks  in  state  boards  of 
corrections,  and  investigating  committees  in  this  field.  This 
expense  is  a  rough  measure  of  the  loss  of  productive  power  of 
these  men  and  these  lands,  buildings,  etc.,  which  if  used  for 
the  purpose  of  dealing  with  crime  or  criminals  cannot  be 
used  for  other  purposes.  This  enumeration  should  include, 
also,  lawyers,  judges,  employees  of  insurance  companies  and 
similar  persons  and  organizations  concerned  with  the  problem 
of  crime. 

6.  Other  Losses. — In  addition  to  these  direct  losses  must 
be  included  the  social  expenditures,  whether  public  or  private, 
for  the  maintenance  of  the  dependents  of  those  held  in  penal 
institutions  or  of^  those  injured  by  the  crimes  of  others.  It 
should  include  the  indirect  financial  cost  to  private  individuals 
in  insurance  against  burglary,  the  cost  of  preventing  crimes  by 
safes,  burglary-alarms,  watchmen,  guards  and  detectives,  and 
the  expenses  of  prosecution.  It  is  impossible  to  determine 
these  items  in  detail,  but  they  may  be  illustrated  by  the  fact 
that  the  premiums  for  burglary  insurance  in  nineteen  prin¬ 
cipal  insurance  companies  in  1919  amounted  to  $13,500,000. 
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The  non-economic  losses  to  private  individuals  directly 
connected  with  the  crimes  committed  have  not  been  suffi¬ 
ciently  investigated  to  justify  anything  more  than  the  state¬ 
ment  previously  made.  But  it  is  evident  that  there  is  a  great 
fear-and-worry  loss  from  crime.  There  is  probably  no  one  who 
does  not  suffer  somewhat  in  this  way.  A  great  many  people, 
perhaps  women  especially,  are  terrorized.  Sometimes  an  entire 
community  is  terrorized  by  a  series  of  robberies  or  burglaries. 

7.  Estimates  of  the  Total  Financial  Cost  of  Crime. — 
It  is  quite  apparent  that  many  of  the  items  considered  cannot 
be  reduced  to  dollars,  but  various  efforts  have  been  made  to 
estimate  the  total  financial  loss.  In  1900  Smith  estimated  the 
total  cost  of  crime  in  the  United  States  at  $600,000,000  a 
year.  Weir  later'  fixed  it  at  $1,370,000,000,  Lydston  at 
$5,000,000,000,  Bushnell  at  $6,000,000,000,  and  the  Institute 
of  Economics  at  $5,000,000,000.  Little  dependence  can  be 
placed  on  any  of  these,  but  it  seems  probable,  in  view  of  the 
large  number  of  items  to  be  included  and  the  immense  losses 
of  certain  kinds  that  are  known,  that  the  highest  of  these  is 
not  too  high.  When  we  consider  that  the  estimate  of  the 
direct  cost  of  education  is  about  one  billion  dollars  a  year,  it 
is  evident  that  crime  is  one  of  the  big  financial  burdens  on 
modern  civilization. 

8.  The  Value  of  Crime. — It  is  urged  by  some  people  that 
crime  makes  certain  contributions  that  offset  this  loss  to  some 
extent.  The  contributions  suggested  are,  first,  notification  of 
a  maladjustment,  and,  second,  increased  solidarity  of  the 
group.  Just  as  pain  is  a  notification  to  an  organism  of  a 
maladjustment,  so,  it  is  asserted,  crime  is  a  notification  that 
something  is  wrong  and  that  modifications  should  be  made. 
It  is  possible  that  without  such  opposition  as  comes  from 
criminals  our  system  might  continue  to  perpetuate  evils  that 
can  be  eliminated  by  reason  of  attention  attracted  by  crime. 

In  addition,  it  is  said  that  a  group  is  held  together  by 
individuals  who  perform  variant  acts,  just  as  the  solidarity 
of  a  group  is  increased  by  enemies  outside  the  group,  as 
in  war.  Opposition  in  some  cases*  at  least,  welds  the  group 
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together,  whether  the  opposition  be  inside  or  outside  the  group. 
Opposition  gives  an  opportunity  for  work  for  the  group  and 
for  self-expression,  and  enhances  the  feeling  of  self-esteem. 
In  offering  an  opportunity  for  a  group  to  take  an  organized 
attitude  against  something,  crime  has  made  a  contribution 
which  might  conceivably  be  as  large  as  or  larger  than  the 
economic  losses  due  to  it.6 

But  there  are  three  respects  in  which  this  contribution  of 
crime  is  not  pure  gain,  (a)  Crime  also  decreases  the  solidarity 
of  the  group.  The  proposition  may  be  considered  specifically 
with  reference  to  a  small  group,  such  as  a  college  fraternity. 
Suppose  a  member  of  the  fraternity  begins  to  steal  money 
belonging  to  other  members.  Every  member  becomes  suspi¬ 
cious  of  the  other  members.  It  may  be  that  several  members 
stand  together  in  the  belief  that  a  particular  member  is  guilty ; 
but  several  others  are  convinced  that  the  suspected  person  is 
innocent  and  they,  in  turn,  suspect  someone  else.  The  result 
is  that  the  group  is  divided,  suspicious,  and  weakened.  The 
same  seems  to  be  true  of  the  larger  groups.  So  far  as  soli¬ 
darity  does  result,  it  is  solidarity  of  one  part  against  another 
part,  and  this  means  internal  division,  dissension,  and  dis¬ 
cord.  (b)  A  very  small  part  of  the  crimes  contribute  practi¬ 
cally  all  of  the  increase  in  solidarity.  Such  violations  as 
those  against  traffic  regulations,  park  regulations,  liquor  laws, 
gambling  laws,  revenue  laws,  factory  laws,  child-labor  laws, 
quarantine  laws,  and  compulsory  school  laws  do  not  seem  to 
arouse  emotions  or  weld  the  group  together.  The  victims  of 
violations  of  such  laws  are  apt  to  lose  respect  for  the  group 
which  permits  its  leaders  and  other  representatives  to  commit 
such  crimes.  Especially  the  violations  of  laws  by  persons 
sworn  to  enforce  the  laws  make  a  distinct  contribution  to  this 
destruction  of  solidarity.  It  is  only  the  crimes  such  as  murder 
and  burglary  that  arouse  the  emotion  of  the  group  and  pro¬ 
duce  the  solidarity,  (c)  The  solidarity  which  is  produced  is 
rather  impotent,  especially  in  dealing  with  the  problem  of 

eGr.  H.  Mead,  “  The  Psychology  of  Punitive  Justice,”  Amer.  Jour. 
Sociol.,  23:  577-602,  March,  1918;  A.  C.  Hall,  “  Crime  in  Its  Relation 
to  Social  Progress,”  Columbia  University  Studies,  vol.  15,  pp.  1-10. 
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crime.  The  group  opposition  against  those  who  commit  crimes 
which  are  regarded  as  heinous  drives  those  criminals  from  the 
society,  makes  outlaws  of  them,  forces  them  into  association 
with  each  other,  and  thus  makes  a  conflict  group  of  them. 
This  makes  crime  an  organized  business  and  prevents  the 
reformation  of  the  criminal.  Consequently  the  increased 
solidarity  is  impotent  to  eliminate  crime.  Crime,  in  this 
respect,  is  like  war  in  that  it  produces  certain  values  that  can 
be  produced  better  in  other  ways.7 

The  elimination  of  crimes  requires  something  else  than 
this  emotionally  activated  solidarity.  An  attitude  of  under¬ 
standing,  scientific  approach,  and  assistance,  rather  than  an 
attitude  of  emotional  opposition,  is  necessary.  The  juvenile 
court  and  the  public  schools  are  the  best  illustrations  of  the 
scientific  approach  to  such  problems.  Because  of  the  increased 
facility  of  communication,  group  solidarity  is  being  developed 
without  resorting  to  the  internal  enmity  which  crime  has  fos¬ 
tered.  Opposition,  self-expression,  enhanced  feeling  of  self¬ 
esteem  can  be  attached  to  other  objects  than  the  criminal,  such 
as  poverty,  bad  housing  conditions,  unsanitary  drainage  sys¬ 
tems,  germs,  lack  of  recreational  facilities,  and  a  host  of  other 
things.  There  are  plenty  of  objects  in  which  a  group  can 
become  interested  in  such  ways  as  to  produce  solidarity. 
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CAUSES  OF  CRIME:  GENERAL 

1.  Necessity  of  Understanding  the  Causes  of  Crime. — 

It  is  a  commonplace  that  there  can  be  no  satisfactory  control 
of  behavior  except  control  based  on  a  knowledge  of  the  factors 
producing  the  behavior.  The  experiences  of  the  physical 
sciences  have  made  that  quite  positive.  But  in  most  of  the 
popular  thinking,  especially  in  connection  with  crime,  and  in 
almost  all  of  the  formal  procedure  with  reference  to  criminals 
there  is  little  evidence  of  a  realization  of  the  truth  of  this 
commonplace. 

Our  literature  regarding  the  causes  of  crime  is  more  or 
less  interesting,  but  little  of  it  is  of  value  for  purposes  of  con¬ 
trol.  The  consideration  of  the  causes  of  crime  has  been  like 
a  gesture  or  ceremony  coming  prior  to  procedure,  but  not 
influencing  that  procedure  to  a  great  extent.  For  this  theo¬ 
retical  sociology  is  undoubtedly  in  part,  at  least,  responsible. 
Graduating  as  it  did  from  the  philosophy  of  history,  it  has 
been  interested  in  classifying  the  universe  into  factors  that 
may  conceivably  affect  conduct  in  some  way  or  other,  at  some 
time  or  other.  Such  an  analysis  has  value,  to  be  sure,  in 
securing  an  orientation  and  a  general  location  of  policies  and 
in  preventing  the  acceptance  of  unilateral  explanations  such 
as  those  of  the  economic  determinists,  and  some  of  the  eugen- 
ists  and  psychiatrists.  But  it  renders  no  concrete  assistance 
in  the  control  of  crime,  analogous  to  the  assistance  that  is 
rendered  in  plant-breeding  and  animal-breeding  by  a  knowl¬ 
edge  of  the  mechanisms  of  heredity.  Materials  are  just  begin¬ 
ning  to  appear  that  give  promise  of  the  development  in  the 
near  future  of  such  a  knowledge  of  causation  as  will  be  of 
direct  assistance  in  the  construction  of  scientific  laws  in  the 
field  of  criminology. 

2.  Historical  Sketch  of  the  Explanations  of  Crime. — 

During  the  medieval  and  early  modern  periods  many  unor- 
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ganized  and  ephemeral  explanations  of  crimes  were  stated  and 
accepted.  Probably  the  principal  explanation  during  this 
time  was  that  crime  was  due  to  innate  depravity  and  the  insti¬ 
gation  of  the  devil.  The  English  indictment  used  as  late  as 
the  nineteenth  century  not  only  accused  the  defendant  of  vio¬ 
lating  the  law,  but  also  of  “  being  prompted  and  instigated  by 
the  devil  and  not  having  the  fear  of  God  before  his  eyes.”  And 
the  Supreme  Court  of  North  Carolina  as  late  as  1862  declared 

“  To  know  the  right  and  still  the  wrong  pursue  proceeds  from 
a  perverse  will  brought  about  by  the  seductions  of  the  evil  one.”  1 

During  the  period  when  this  explanation  was  used  most 
frequently  the  conception  of  natural  causation  was  not  devel¬ 
oped  even  with  reference  to  such  things  as  disease,  and,  of 
course,  was  not  developed  with  reference  to  crime.  Little 
interest  was  manifested  in  motives,  intentions,  circumstances, 
or  other  immediate  factors  in  the  causation  of  crime.  Conse¬ 
quently  inanimate  objects,  insects,  and  the  lower  animals  were 
regarded  as  criminals  and  were  tried  with  solemn  dignity  by 
the  courts.  A  hog  that  had  been  found  guilty  of  crime  in  the 
courts  of  France  was  pardoned  by  the  King  because  of  its 
youth.  Punishments  were  arbitrary  and  unequal,  with  the 
general  principle  of  heaping  tortures  on  criminals  in  accord¬ 
ance  with  the  divine  example,  and  of  relying  on  divine  inter¬ 
position  as  the  sole  method  of  reformation. 

Out  of  that  situation  developed  the  classical  school  of 
criminal  law  and  criminology.  Beccaria  made  the  statement 
of  the  doctrines  of  this  school  in  1764  which  has  caused  the 
school  to  be  linked  with  his  name.2  The  principal  object  of 
that  school  was  to  make  punishment  less  arbitrary  and  severe 
than  it  had  been  and  it  did  valiant  service  in  that  way.  It 
contended  that  all  persons  who  violate  a  specific  law  should 
receive  the  same  punishment,  regardless  of  age,  sanity,  wealth, 
position,  or  circumstances.  This  was  justified  on  the  ground 
that  the  rights  of  individuals  can  be  preserved  only  by  treat¬ 
ing  all  individuals  in  the  same  way,  and  on  the  ground  that 

_  A _ _ _ _  .  _ _ _ 

1  Quoted  by  H.  Shepard,  Jour .  Crim.  Law,  13:  486,  February,  1923. 

2  Beccaria,  Crime  and  Punishment. 
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the  punishment  must  be  definitely  determined  in  advance  in 
order  that  it  may  be  taken  into  account  in  the  calculation  of 
pains  and  pleasures  that  will  result  from  violation  of  law. 
According  to  this  school  the  penalty  should  be  just  severe 
enough  so  that  the  pains  resulting  from  violations  of  laws  will 
exceed  the  pleasures.  Consequently  this  school  was  not  inter¬ 
ested  in  an  investigation  of  the  causes  of  crime ;  it  -assumed 
that  the  hedonistic  calculation  was  the  sufficient  explanation. 

This  extreme  idea  of  equality  was  soon  modified  at  two 
points :  children  and  “  lunatics  ”  were  exempted  from  punish¬ 
ment  on  the  ground  that  they  were  unable  to  calculate  pleas¬ 
ures  and  pains  intelligently,  and  the  penalties  were  fixed 
within  narrow  limits  rather  than  absolutely.  With  these  mod¬ 
ifications  the  classical  doctrine  became  the  backbone  of  the 
body  of  the  law.  Popular  thinking  and  legal  philosophy  have 
both  been  essentially  the  doctrines  of  the  classical  school.3 

After  considerable  effort  to  prove  the  existence  of  moral 
insanity,  to  correlate  crimes  with  economic  depressions  and 
other  external  phenomena,  and  to  develop  experimental  science 
in  general,  a  decided  break  was  made  with  this  classical  theory 
by  a  few  leaders.  The  break  appears  clearly  in  the  writings  of 
Lombroso,  started  in  1876.  He  and  his  followers,  known  as 
the  Italian  or  positive  school,  insisted  that  it  was  necessary  to 
study  criminals  in  order  to  deal  effectively  with  crime.  They 
turned  attention  from  crimes  to  criminals,  as  had  been  done, 
in  fact,  much  earlier  in  ecclesiastical  law,  thus  laying  the  basis 
for  individualization  in  the  treatment  of  criminals.  Their  con¬ 
tribution  to  the  explanation  of  crime,  however,  consisted 
almost  entirely  in  this  insistence  on  the  study  of  the  indi¬ 
vidual  criminal.  For  they  had  a  poor  technique  for  their 
study  and  were  obsessed  by  preconceived  notions  of  the  char¬ 
acter  of  the  criminal.  Their  principal  argument  was  that 
criminals  constitute  a  born  type.  There  are  so  many  varia¬ 
tions  of  this  doctrine  that,  strictly  speaking,  it  is  not  correct 

3  There  was  a  great  similarity  between  classical  criminology  and 
Calvinistic  theology;  in  both  law  was  supreme,  the  individual  was 
not  considered;  pardon  was  an  act  of  mercy,  and  the  Calvinistic  hell 
had  no  place  for  reformation. 
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to  refer  to  it  as  a  doctrine  of  the  positive  school ;  strictly  speak¬ 
ing,  also,  there  is  no  such  thing  as  a  positive  school.  So  far 
as  the  theory  can  be  summarized,  it  is  as  follows:  (a)  Crim¬ 
inals  are  by  birth  a  distinct  type.4  (b)  This  type  can  be  rec¬ 
ognized  by  stigmata  or  anomalies,  such  as  asymmetrical 
cranium,  long  lower  jaw,  flattened  nose,  scanty  beard,  low 
sensitivity  to  pain ; 5  if  a  person  has  five  or  more  such  stig- 


mata,  he  is  of  the  complete  criminal  type;  from  three  to  five 
indicate  an  incomplete  criminal  type;  and  less  than  three  do 
not  indicate  criminal  type,  (c)  These  stigmata  show  that  the 
criminal  is  either  a  reversion  to  the  savage  type — an  atavism 
— or  else  is  degenerate  and  especially  of  the  epileptoid  type, 
(d)  Because  of  this  nature,  the  typical  criminal  cannot  refrain 
from  crime  unless  the  circumstances  of  his  life  are  unusually 
favorable.  One  who  is  not  a  typical  criminal  may  commit 
crime  because  of  unusually  unfavorable  circumstances.  Some 
of  the  followers  of  Lombroso  maintained  that,  not  only  is  there 
a  born  criminal  type  in  general,  but  that  there  are  special 
types,  such  as  thieves,  murderers,  and  sex  offenders,  that  can 
be  recognized  by  physical  stigmata. 

After  much  debate  over  this  theory  between  Lombroso  and 
his  followers  and  the  adherents  of  the  French  school,  who 
claimed  that  crime  is  primarily  the  result  of  imitation,  it  was 
suggested  in  1899  by  Lombroso  that  his  opponents  select  one 
hundred  criminals  and  one  hundred  persons  who  were  not 
criminals  and  make  comparative  measurements  to  determine 
whether  there  was  a  criminal  type.  The  challenge  was  accepted 
and  a  committee  appointed  for  this  purpose,  but  the  committee 
was  unable  to  agree  on  procedure  and  the  work  was  not  per¬ 
formed.  But  one  of  the  English  prison  officials,  Dr.  Griffiths, 


4  In  the  first  edition  of  his  work  Lombroso  assumed  that  all 
criminals  are  of  this  type;  in  the  third  and  subsequent  editions  he 
maintained  that  about  40  per  cent,  of  the  criminals  are  of  this  type, 
but  the  others  were  regarded  as  approaching  them  or  being  merely 
incomplete  representatives  of  the  same  type. 

5  This  notion  runs  far  back  in  history.  “  Valerio  reported  an  edict 
of  the  Middle  Ages  to  the  effect  that  in  the  case  of  two  suspects  the 
one  showing  the  most  deformity  was  to  be  found  guilty  and  tortured.” 
C.  Bernaldo  de  Quiros,  Modern  Theories  of  Criminality ,  pp.  4-5. 
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began  such  a  study  of  the  inmates  of  his  own  institution  for 
the  purpose  of  comparison  with  the  non-criminal  population. 
By  changes  in  administration,  Dr.  Goring  succeeded  to  this 
task  and,  with  the  help  of  other  prison  physicians  and  of 
Karl  Pearson,  studied  more  than  3000  consecutive  entrants  to 
English  convict  prisons  during  a  period  of  about  eight  years. 
He  made  very  careful  measurements  of  various  physical  traits 
which  Lombroso  had  contended  were  characteristic  of  crim¬ 
inals.  Goring’s  conclusion  is  stated  as  follows : 

“We  have  exhaustively  compared,  with  regard  to  many  physical 
characters,  different  kinds  of  criminals  with  each  other,  and  crim¬ 
inals,  as  a  class,  with  the  law-abiding  public.  .  .  .  Our  results 

nowhere  confirm  the  evidence  (of  a  physical  criminal  type),  nor  jus¬ 
tify  the  allegation  of  criminal  anthropologists.  They  challenge  their 
evidence  at  almost  every  point.  In  fact,  both  with  regard  to  measure¬ 
ments  and  the  presence  of  physical  anomalies  in  criminals,  our 
statistics  present  a  startling  conformity  with  similar  statistics  of  the 
law-abiding  class.  Our  inevitable  conclusion  must  be  that  there  is 
no  such  thing  as  a  physical  criminal  type.”  0 

Goring  reported  that  he  found  about  the  same  difference 
in  cranial  measurements  between  the  graduates  of  Cambridge 
and  the  graduates  of  Oxford  as  between  the  criminals  and  law- 
abiding  people. 

A  great  deal  of  credence  has  been  given  to  this  theory  of  a 
physical  criminal  type  by  people  who  visit  courts  or  prisons 
occasionally.  The  appearance  of  prisoners,  of  course,  is 
strange,  but  it  is  due  partly  to  facial  expression,  hair-cut, 
dress,  and  other  things  more  or  less  easily  modifiable.  Warden 
Osborne  reports  that  while  he  was  spending  a  week  in  Auburn 
prison  as  a  voluntary  prisoner,  dressed  in  prison  garb,  some 
friends  came  through  the  buildings  with  the  intention  of  see¬ 
ing  him.  Though  they  looked  directly  at  him,  they  failed  to 
recognize  him,  so  much  was  his  appearance  changed.  Goring 
has  proved  quite  conclusively  that  the  criminals  are  not  dif¬ 
ferent  anatomically  as  a  class  from  other  people. 

The  only  thing  that  Goring  found  characteristic  of  the 
criminals  studied  was  that  they  were  from  one  to  two  inches 
shorter  than  other  people  of  the  same  occupational  groups  and 


6  Goring,  op.  cit.,  p.  173. 
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weighed  from  three  to  seven  and  a  half  pounds  less  7  and  he 
concluded,  also,  that  they  were  mentally  inferior.8  On  the 
basis  of  these  findings  some  members  of  the  positive  school 
have  contended  that  Goring  really  proved  their  thesis  that  the 
criminals  constitute  a  type.  There  is  justification  for  this  con¬ 
tention,  but,  at  any  rate,  the  type  that  Goring  found  was 
distinctly  different  from  Lombroso’s  type  and  does  not  require 
atavism,  degeneracy,  or  epilepsy  as  an  explanation. 

3.  Present  Methods  of  Determining  Causes  of  Crime. 
(A)  Statistics  of  Crimes. — One  of  the  earlier  methods,  still 
used  to  some  extent,  is  to  determine  the  correlation  between 
arrests  or  convictions  and  some  external  condition  such  as 
jemperature,  price  of  wheat  or  potatoes,  or  the  number  of 
wage-earners  unemployed.  Bonger  collected  an  immense  mass 
of  statistical  materials  from  earlier  writers  to  prove  that  there 
was  a  close  correlation  between  economic  conditions  and 
crimes.9  Others  have  tried  to  prove  that  there  is  a  close  corre¬ 
lation  between  crimes  against  the  person  and  temperature. 
Kropotkin  even  stated  the  following  law  of  homicide  for  a 
particular  group : 

“  Take  the  average  temperature  of  the  month  and  multiply  it  by 
seven;  then  add  the  average  humidity,  multiply  again  by  two  and 
you  will  obtain  the  number  of  homicides  that  are  to  be  committed 
during  the  month.”  10 

The  difficulties  and  restrictions  in  such  a  method  are  evi¬ 
dent.  In  the  first  place  there  are  no  statistics  that  are  reliable 
as  indices  of  crimes  committed;  this  is  especially  true  of  the 
United  States,  but  is  true  also  of  European  countries.  And 
then  this  method  merely  locates  the  causes  in  a  very  general 
way.  It  may  determine,  for  instance,  that  more  crimes  are 
committed  against  the  person  in  hot  weather  than  in  cold 
weather,  but  it  does  not  tell  whether  it  is  due  to  the  effect  of 

7  Ibid.,  p.  194. 

8  Goring’s  conclusion  regarding  mentality  is  distinctly  question¬ 
able  and  will  be  considered  later. 

9  A.  Bonger,  Criminality  and  Economic  Conditions,  pp.  1-246. 

10  Quoted  by  C.  Bernaldo  de  Quiros,  Modern  Theories  of  Crim¬ 
inality,  p.  34. 
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temperature  on  temper,  or  to  a  greater  frequency  of  contacts 
between  people  in  hot  weather,  or  to  a  greater  frequency  of 
intoxication  in  hot  weather,  or  to  something  else.  The  statis¬ 
tics  of  the  American  Bankers’  Association  show  that  bank  bur¬ 
glaries  increased  greatly  in  1919-1922  and  that  the  increase 
occurred  almost  entirely  in  the  central  western  states.  It  is 
conceivable  that  it  might  be  found  that  in  contrast  with  other 
sections,  the  banks  that  were  burglarized  were  constructed  in 
a  more  flimsy  way  and  were  less  adequately  protected  by  police 
and  watchmen ;  and  that,  in  contrast  with  earlier  years,  larger 
amounts  of  money  were  held  in  the  banks  and  the  roads  were 
improved  so  that  it  was  easier  for  the  burglars  to  travel.  This 
would,  in  so  far,  constitute  an  explanation  of  certain  problems 
that  might  be  raised.  It  would,  however,  not  explain  why 
some  individuals  robbed  the  banks  an<|  others  did  not.  In 
general,  though  this  method  does  have  some  values,  it  cannot 
locate  causes  with  sufficient  precision  to  be  adequate  as  a 
method  of  determining  the  causes  of  crimes. 

(B)  Statistics  of  Criminals :  Traits  and  Conditions. — 
A  second  statistical  method  has  been  to  study  one  or  more 
traits  or  conditions  of  criminals,  each  considered  as  an  iso¬ 
lated  item,  for  the  purpose  of  determining  the  comparative 
frequency  of  that  item  in  the  criminal  and  the  non-criminal 
population.  Thus  mental  tests  are  used  to  compare  frequency 
of  feeblemindedness  in  the  two  groups.  Or  an  enumeration 
is  made  of  the  criminals  who  come  from  homes  broken  by 
desertion,  divorce,  or  death  of  one  of  the  parents,  in  compari¬ 
son  with  the  number  of  law-abiding  persons  who  come  from 
such  homes.  Similarly,  color,  sex,  age,  nativity,  alcoholism  of 
self  or  parents,  education,  and  various  other  factors  are  com¬ 
pared.  In  the  course  of  such  studies  many  traits  and  condi¬ 
tions  are  compared,  but  each  one  is  abstracted  from  the  others. 
No  pretense  is  made  of  studying  any  criminal  as  a  unit  and 
no  effort  is  made  to  determine  the  cause  of  the  criminality  of 
a  particular  person.  Goring  states  the  reason  for  this : 

“  Our  science,  recognizing  the  protean  nature  of  any  one  human 
soul,  the  mutability  and  interchangeableness  of  all  human  influences, 
does  not  attempt  to  ‘  reckon  with  ’  the  individual.  Its  methods  sketch 
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the  broader  outline,  the  cruder  feature  of  a  portrait  of  human  beings 
in  the  mass.  In  more  technical  language,  we  seek  to  estimate  the  final 
resultant  value  and  direction  of  certain  universal  influences  and 
tendencies  which,  invisible  and  intangible  in  their  action  upon  indi¬ 
viduals,  by  the  study  of  individuals  can  never  be  measured  or 
appraised;  but  which,  by  their  operation  and  interaction  over  a  wide 
field  and  in  the  hearts  of  all  people,  lead  in  the  long  run  to  inevitable 
results;  and  become  not  only  tangible  and  visible  but  capable  of  the 
finest  definition  and  measurement.”  11 

Goring  used  this  method  in  his  elaborate  study  of  English 
convicts,  comparing  physical  measurements,  weights,  educa¬ 
tion,  siblings,  economic  conditions,  and  similar  items.  In  the 
study  of  women'  delinquents  in  New  York  State,  made  with 
the  assistance  of  the  Bureau  of  Social  Hygiene,  by  Misses 
Fernald,  Hayes,  and  Dawley,  similar  methods  were  used  and 
more  accurate  raw  material  or  original  data  were  secured. 

It  is  clear  that  valuable  information  can  be  secured  in  this 
way.  Goring  disproved  Lombroso’s  theory  with  complete  cer¬ 
tainty  by  the  use  of  this  method.  It  seems  to  be  possible  to 
measure  the  importance  of  feeblemindedness  and  presumably 
any  other  trait  or  condition  that  can  be  stated  in  quantitative 
terms  for  the  criminal  and  non-criminal  populations. 

But  there  are  several  difficulties  and  inadequacies  in  this 
method,  (a)  There  is  practically  no  information  accessible 
regarding  criminals,  as  such.  The  only  information  concerns 
prisoners.  Prisoners  are  a  selected  group  of  criminals  and  an 
enumeration  of  traits  or  conditions  of  prisoners  would,  pre¬ 
sumably,  yield  results  decidedly  different  from  an  enumeration 
of  the  same  traits  or  conditions  of  all  criminals.  This  is  a 
difficulty  that  confronts  any  method  of  studying  criminals, 
but  it  is  more  distinctly  a  limitation  of  this  method  than  of 
some  of  the  others  because  this  method  depends  on  mass  infor¬ 
mation.  (b)  The  data  regarding  prisoners  are  doubtful  in 
many  respects.  Such  evident  things  as  color,  sex,  and  age 
can  be  determined  with  a  fair  degree  of  accuracy,  but  it  is 
impossible  to  determine  other  things,  such  as  nativity,  home 
conditions,  or  the  character  of  parents,  without  intensive 
investigations  in  the  communities  in  which  the  prisoners  lived 


11  Goring,  op.  cit.,  p.  364,  note. 
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prior  to  confinement.  Goring’s  investigation,  for  instance,  is 
decidedly  unreliable  on  such  points  because  he  depended  pri¬ 
marily  on  the  statements  of  the  prisoners,  which  were  verified 
only  in  a.  small  fraction  of  the  cases  by  the  reports  of  the 
police,  (c)  If  this  method  is  used  it  is  necessary  to  make 
comparisons  with  the  general  population  and  also  with  spe¬ 
cialized  occupational,  racial,  sex,  age,  and  other  groups  from 
which  the  prisoners  come.  But  standards  for  the  entire  popu¬ 
lation  and  especially  for  particular  groups  are  lacking  for  most 
of  the  important  traits.  Because  of  this  it  has  been  customary 
for  those  who  used  this  method  to  enumerate  their  cases  and 
then,  without  knowing  how  prevalent  the  same  traits  were  in 
the  general  population,  assert  that  the  enumerated  traits  were 
the  principal  causes  of  crime.  This  is  exactly  Lombroso’s 
defect,  but  it  has  been  imitated  by  many  investigators  of  the 
present  day.  For  instance,  it  is  frequently  reported  that  a 
specified  part  of  the  criminal  population  is  found,  on  exam¬ 
ination,  to  be  psychopathic,  and  that  this  trait  is  therefore 
extremely  important  in  the  causation  of  crime.  But  no  one 
knows  how  large  a  percentage  of  the  general  population  would 
also  be  found,  by  the  same  tests,  to  be  psychopathic.  The  logic 
is  identical  with  that  of  an  investigator  who  might  find  that 
60  per  cent,  of  the  prisoners  had  blue  eyes  and  assert  that 
blueness  of  eyes  is  an  extremely  important  cause  of  crime.  In 
addition,  many  of  the  standards  that  we  have  for  the  general 
population  are  unreliable.  It  was  frequently  asserted  that  the 
feeble-minded  person  was  from  forty  to  fifty  times  as  apt  to 
be  a  criminal  as  the  person  who  was  not  feeble-minded,  but 
the  general  application  of  army  tests  revealed  a  much  larger 
proportion  of  the  population  feeble-minded,  as  judged  by 
mental  tests.  This  made  it  clear  that  the  former  judgment 
had  immensely  exaggerated  the  probability  of  criminality  of 
feeble-minded  persons,  (d)  It  is  possible  to  secure  measure¬ 
ments  of  only  a  few  traits  or  conditions  and  therefore  this 
method  cannot  locate  the  causes  of  crime  precisely.  It  does 
not  explain  the  mechanisms  by  which  criminality  is  produced. 
We  may  find,  for  instance,  that  the  male  is  eight  times  as 
criminalistic,  judged  by  commitments  to  prison,  as  the  female. 
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But  males  are  also  4.6  times  as  apt  to  be  killed  by  lightning. 
Is  this  a  sex  difference,  or  a  result  of  differences  in  occupa¬ 
tions,  or  the  general  method  of  life,  or  something  else?  Or, 
if  we  find  that  there  is  a  close  correlation  between  the  crim¬ 
inality  of  juveniles  and  the  alcoholism  of  their  parents,  we 
want  to  know  whether  this  connection  is  due  to  a  constitu¬ 
tional  defect  that  is  responsible  both  for  the  alcoholism  of  the 
parent  and  the  delinquency  of  the  child,  or  whether  the  child 
is  delinquent  because  the  parent  spends  money  for  alcohol  that 
ought  to  be  used  to  secure  necessities  for  the  child,  or  because 
the  discipline  in  the  home  is  irregular  or  brutal,  or  because  the 
status  of  the  family  is  lowered.  Goring’s  total  positive  con¬ 
clusion  from  his  statistical  study  was  that  the  criminal  is 
physically  and  mentally  inferior.  Even  if  this  is  true,  it  does 
not  explain  why  the  inferior  person  is  more  apt  to  commit 
crime.  His  correlations  are,  therefore,  merely  the  beginning 
of  an  explanation,  locating  the  field  in  which  to  look  for  an 
explanation  rather  than  furnishing  the  explanation.  This 
method  seems  incapable  of  carrying  the  explanation  beyond 
the  rather  external  factors.  As  Thomas  has  stated :  “  Taken 
in  themselves,  statistics  are  nothing  more  than  symptoms  of 
unknown  causal  processes.”  12  The  mechanisfns  involved  in 
the  delinquency  can  be  understood  only  by  prying  into  the 
situations  by  methods  that  do  not  abstract  the  traits  or  condi¬ 
tions,  but  see  them  in  relation  to  the  rest  of  the  situation.  It 
is  for  that  reason  that  Healy  gave  the  advice 

“  We  strongly  counsel  against  reckoning  up  the  total  dynamic 
value  of  any  cause  apparently  making  for  delinquency  by  regarding 
it  as  an  isolated  fact.”  13 

(e)  The  statistical  enumeration  of  traits  and  conditions 
tells  us  that  certain  of  these  are  important  and  perhaps  meas¬ 
ures  the  importance  in  mathematical  terms.  It  may  tell  us 

12  W.  I.  Thomas,  The  Unadjusted  Girl,  p.  244. 

13  W.  Healy,  The  Individual  Delinquent,  p.  282.  A  useful  form 
has  been  employed  by  E.  A.  Doll  by  which  to  show  at  a  glance  the 
relation  between  several  traits  of  prisoners.  See  New  Jersey  State 
Prison  Report,  1919,  pp.  62  ff;  E.  A.  Doll,  “The  Study  of  Multiple 
Criminal  Factors,”  Jour.  Grim.  Law,  11:  .33-46,  May,  1920. 
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how  much  more  frequently  children  from  homes  broken  by 
divorce,  desertion,  or  death  become  delinquent  than  children 
from  homes  not  so  broken.  But  we  need  to  know  more  than 
that:  why  some  children  from  broken  homes  do  not  become 
delinquent,  and  why  some  children  from  homes  not  broken  do 
become  delinquent.  We  need  to  know  not  only  why  feeble¬ 
minded  persons  become  criminals  more  frequently  than  nor¬ 
mal  persons  (if  they  do),  but  also  why  some  feeble-minded 
persons  do  not  become  delinquent  and  why  some  normal  per¬ 
sons  do  become  delinquent.  That  is,  we  should  have  informa¬ 
tion  that  will  enable  us  to  state  that  a  person  with  such  and 
such  a  nature  or  such  and  such  attitudes  in  such  and  such 
a  situation  will  always  become  delinquent.  Perhaps  it  will 
never  be  possible  to  construct  such  laws,  but  it  is  certain  that 
the  statistics  of  traits  of  criminals  will  not  carry  us  very  far 
in  that  direction.  The  method  must  be  supplemented  by 
other  methods. 

(C)  Individual  Case  Study. — By  the  individual  case 
study  method  the  criminal  rather  than  the  trait  or  condition 
is  regarded  as  the  unit.  The  traits  and  conditions  of  one 
criminal  are  all  studied  together.  It  is  not  necessary  to  abstain 
from  statistics  dn  this  method.  Statistics  must  be  used,  if  a 
general  view  of  causation  is  to  be  secured  and  if  the  results 
are  to  be  stated  precisely,  just  as  is  true  of  any  other  field  in 
which  there  is  a  combination  of  phenomena.  The  methods 
differ,  not  in  that  one  is  statistical  and  the  other  one  not 
statistical,  but  in  that  the  individual  is  the  unit  in  one,  and 
the  abstracted  trait  or  condition  is  the  unit  in  the  other.  The 
same  traits  may  be  studied  in  each  method.  If  the  impor¬ 
tance  of  the  home  environment  is  determined  by  a  comparison 
of  the  grades  or  indices  of  the  homes  of  criminals  and  of 
non-criminals,  it  is  not  the  individual  case  method.  If  the 
importance  of  the  home  environment  is  determined  by  a  con¬ 
sideration  of  the  home  in  relation  to  the  rest  of  the  situation, 
it  is  the  individual  case  method.  The  comparison  might  be 
expressed  better,  however,  if  it  is  recalled  that  the  purpose  of 
the  comparison  of  home-indices  of  criminals  and  non-criminals 
is  to  determine  the  importance  of  home  conditions  of  speci- 
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fied  kinds  in  producing  delinquency ;  while  the  purpose  of  the 
individual  case  study  is  to  determine  how  and  why  certain 
types  of  homes  produce  delinquency,  how  they  produce  delin¬ 
quency,  rather  than  how  frequently  they  produce  delinquency. 

It  is  clear  that  many  investigations  that  pass  as  case 
studies  are  not  such  in  the  sense  here  described.  The  study 
must  include  a  sufficient  investigation  of  the  whole  situation 
so  that  the  traits  and  conditions  will  be  understood  in  relation 
to  the  delinquency.  A  mere  mental'  test  and  physical  exam¬ 
ination,  for  instance,  is  not  a  case  study.  Glueck’s  study  of 
608  prisoners  in  Sing  Sing,14  to  which  reference  is  frequently 
made,  was  not  a  study  of  the  kind  indicated,  for  it  included  a 
few  selected  traits  only,  with  no  possibility  of  understanding 
any  one  of  the  prisoners. 

Nevertheless  Glueck  realized  the  importance  of  complete 
studies,  as  is  shown  by  the  following  statement : 

“  A  study  of  causation  of  crime  .  .  .  even  on  the  individual 

case  involves  much  more  than  a  mere  diagnosis  of  the  offender.  It 
demands  a  diagnosis  of  the  whole  situation  on  the  basis  of  depend¬ 
able  information  concerning  behavior  reactions,  habits,  mental  atti¬ 
tudes,  predilections  and  idiosyncrasies  of  the  individual  in  his  daily 
life.”  15 

And  he  pointed  out  that  such  information  could  best  be 
secured  by  an  intelligent  and  painstaking  field  inquiry,  which 
should  be  supplemented  by  continued  clinical  observation 
within  the  institution. 

In  his  study  of  juvenile  delinquents  in  Chicago,  Healy  con¬ 
sidered  the  following  items :  family  history,  developmental 
history,  environment  (including  home  and  neighborhood), 
mental  and  moral  development,  physical  measurements,  medi¬ 
cal  examination,  mental  tests,  psychological  analysis,  and 
description  of  delinquencies; 16  under  these  heads  he  has  a  list 
of  items  covering  nine  pages  in  his  book.  In  the  more  recent 
studies  made  for  the  Judge  Baker  Foundation  in  Boston, 

14  B.  Glueck,  “  A  Study  of  608  Admissions  to  Sing  Sing  Prison,” 
Mental  Hygiene,  2:  85-151,  January,  1918. 

15  B.  Glueck,  “  Causes  of  Delinquency,”  Natl.  Conf.  Social  Work, 
1918,  p.  157. 

10  Healy,  op.  cit.,  pp.  53-63. 
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Healy  has  included  under  the  head  of  psychological  studies 
the  following :  psychological  examination,  mental  balance,  and 
personality  traits.  It  is  evident,  also,  that  the  more  recent 
studies  have  been  based  much  more  on  field  inquiries  than 
were  the  previous  studies  and  that  the  relation  of  the  delin¬ 
quent  to  his  groups  has  been  emphasized. 

On  the  basis  of  such  studies  of  the  traits  and  situations  of 
the  delinquent,  an  effort  is  made  to  select  the  ones  that  seem 
to  be  instrumental  in  producing  the  delinquency.  In  the 
earlier  studies  by  Healy,  one  primary  and  one  secondary 
cause  was  selected  for  each  case.  In  the  later  studies  Healy 
has  not  attempted  to  do  that,  but  gives  a  list  of  “  probable 
direct  causes  ”  in  connection  with  a  description  of  the  per¬ 
sonality  and  background  of  the  delinquent.  The  following 
may  serve  as  an  illustration : 

“  ( 1 )  Bad  companions,  a  delinquent  group.  ( 2 )  Lack  of  good 
parental  management,  parents  sickly,  etc.  (3)  Dearth  of  good  recre¬ 
ational  opportunities  in  neighborhood.  (4)  Treatment  under  the  law: 
(a)  continuance  of  crowd  associations  through  sending  hoy  and  com¬ 
panions  to  same  institution,  (b)  return  of  boy  on  parole  to  old 
associations.”  17 

The  method  used  in  determining  the  significant  causal  fac¬ 
tors  varies.  Adler  has  maintained  that  for  this  purpose  the 
important  things  to  study  are  the  behavioristic  tendencies 
manifested  in  the  past  behavior  of  the  delinquent  rather  than 
his  mental  processes.18  Healy,  on  the  other  hand,  has  insisted 
that  it  is  necessary  to  determine  the  mental  antecedents  of  the 
delinquency,  including  such  things  as  mental  dissatisfactions, 
irritative  mental  reactions  to  environmental  conditions,  obses¬ 
sional  imagery,  adolescent  mental  instabilities  and  impulsions, 
mental  conflicts,  worries  or  repressions,  anti-social  grudges, 
mental  peculiarities  or  aberrations,  and  mental  defects.19  For 
this  purpose  he  reports  that  the  delinquent’s  own  story  is  of 
primary  importance,  though  this  does  not  mean  that  the  story 
must  be  accepted  as  a  correct  explanation  of  the  delinquency. 

17  Judge  Baker  Foundation,  Case  Studies,  series  1,  No.  8,  p.  29a. 

18  H.  M.  Adler,  “  A  Psychiatric  Contribution  to  the  Study  of 
Delinquency,”  Jour.  Crim.  Law,  8:  66,  May,  1917. 

19  Healy,  op.  cit.,  pp.  28  and  32. 
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This  individual  case  study  method  is  criticized  by  oppo¬ 
nents  as  follows :  (a)  Explanations  are  too  much  subject  to  the 
individual  whim  or  prejudice  of  the  investigator.  Conse¬ 
quently  there  is  danger  of  making  much  of  factors  that  are 
really  insignificant  and  neglecting  factors  that  are  very  sig¬ 
nificant.20  The  Whittier  State  School  in  California  published 
recently  in  its  Manual  three  case  studies  and  stated  their 
judgments  as  to  the  probable  causes  of  delinquency  in  each. 
Miss  Bronner,  who  has  been  assisting  in  the  case  studies  of 
the  Judge  Baker  Foundation,  in  a  review  of  the  Manual, 
stated  that  she  did  not  agree  with  the  Whittier  authorities  as 
to  the  probable  cause  in  any  one  of  the  three  cases.21  This 
seems  to  indicate  that  one  sees  in  the  materials  of  an  indi¬ 
vidual  case  those  things  which  fit  into  his  own  pre-existing 
scheme  of  explanation  of  delinquency.  But  the  same  thing  is 
true  of  any  statistical  method  of  abstracted  traits  or  condi¬ 
tions.  And  the  check  in  both  cases  is  the  judgment  of  other 
investigators  and  the  control  that  is  secured  by  means  of  the 
knowledge,  (b)  Most  of  the  agencies  that  are  making  case 
studies  are  part  of  an  administrative  system  dealing  with 
delinquents  and  their  studies  must  result  in  advice  regarding 
procedure.  Consequently  there  is  a  probability  that  the  items 
which  can  be  modified  will  be  selected  as  causes,  or  that  con¬ 
siderations  of  practicability  in  dealing  with  the  offender  will 
determine  the  explanation.  In  addition  there  is  a  tendency  to 
introduce  as  a  part  of  the  causation  any  physical  or  other 
defect  that  may  need  to  be  corrected,  even  if  it  is  not  a  sig¬ 
nificant  part  of  the  causation. 

(D)  Study  of  the  Criminal  “  in  the  Open.” — Another 
method  of  explanation  of  crime  is  by  association  with  crim¬ 
inals  “in  the  open.”  It  is  asserted  by  those  who  have  had 
intimate  contacts  with  criminals  “  in  the  open  ”  that  crim¬ 
inals  are  not  “  natural  ”  in  police  stations,  courts,  and  prisons 
and  that  they  must  be  studied  in  their  every-day  life  outside 

20  Fernald,  op.  cit.,  pp.  10—11. 

21  Augusta  F.  Bronner,  Mental  Hygiene,  6:  868-869,  October,  1922. 
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of  institutions  if  they  are  to  be  understood.22  By  this  is  meant 
that  the  investigator  must  associate  with  them  as  one  of  them, 
seeing  their  lives  and  conditions  as  the  criminals  themselves 
see  them. 

There  is  no  doubt  of  the  desirability  of  securing  informa¬ 
tion  in  this  way,  but  it  is  clearly  limited  by  considerations  of 
practicability.  Few  individuals  could  acquire  the  technique 
to  pass  as  criminals ;  it  would  be  necessary  to  engage  in  crime 
with  the  others  if  they  retained  a  position  once  secured.  One 
individual  could  not  build  upon  the  work  of  another  to  a  very 
great  extent.  Moreover,  even  if  these  difficulties  were  over¬ 
come,  it  would  still  be  impossible  to  secure  information 
regarding  the  origin  of  most  of  the  attitudes  of  the  criminals, 
for  few  of  them  would  permit  interrogations  regarding  their 
earjier  lives  or  would  volunteer  information  regarding  the 
factors  that  had  made  them  criminals.  Nevertheless  the  more 
information  we  can  secure  in  this  way,  the  less  apt  we  are  to 
be  led  astray  by  the  other  methods.  So  far  as  it  can  con¬ 
tribute,  it  is  very  valuable. 

(E)  Summary. — This  survey  of  the  various  methods  of 
determining  causes  of  crime  has  led  to  the  conclusion  that  the 
most  important  thing  to  know  about  crime  is  the  mechanisms 
by  which  it  is  produced,  and  that  such  knowledge  can  be 
secured  best  by  the  individual  case  studies.  But  it  is  neces¬ 
sary  to  realize,  also,  that  there  are  values  to  which  contribu¬ 
tions  can  be  made  by  the  other  methods.  For  some  purposes 
it  is  desirable  to  know  the  comparative  importance  of  various 
conditions  or  traits  in  determining  criminality  and  this  infor¬ 
mation  can  be  secured  only  by  a  comparison  of  the  criminal 
and  non-criminal  populations. 

4.  Plan  for  Study  of  Causes  of  Crime. — In  order  that 
we  may  finally  arrive  at  an  explanation  of  crime  it  is  neces¬ 
sary  that  we  have  detailed  records  of  the  development  of  per¬ 
sonalities.  These  need  to  be  very  detailed  and  pursued  from 
early  infancy  to  old  age.  Autobiographies  and  diaries  are  con¬ 
tributing  more  to  the  understanding  of  personality  at  the 

“Josiah  Flynt  Willard,  Tramping  icith  Tramps;  Josiah  Flynt 
Willard,  My  Life ;  Max  Kauffmann,  Psychologie  des  Yerbrechens. 
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present  time  than  any  other  records.  But  we  need  also  the 
records  of  others  who  can  present  many  phases  of  personality 
that  are  not  apt  to  be  written  in  the  autobiography. 

Such  records  are  being  accumulated  gradually,  some  of 
them  as  books  or  magazine  articles,  but  most  of  them  as 
records  in  various  agencies,  such  as  the  juvenile  courts,  the 
prisons,  the  schools,  and  the  social  welfare  agencies.  A  few 
compilations  and  interpretations  of  such  records  have  been 
presented  to  the  public.  There  is  a  startling  change  in  the 
whole  literature  in  the  field  of  welfare  work  and  criminology 
in  that  very  few  articles  are  included  which  do  not  contain 
“  case  records.” 

There  should  be  much  more  effort  to  secure  such  records, 
not  only  of  those  who  are  delinquent,  but  of  those  who  are  not 
delinquent,  for  they  both  throw  light  on  human  nature  and 
make  possible  an  understanding  of  the  differences  in  behavior. 
When  one  considers  that  a  bank  in  Chicago  has  a  force  of  60 
men  carrying  on  research  work  in  its  own  field,  it  is  evident 
that  there  should  be  several  times  that  many  persons  engaged 
in  personality  research  investigations,  securing,  collecting,  and 
making  accessible  to  the  public  life  histories  of  various  types 
of  personalities. 

In  fact  there  is  no  reason  why  we  should  not  have  a  con¬ 
tinuous  record  of  every  individual  in  the  United  States.  The 
record  should  begin  with  the  birth  certificate  and  should 
include  much  information  that  can  be  secured  during  the 
school  career,  including  nativity,  occupation  of  parents,  appar¬ 
ent  wealth  of  parents  at  specified  times,  siblings,  grades  in 
school,  ability  as  shown  by  mental  and  educational  tests, 
recreational  interests,  and  a  general  appraisal  of  the  person¬ 
ality  by  the  school  teachers.  To  this  should  be  appended  vari¬ 
ous  accounts  written  by  the  individual  regarding  his  interests 
and  attitudes.  Manv  school  children  could  write  reliable  auto- 
biographies.  A  record  of  all  children  who  have  conduct  diffi¬ 
culties  should  be  secured  by  visiting  teachers,  and  this  should 
include  descriptions  of  the  attitudes  of  children  and  parents 
and  the  methods  used  in  overcoming  the  difficulties.  Likewise 
the  other  agencies  which  deal  with  persons  at  points  of  crisis, 
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such  as  the  family  welfare  agencies,  courts,  prisons,  psychi¬ 
atric  clinics,  should  add  to  this  information. 

At  the  same  time  it  is  desirable  to  have  as  much  informa¬ 
tion  as  possible  accumulated  by  those  who  come  in  contact 
with  the  criminals  “  in  the  open.”  Careful  descriptions  of  the 
codes  and  standards  of  these  criminals  and  autobiographies  of 
criminals  would  be  of  value  in  understanding  the  general  atti¬ 
tudes  of  this  group. 

Finally,  the  standards,  codes,  and  values  of  the  “  normal  ” 
society  must  be  investigated  by  records  of  life  histories  and 
other  documents.  Standards  of  sex  conduct,  appreciation  of 
variant  behavior,  codes  regarding  the  law  are  illustrations  of 
the  things  that  may  be  investigated.  Such  investigations  should 
make  it  possible  to  construct  a  general  science  of  human  behav¬ 
ior,  of  which  the  science  of  delinquency  would  be  a  part.23 

The  statistical  studies  of  isolated  traits  will  continue  to 
be  of  some  value  in  locating  the  general  fields  in  which  search 
for  mechanisms  should  be  made,  but  the  statistics  of  crimes  in 
correlation  with  economic  or  other  conditions  will  be  of  no 
value  until  we  improve  our  records  immensely. 

(For  Suggested  Readings,  see  pp.  182-185.) 

23  W.  I.  Thomas,  The  Unadjusted  Girl,  pp.  222-257 ;  W.  I.  Thomas 
and  F.  Znaniecki,  The  Polish  Peasant,  vol.  1,  pp.  1-74,  vol.  3,  pp.  5-81. 
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COMPOSITION  OF  THE  CRIMINAL 
POPULATION 

In  one  sense  the  entire  population  may  be  said  to>  be  the 
criminal  population,  for  there  is  no  one  capable  of  self- 
direction  who  has  not  violated  some  law.  But  there  are  some 
who  violate  laws  so  frequently  or  in  such  manner  as  to  be 
arrested,  convicted,  or  committed  to  penal  or  reformatory 
institutions.  This  group  is  not  fairly  representative  of  all 
criminals ;  it  is  selected  in  various  ways  and  probably  some  of 
the  worst  criminals  are  not  in  it.  Nevertheless  there  should 
be  some  advantage  in  securing  whatever  information  is  acces¬ 
sible  regarding  this  group.  The  problem  is  to  determine 
whether  there  are  traits  that  appear  more  frequently  in  this 
group  than  in  the  general  population,  whether  there  is  a  crim¬ 
inal  type.  An  effort  will  be  made  to  indicate  the  respects  in 
which  the  statistics  used  here  fail  to  represent  criminals  in 
general,  but  little  attention  will  be  paid  to  the  reason  why  a 
particular  trait  appears  more  frequently  in  the  criminal  popu¬ 
lation  than  in  the  general  population.1 

1.  Age  . — The  statistics  regarding  the  age  of  those  arrested, 
convicted,  or  committed  to  institutions  represent  the  ages  of 
criminals  fairly  well,  so  far  as  can  he  judged,  except  that  at 
the  younger  ages  offenders  are  less  apt  to  be  arrested  than  at 
later  years.  For  many  purposes  it  would  be  desirable  to  have 
age  at  first  conviction,  hut  this  is  not  accessible  except  for 
small  groups  that  have  been  investigated  intensively. 

The  statistics  of  arrests,  convictions,  and  commitments 
show  that  the  maximum  is  reached  in  the  age  group  21-24, 

1  In  general  the  statistics  are  taken  from  the  following  sources : 
United  States  Bureau  of  Census,  Prisoners  and  Juvenile  Delinquents, 
1910;  Massachusetts,  Department  of  Correction,  annual  reports;  New 
York,  Statistics  of  Crime,  annual  reports;  and  some  other  states  and 
cities  on  some  points. 
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but  there  is  considerable  variation  from  place  to  place,  without, 
however,  taking  the  maximum  outside  the  period  of  young- 
adult  life.  The  following  is  a  more  concrete  statement  regard¬ 
ing  the  ages  of  those  engaged  in  the  race  riots  in  Chicago : 

“  Witnesses  before  the  coroner’s  juries  testified  to  the  youth  of 
the  participants  in  mobs.  Many  of  the  active  assailants  of  street¬ 
cars  were  boys.  In  the  case  of  the  Negro  Hardy  who  was  killed  on 
a  street  car,  it  was  said  that  the  murderers  were  not  over  twenty 
years,  and  many  were  nearer  sixteen.  In  the  raids  in  the  Ogden  Park 
District  the  participants  were  between  the  ages  of  fifteen  and  twenty. 
The  raid  just  west  of  Wentworth  Avenue,  where  a  number  of  houses 
were  much  damaged,  was  perpetrated  by  boys  of  these  ages.  The 
attacking  mob  on  Forty-third  Street  near  Forrestville  Avenue  was  led 
by  boys  of  eighteen  to  twenty-one.  The  only  two  hoodlums  caught 
participating  in  the  outrages  in  the  ‘  Loop,’  the  down-town  business 
district,  were  seventeen  and  about  twenty-one.  Most  of  those  arrested 
on  suspicion  in  the  arson  cases  were  taken  before  the  boys’  court. 
Negroes  involved  in  many  cases  as  assailants  were  also  youthful.  The 
young  Negro  boys  who  killed  Lazzeroni  were  fourteen  to  eighteen; 
those  who  killed  Pareko  and  Perel  were  about  sixteen.”  2 

This  age  of  greatest  criminality  is  not  sharply  defined, 
however.  The  maximum  is  reached  by  a  gradual  approach 
from  the  age  of  ten,  with  no  sudden  or  sharp  break  at  the  age 
of  adolescence,  as  might  be  expected;  and  there  is  a  gradual 
decline  after  the  maximum  until  the  age  of  44,  after  which  it 
drops  rapidly.  But  it  should  not  be  inferred  from  this  that 
old  age  is  free  from  crime.  Bowers  reports  that  in  the  State 
of  Indiana  there  were  175  cases  of  rape  recorded,  of  which 
two-thirds  were  committed  by  decrepit  old  men  over  fifty  years 
of  age.3  And  Aschaffenburg  states  that  while  men  over  seventy 
years  of  age  commit  grand  larceny  in  the  ratio  of  1  to  150, 
as  compared  with  men  aged  eighteen  to  twenty-one,  they  com¬ 
mit  sex  offenses  in  the  ratio  of  one  to  four.4  A  study  of  age 
distribution  of  criminals  in  Germany  by  Bresler  shows  that 
the  smallest  proportion  of  first  offenders  (not  previously  con- 

2  Chicago  Commission  on  Race  Relations,  The  Negro  in  Chicago, 
p.  13. 

3  P.  E.  Bowers,  “  A  Survey  of  2500  Prisoners  in  the  Psychopathic 
Laboratory  in  the  Indiana  State  Prison,”  Jour.  Delinq.,  4:  12,  Janu¬ 
ary,  1919. 

4  G.  Aschaffenburg,  Crime  and  Its  Repression,  p.  154. 
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victed)  was  found  in  the  age  group  30-40,  and  that  the  pro¬ 
portion  increased  steadily  after  that  age,  from  46  per  cent,  in 
the  group  30-40  to  67  per  cent,  in  the  group  70  and  over. 
That  is,  though  there  is  a  great  decrease  in  the  absolute  num¬ 
ber  of  criminals  in  the  upper  age  group,  there  is  greater  proba¬ 
bility  that  a  person  not  previously  convicted  will  violate  the 
laws  late  in  life  than  in  middle  age5  This  may  be  due  to 
senile  dementia,  to  changes  in  the  prostate  gland,  or  to  some¬ 
thing  else. 

The  statistics  show,  also,  that  the  young,  adult  age  is  the 
one  in  which  the  most  serious  crimes  are  committed ;  convic¬ 
tion  or  imprisonment  at  older  ages  is  more  apt  to  be  for 
drunkenness  or  vagrancy.  The  median  age  of  those  committed 
to  penal  institutions  on  terms  of  one  year  or  more  (including 
life  sentences)  in  1910  was  about  28;  the  median  age  of  those 
committed  on  terms  of  less  than  one  year  was  about  34.  Nine¬ 
teen  years  is  the  age  of  maximum  commitment  to  penal 
institutions  for  burglary,  forgery,  fraud,  larceny,  rape,  and 
trespassing.  The  age  group  21-24  has  the  highest  rate  for 
homicide,  robbery,  disorderly  conduct,  assault,  carrying  con¬ 
cealed  weapons,  fraud,  gambling,  adultery,  profanity,  prosti¬ 
tution,  fornication,  malicious  mischief,  and  violating  city 
ordinances.  Larceny  was  the  chief  offense  of  those  under  18 
years  of  age  committed  to  penal  or  reformatory  institutions, 
disorderly  conduct  of  those  between  the  ages  of  18  and  24,  and 
drunkenness  of  those  over  35  years  of  age. 

Healy  has  contended  that  most  criminals  begin  their 
careers  of  delinquency  in  youth.  Miss  Fernald  maintains  that 
she  did  not  find  this  to  be  true  in  her  study  of  women  delin¬ 
quents  in  New  York  State.  She  found  only  6.8  per  cent,  of 
them  had  been  convicted  before  the  sixteenth  birthday  and 
53  per  cent,  in  the  twenty-fourth  year  or  later.6  But  it  is 
probable  that  convictions  are  not  an  adequate  test  of  the  age 
at  which  criminality  begins,  and  there  may  be  a  difference 

5J.  Bresler,  “  Greisenalter  und  Kriminalitat,”  Juristisch-psychi- 
atrische  Grenzfragen,  vol.  5,  Nos.  2-3,  p.  7. 

6  Fernald,  op.  cit.,  pp.  129  and  140. 
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between  the  sexes  regarding  the  ages  at  which  delin¬ 
quencies  begin. 

Goring  found  that  the  star-convicts  (convicted  of  serious 
offenses  but  generally  of  good  reputation)  in  England  had 
about  the  same  age  distribution  at  the  time  of  first  conviction 
as  the  general  population,  but  that  the  age  distribution  of 
habitual  offenders  at  the  time  of  first  conviction  was  decidedly 
different  from  that  of  the  general  population.  For  the  habit¬ 
ual  offenders  the  maximum  frequency  of  first  convictions  was 
reached  in  the  ages  15-20  and  then  fell  rapidly  and  continu¬ 
ously  to  the  end  of  life.  Goring  argued  from  these  statistics 
that  crime  is  like  scarlet  fever  or  enteric  fever,  in  that  those 
who  are  predisposed  to  it  are  affected  as  soon  as  they  are 
brought  in  contact  with  it.7  Miss  Fernald,  however,  found  a 
considerably  higher  age  at  first  conviction,  which  tends  to  dis¬ 
prove  Goring’s  constitutional  argument,8  and  it  is  evident, 
also,  that  the  greater  frequency  may  be  explained  without 
resorting  to  the  constitutional  argument. 

There  have  been  many  assertions  that  the  average  age  of 
criminals  is  decreasing.  It  is  quite  certain  that  the  average 
age  of  prisoners  is  decreasing,  but  it  is  not  so  certain  that  the 
criminals  at  large  would  average  younger. 

2.  Sex. — The  statistics  of  sex  of  offenders  are  highly  selec¬ 
tive  and  therefore  quite  unreliable.  Females  are  arrested  in 
much  larger  numbers  for  sexual  offenses,  though  males  and 
females  are  generally  involved  in  equal  numbers.  For  other 
offenses  the  female  probably  is  less  apt  to  be  arrested,  assum¬ 
ing  equality  of  guilt. 

Almost  nine  times  as  many  males  as  females  in  proportion 
to  the  population  of  each  sex  are  committed  to  institutions. 
But  the  proportions  vary  widely  for  different  age  groups  and 
in  different  divisions  of  the  United  States  and  for  different 
offenses.  Females  are  committed  most  frequently,  as  are 
males,  in  the  age  group  21-24,  but  the  ratio  of  female  com¬ 
mitments  to  male  commitments  is  highest  at  the  age  of  fifteen, 
probably  because  girls  reach  puberty  at  an  earlier  age  than 


7  Goring,  op.  cit.,  pp.  201-214. 

8  Fernald,  op.  cit.,  pp.  140-145. 
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boys.  The  ratio  of  commitments  of  females  to  commitments 
of  males  is  lowest  in  the  groups  below  the  age  of  twelve  and 
after  the  age  of  forty-five. 

The  statistics  of  arrests  in  Massachusetts  in  1920  show 
that  males  were  arrested  15.4  times  as  frequently  as  females, 
14.9  times  as  frequently  in  cities  over  10,000,  and  18.9  times 
as  frequently  in  towns  of  less  than  10,000;  that  males  were 
arrested  18.0  times  as  frequently  as  females  for  drunkenness 
in  cities  over  10,000,  and  41.2  times  as  frequently  for  drunk¬ 
enness  in  towns  of  less  than  10,000.  Such  comparisons  make 
it  clear  that  many  elements  of  a  social  nature  are  involved — 
codes,  standards,  ideals — which  affect  the  sexes  unequally,  and 
that  the  different  rates  are  not  due  to  sex  traits  as  such. 

3.  Urban  and  Rural  Distribution. — It  is  quite  certain 
that  the  statistics  of  arrests,  convictions,  and  commitments, 
with  reference  to  the  urban-rural  distribution  of  offenders,  are 
somewhat  biased.  In  addition  there  are  no  general  statistics 
for  the  entire  United  States,  except  those  dealing  with  occu¬ 
pations.  It  is  necessary  to  remember,  also,  that  the  negroes 
in  the  South  live  principally  in  rural  sections,  so  that  the 
figures  represent  combinations  of  other  factors  with  the  place 
of  residence. 

The  Department  of  Correction  of  Massachusetts  publishes 
statistics  which  show  that  in  proportion  to  the  population  in 
each  group  in  1920,  the  larger  towns  and  cities  (over  10,000) 
have  2.5  times  as  many  arrests  for  all  offenses  as  the  smaller 
towns  (under  10,000),  five  times  as  many  arrests  for  drunk¬ 
enness,  with  the  smallest  differences  for  crimes  against  the 
person  and  crimes  against  property,  1.9  times  and  1.8  times, 
respectively. 

Mounts  found  that  in  Iowa  during  the  period  1909-1914 
the  commitments  to  penal  institutions  and  industrial  schools 
per  1000  population  were  as  given  in  Table  XI.9 

This  shows  that  commitments  increased  steadily  with  the 
density  of  the  population,  except  for  towns  of  2000-4000, 
which  show  the  highest  rate  of  any  division  in  commitments 

9  L.  H.  Mounts,  Dependents,  Defectives  and  Delinquents  in  Iowa, 
pp.  24  and  39-40. 
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Table  XI 

Number  of  Commitments  to  Penal  Institutions  and  Industrial 
Schools  of  Iowa  per  1000  Population,  1909-191 I 


Division 

Penal 

Institutions 

Industrial 

Schools 

Open  country . 

0.22 

.007 

Towns  less  than  2000 . 

1.31 

.606 

Towns  2000—4000 . 

2.13 

.041 

Towns  4000-8000 . 

1.32 

1.002 

Cities  8000-25,000 . 

1.58 

1.362 

Cities  25,000  and  over . 

1.79 

1.420 

to  penal  institutions.  Mounts  found  also  that  there  was  a 
significant,  but  low,  correlation  between  the  proportion  of 
urban  population  in  Iowa  counties  and  the  rate  of  criminal 
convictions  (  +  *23),  juvenile  court  cases  (  +  .30),  commit¬ 
ments  to  penal  institutions  (  +.39),  and  commitments  to 
industrial  schools  (+  .31). 10  The  coefficients  are  low  and  the 
probable  errors  high  and  the  result  is  not  conclusive,  but  so 
far  as  the  figures  show  anything  they  show  that  delinquency, 
as  represented  by  these  indices,  increased  with  density  of 
population. 

Williams  found  by  a  study  of  the  places  of  residence  of 
boys  sent  to  Whittier  State  School  in  California  that,  in  pro¬ 
portion  to  population  in  the  various  groups,  the  number  of 
commitments  from  small  towns  was  highest,  the  larger  towns 
and  cities  ranked  second,  and  the  fewest  commitments  were 
from  the  open  country.* 11  Miss  Fernald  found  the  same  order 
in  the  commitments  of  girls  to  the  California  State  Home  for 
Girls.12  But  the  numbers  involved  in  these  studies  were  small, 
and  in  addition  institutions  under  municipal  or  private  con¬ 
trol  are  most  frequently  located  in  cities  and  receive  most  of 
their  charges  from  cities,  so  that  a  smaller  proportion  of  the 
delinquents  in  cities  are  sent  to  state  institutions ;  for  instance 

10  Ibid.,  p.  130. 

11 J.  H.  Williams,  “  Delinquency  and  Density  of  Population,” 
Jour.  Delinq.,  2:  74-91,  March,  1917. 

12  Grace  M.  Fernald,  “  Psychological  Work  with  Girls,”  Jour. 
Delinq.,  1:  28,  March,  1916. 
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only  28  per  cent,  of  the  boys  and  21  per  cent,  of  the  girls 
committed  by  the  juvenile  court  of  Chicago  for  delinquency 
in  1921  were  sent  to  state  institutions.  And  Shideler  found, 
in  a  more  general  survey,  that  in  ten  out  of  twelve  states  for 
which  he  secured  information  the  cities  of  25,000  and  over 
contributed  more  than  their  share  to  the  state  institutions 
for  delinquents.13 

Additional  information  regarding  the  rural-urban  dis¬ 
tribution  of  offenders  is  furnished  by  the  Census  statistics  of 
occupations  of  persons  committed  to  prisons  in  1910.  Though 
farmers  constituted  18.6  per  cent,  of  the  male  population  ten 
years  of  age  and  over,  they  furnished  only  3.3  per  cent,  of  the 
males  committed  to  penal  and  reformatory  institutions.  More¬ 
over,  their  rates  for  both  minor  and  major  offenses  in  general 
were  lower  than  those  of  all  other  occupational  groups.14  But 
there  is  less  difference  between  farmers  and  others  in  the 
major  than  in  the  minor  crimes.  The  Director  of  the  Census 
makes  this  generalization : 

“  In  general  the  more  serious  the  offense  the  greater  is  the  pro¬ 
portion  of  farmers  and  farm  laborers  among  the  total  number  of 
males  committed  for  it.”  15 

While  only  2.6  per  cent,  of  those  committed  for  drunken¬ 
ness  and  disorderly  conduct  were  farmers,  18.6  per  cent,  of 
those  committed  for  grave  homicide  and  19.8  per  cent,  of 
those  committed  for  lesser  homicide  were  farmers.  This  high 
homicide  rate  is  doubtless  due  in  part  to  the  fact  that  among 
the  farmers  are  included  the  large  number  of  negroes  in  the 
South,  with  their  high  rate  for  homicide.  The  Census  does 
not  differentiate  these  rates  by  sections,  but  an  intensive  study 
of  homicides  in  Massachusetts  for  the  period  1871-1892 

13  E.  H.  Shideler,  “  Family  Disintegration  and  the  Delinquent 
Boy  in  the  United  States,”  Jour.  Crim.  Law ,  8:  729,  January,  1918. 

14  Only  16  per  cent,  of  those  convicted  of  serious  crimes  in  Canada 
in  1921  lived  in  rural  sections,  though  51  per  cent,  of  the  population 
of  the  country  lived  in  rural  sections.  Canada,  Dominion  Bureau  of 
Statistics,  Criminal  Statistics ,  1921,  pp.  xi  and  131-141. 

15  United  States,  Bureau  of  Census,  Prisoners  and  Juvenile  Delin¬ 
quents  in  the  United  States,  1910,  p.  151. 
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showed  a  greater  prevalence  of  homicides  in  the  rural  sections 
of  that  state.16 

In  general  the  conclusion  seems  to  be  that  crime  increases 
with  the  density  of  population,  but  the  major  crimes  increase 
less  than  the  minor  crimes.  It  may  be,  also,  that  small  towns 
have  a  higher  proportion  of  delinquency  than  either  the  open 
country  or  the  large  cities,  though  this  is  not  certain. 

If  it  is  admitted  that  there  are  more  arrests  or  convictions 
in  the  cities,  this  may  be  due  either  to  a  selective  migration 
from  the  country  of  those  most  apt  to  commit  crime,  to  the 
influence  of  the  city,  to  the  fact  that  there  are  more  laws  in 
cities  to  be  violated,  or  to  the  greater  probability  of  getting 
caught.  If  it  is  true  that  the  small  town  has  a  higher  rate  of 
delinquency  than  the  other  sections,  this  may  be  due  to  the 
fact  that  one  standard  is  apt  to  become  contagious  and  affect 
the  entire  population.  The  following  shows  something  of  the 
situation  in  one  rural  county  of  Illinois : 

“  It  was  found  that  many  16-  and  17 -year-old  girls  had  become 
professional  prostitutes.  .  .  .  Every  night  boys  and  girls  in  most 

of  the  towns  loafed  in  front  of  motion-picture  theatres,  smoking, 
swearing,  scrambling  for  half-smoked  cigarette  ends.  Children  in 
some  of  the  towns  play  around  the  railroad  tracks,  jumping  on  and 
off  passing  trains  for  amusement.  In  some  towns,  the  authorities 
stated  that  it  was  impossible  to  keep  obscene  writing  rubbed  off  the 
walls  of  the  schools.  Burglaries  and  thefts  by  young  people  are  fre¬ 
quent,  junk  men  buying  stolen  articles  from  the  boys.  .  .  .  There 

is  a  general  lack  of  parental  responsibility,  many  parents  even 
encourage  petty  thieving  on  the  part  of  their  children.  A  great  many 
stores  are  broken  into;  in  one  town,  in  the  evening,  children  loitered 
in  the  schoolyard,  which  was  said  to  be  used  for  immoral  purposes. 
Inspection  of  pool-rooms  showed  them  occupied  by  boys  from  nine 
years  of  age  and  up;  the  language  of  patrons  was  profane  and  some 
of  the  pool-rooms  had  gambling  stands.  Illegal  child  labor  was  found 
in  several  towns,  while  school  attendance  was  extremely  poor  and 
truancy  prevalent.  Commercialized  vice  was  found  in  many  cities 
and  in  a  number  of  cases  young  girls  were  involved.  ...  In  two 
towns  there  were  epidemics  of  venereal  diseases  in  the  schools.”  17 

18  W.  L.  Cook,  “  Murders  in  Massachusetts,  1871-1892,”  Amer. 
Stat.  Assoc.,  3:  366,  September,  1893. 

17  Illinois,  Department  of  Public  Welfare,  Report  1919-1920,  pp. 
295-296. 
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Vuillenmier  made  a  comparison  of  certain  traits  of  fifty 
prisoners  in  Anbnrn  prison.  New  York,  who  had  been  born, 
reared,  and  convicted  in  New  York  City,  with  fifty  who  had 
been  born,  reared,  and  convicted  in  the  rural  districts  of  the 
state.  The  most  striking  differences  found  were :  58  per  cent, 
of  the  city  criminals  had  been  previously  in  juvenile  institu¬ 
tions,  while  only  4  per  cent,  of  the  country  criminals  had 
been;  80  per  cent,  of  the  city  criminals  were  single,  and  50 
per  cent,  of  the  rural  criminals.  The  author  contends  that 
these  two  facts  are  related:  city  criminals  were  not  married 
in  as  large  numbers  because  they  had  spent  much  of  their 
early  life  in  institutions,  did  not  form  family  attachments  or 
appreciate  family  relationships  and  in  maturity  did  not  marry 
as  early  as  rural  criminals  or  did  not  marry  at  all.18  The  fre¬ 
quency  of  marriage  is  probably  affected  by  age,  for  the  average 
age  of  city  criminals  was  23.5  years,  of  country  criminals 
26.4  years. 

4.  Immigration. — One  of  the  questions  frequently  asked 
regarding  crime  is :  Do  immigrants  commit  more  crimes  than 
the  native-born?  In  order  to  secure  an  answer  to  the  ques¬ 
tion  it  is  necessary  to  use  the  very  inadequate  criterion  of  the 
numbers  of  native-born  and  foreign-born  arrested  or  convicted 
or  committed  to  penal  institutions.  Such  statistics  are  very 
misleading  unless  the  differences  in  ages,  urban-rural  distri¬ 
bution,  and  sex  are  taken  into  account  and  this  cannot  always 
be  done  satisfactorily. 

The  Census  Report  of  1910  on  prisoners  shows  that  for  the 
entire  United  States  the  number  of  foreign-born  white  per¬ 
sons  committed  to  institutions  as  prisoners  or  juvenile  delin¬ 
quents  was  exactly  twice  as  large  in  proportion  to  their  entire 
population  as  for  the  native-born  whites.19  This  is  very  mis¬ 
leading,  however,  if  taken  as  it  stands.  For,  in  the  first  place, 
almost- all  of  the  immigrants  are  adults;  in  1910  only  5.7  per 

18 J.  F.  Vuillenmier,  “A  Comparative  Study  of  New  York  City 
and  Country  Criminals,”  Jour.  Grim.  Law,  11:  528-550,  February, 
1921.  Most  of  the  information  was  secured  from  statements  of  prisoners 
and  the  accuracy  of  the  statistics  is  therefore  not  completely  certain. 

19  United  States,  Bureau  of  Census,  Prisoners  and  Juvenile  Delin¬ 
quents  in  the  United  States,  1910,  p.  108. 
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cent,  of  the  foreign-born  were  under  fifteen  years  of  age,  as 
contrasted  with  36.6  per  cent,  of  the  native-born  whites.  If 
the  adult  offenders  alone  are  compared  in  proportion  to  the 
population  in  each  group  fifteen  years  of  age  and  over,  the 
foreign-born  whites  had  only  1.3  times  (instead  of  2.0  times) 
as  many  commitments  as  native-born  whites.  In  the  second 
place,  almost  all  immigrants  settle  in  the  cities  and,  as  has 
been  shown,  cities  have  higher  rates  than  the  rural  districts 
for  arrests,  convictions,  and  commitments.  It  is  possible, 

Table  XII 


Comparison  of  Arrests,  Convictions,  or  Commitments  of  Native-born 
Whites  and  Foreign-born  Whites  in  1920  in  Specified  Cities 
and  States:  Numbers,  Rates,  and  Ratios 


City  or  State  and  Record 

Native  Born  Whites 

Foreign  Born  Whites 

Ratio 

A  -r-B 

Number 

Rate  A* 

Number 

Rate  B* 

Chicago:  charges . 

60,603 

567 

23,500 

302 

1.88 

Chicago:  convictions. . .  . 

17,554 

164 

7,695 

98.8 

1.66 

Washington:  charges..  .  . 

26,822 

1156 

2,636 

952 

1.21 

Boston:  arrests . 

37,899 

1197 

20,918 

904 

1.32 

Newark:  police  prisoners 

7,742 

473 

4,438 

393 

1.20 

New  York:  commitments 
M  assachusetts :  commit- 

46,146 

98.6 

24,785 

92.5 

1.06 

ments . 

2,919 

17.0 

1,458 

13.9 

1.23 

*  Per  10,000  population  fifteen  years  of  age  and  over  of  same 
nativity  and  place. 


therefore,  that  the  immigrants  have  higher  rates  because  they 
live  in  cities  rather  than  because  they  are  immigrants.  It  is 
not  possible  to  determine  from  the  Census  Report  of  1910  the 
urban-rural  distribution  of  the  two  groups,  but  several  inves¬ 
tigations  of  particular  localities  justify  the  conclusion  that 
the  foreign-born  in  cities  have  lower  rates  than  the  native- 
born  for  arrests,  convictions,  and  commitments.  The  Immigra¬ 
tion  Commission  of  1910  came  to  that  conclusion  from  a  study 
of  the  statistics  of  several  cities,  and  Edith  Abbott  proved  it 
for  Chicago  in  1913.  Table  XII  shows  for  selected  cities  and 
for  all  parts  of  the  states  of  New  York  and  Massachusetts  that 
in  proportion  to  the  population  fifteen  years  of  age  and  over 
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the  foreign-born  whites  have  lower  rates  than  the  native- 
born  whites. 

It  is  evident  that  the  native-born  generally  have  higher 
rates,  varying  from  almost  the  same  to  almost  twice  as  high 
as  the  foreign-born. 

It  is  sometimes  asserted  that  even  if  the  immigrants  do  not 
commit  more  crimes  they  commit  more  serious  crimes.  But 
this  seems  to  be  incorrect.  The  Census  report  of  1910  shows 
that  for  the  crimes  of  felonious  homicide,  burglary,  robbery, 
larceny,  fraud,  forgery,  and  rape  the  native-born  had  1.12 
times  as  many  commitments  to  penal  and  reformatory  insti¬ 
tutions  per  100,000  of  each  group  fifteen  years  of  age  and 
over.  Laughlin  reports  that  the  rates  of  commitment  to  state 
and  federal  penal  and  reformatory  institutions  was  almost 
identical  for  these  two  groups  in  1922,  but  he  failed  to  take 
account  of  the  differences  in  age  distribution.20  When  the  two 
groups  are  compared  for  identical  urban  districts,  the  foreign- 
born  generally  have  lower  rates  than  the  native-born,  for  fel¬ 
onies  as  well  as  misdemeanors.  The  adult  native-born  whites 

■  - - .  _  *) 

in  Chicago  in  1920  had  1.09  times  as  many’ arrests  for  fel¬ 
onies  and  2.2  times  as  many  arrests  for  misdemeanors  as  the 
adult  foreign-born  whites.21  -  y  \  ,M  r 

There  is  abundant  evidence  that  certain  nationalities  have 
a  large  excess  for  particular  offenses.  Laughlin  reports  .that 
if  100  is  taken  as  the  rate  of  coaimitmeat  to  state  and  federal 
penal  institutions  for  all  groups,  the  persons  born  in  the 
Balkan  States  would  have  a  rate  of  294,  those  from  southern 
and  eastern  Europe  141,  those  from  northwestern  Europe 
38. 22  According  to  the  Census  report  of  1910  the  Mexicans 
easily  stood  first  among  all  immigrants  in  the  rate  of  commit- 

20  H.  H.  Laughlin,  Analysis  of  Americans  Melting  Pot.  Hearings 
before  the  Committee  on  Immigration  and  Naturalization,  House  of 
Representatives,  67th  Congress,  3d  Session,  November  21,  1922, 
Serial  7-G,  p.  790.  In  general  this  study  is  quite  misleading  in  its 
conclusions  because  of  the  failure  to  take  account  of  differences  in 
composition  and  distribution. 

21  Arrests  of  those  21  years  of  age  and  over  in  proportion  to  the 
population  21  years  of  age  and  over. 

22  Laughlin,  op.  cit.,  pp.  790-792  and  chart  3,  p.  740. 
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ment  to  all  penal  and  reformatory  institutions  (including 
jails  and  workhouses)  and  also  stood  first  in  most  of  the  very 
serious  crimes.  The  Irish  stood  second  and  the  Scotch  third, 
but  these  two  groups  had  a  much  lower  proportion  of  commit¬ 
ments  for  serious  offenses,  and  much  higher  for  drunkenness 
and  disorderly  conduct.  The  Italians  stood  twelfth  in  the  list 
of  seventeen  nationalities,  but  they  were  second  in  the  propor¬ 
tion  of  homicides  and  assaults.  The  tendency  of  Italian  immi¬ 
grants  to  commit  crimes  of  violence  may  be  illustrated  from 
the  statistics  of  Massachusetts;  in  1920  out  of  21  persons 
committed  to  the  state  prison  for  murder  and  manslaughter, 
13  (62  per  cent.)  were  Italian  immigrants,  though  Italian 
immigrants  constituted  only  3  per  cent,  of  the  population  of 
the  state.  The  following  is  the  list  of  names  of  persons  found 
guilty  or  declared  insane  on  charges  of  murder  or  man¬ 
slaughter  in  Massachusetts  in  1920,  and  it  shows  clearly  the 
prevalence  of  Italians.23 


John  Arzenti 

Joseph  E.  Bamforth  (alias) 
Wojciech  Birusz  (alias) 
Guiseppe  Bonanno 
.Guiseppe  Botta 
Generb  Buoniconti 
Maria  Cammercta 
Nicholas  Caruso 
Pasquale  Catrambone 
Angelo  DiCassio  (alias) 
Gaetano  DiDomenico  (alias) 
Nicola  Dispensa 
Francisco  Feci  (alias) 


Henry  A.  Frazier 
John  Graco 
Imbrian  Hassan 
Antonio  Ingemi 
Mary  Levesque 
Euplio  Nuzzo 
Frank  W.  Potter 
Joseph  Sammarco 
Henry  Seipel 
Manuel  Smith 
Antonio  Teregno 
Anna  Tomaszkewicz 
Jennie  G.  Zimmerman 


The  list  is  not  unusual ;  it  can  be  duplicated  in  very  much 
the  same  proportions  in  almost  any  year  in  the  last  generation. 

The  “  second  generation  ”  of  immigrants  generally  come 
into  contact  with  the  courts  as  delinquents  more  frequently 
than  the  first  generation.  The  Census  report  of  1910  which 
shows  the  opposite  can  be  disregarded  because  of  the  lack  of 

23  Massachusetts,  Report  of  Attorney-General,  1920,  pp.  viii-xviii. 
It  is  recognized  that  nationality  cannot  be  determined  accurately  by 
names;  little  dependence  can  be  placed  on  such  a  list  as  proof;  it  is 
presented  here  merely  as  an  illustration. 
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homogeneity  in  the  groups  compared.  Laughlin’s  study  of 
prisoners  in  1921-1922  resulted  in  the  criminality  rates  as 
follows:  native  white,  both  parents  native-born,  81.84;  native- 
born,  both  parents  foreign-born,  91.14;  native-born,  one  par¬ 
ent  native-born  and  one  foreign-born,  115. 58. 24  In  1920  in 
Massachusetts  per  100,000  population  fifteen  years  of  age 
and  over  the  following  numbers  were  committed  to  penal  or 
reformatory  institutions  for  adults :  120  native-born  of  native 
parents,  226  native-born  of  foreign  or  mixed  parents,  and  143 
foreign-born.25  This  is  in  general  the  rating  of  the  three 
groups,  native-born  whites  of  native  parents  have  the  smallest 
number  of  commitments,  foreign-born  whites  rank  second,  and 
native-born  of  foreign  or  mixed  parents  (the  second  genera¬ 
tion)  rank  highest. 

The  second  generation  appears  to  approach  the  native- 
born  of  native  parentage  in  regard  to  the  kinds  of  crimes  com¬ 
mitted.  In  1910  the  Immigration  Commission  stated  its 
findings  on  this  point  as  follows : 

“  The  movement  of  the  second  generation  crime  is  away  from  the 
crimes  peculiar  to  immigrants  and  toward  those  of  the  American  of 
native  parentage.  Sometimes  this  movement  has  carried  second  gen¬ 
eration  criminality  even  beyond  that  of  the  native-born  of  native 
parentage.”  28 

This  may  be  illustrated  by  the  following  comparison  of  the 
Irish  immigrants  of  the  first  and  second  generations  and  the 
native  whites  of  native  parentage  with  reference  to  a  few 
crimes  of  which  they  were  convicted  in  the  New  York  Court 
of  General  Sessions  in  1908-1909, 27  as  given  in  Table  XIII. 

The  tendency  is  very  distinct,  though  it  is  not  found  for 
all  crimes  and  all  nationalities.  The  same  tendency  appears, 
also,  in  a  comparison  of  the  first  and  second  generations  of 

24  Laughlin,  op.  cit.,  p.  790. 

25  Compiled  from  report  of  Department  of  Corrections,  of  Massa¬ 
chusetts,  1920. 

^United  States,  “Immigration  Commission,”  1910,  vol.  36,  Immi¬ 
gration  and  Crime,  p.  14;  see,  also,  pp.  14—16  and  67—86. 

27  Ibid.,  p.  14. 
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Table  XIII 

Rate  of  Conviction  of  Specified  Croups 


Offense 

Irish 

Native  White 
of  Native 

Immigrants 

2nd 

Generation 

Parentage 

Homicide . 

2.3 

1.0 

0.5 

Rape . 

0.0 

0.3 

0.7 

Gaming . 

1.2 

2.7 

3.6 

Italian  immigrants  with  reference  to  crimes  of  personal  vio¬ 
lence  in  Massachusetts,  as  shown  in  Table  XIV.28 

This  seems  to  show  quite  clearly  that  the  tendency  to  com¬ 
mit  crimes  of  personal  violence  which  is  seen  so  clearly  in  the 

Table  XIV 


Frequency  of  Commitments  to  State  Prison  and  State  Reformatory 
of  Massachusetts  for  Murder,  Manslaughter,  and  Assault,  in  Speci¬ 
fied  Groups,  1915-1922,  per  100,000  in  Each  Group  in  1915 


Nativity  and  Parentage 

Number  Committed  for 
Specified  Offenses 

Born  in  Italy . 

192 

Native  born,  one  or  both  parents  born  in  Italy .  . 

24 

Native  born  of  native  parentage . 

24 

Native  born,  one  or  both  parents  born  in  any 

foreign  country . . 

22 

Italian  immigrants  is  a  matter  of  tradition,  which  is  not 
passed  on  to  the  second  generation. 

5.  The  Negro. — The  statistics  regarding  crimes  of  negroes 
are  perhaps  more  unreliable  than  those  of  immigrants.  The 
likelihood  that  negroes  will  be  arrested  is  greater  for  certain 
offenses,  perhaps  less  for  other  offenses  than  that  whites  will 
be  arrested.  The  probability  of  arrest  is  affected  largely  by 

28  Computed  from  reports  of  Massachusetts  Department  of  Cor¬ 
rection,  1914-1922;  population  was  secured  from  tlfe  Massachusetts 
State  Census  of  1915;  the  Census  report  of  1920  does  not  give  the 
necessary  information  for  that  year;  the  Italians  of  all  ages  are 
included,  and  native-born,  both  white  and  colored,  of  all  ages. 
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the  social  group  and  color  of  their  victims.  There  are  many 
assertions  that  more  offenses  of  negroes  are  overlooked  in  the 
South  than  in  the  North;  and  that  in  the  South  they  are  less 
apt  to  be  arrested  for  crime  than  the  whites  are.  But  there 
is  no  certainty  of  this.  The  Chicago  Commission  on  Race 
Riots  in  1922  made  considerable  effort  to  determine  the  com¬ 
parative  criminality  of  negroes  and  whites  in  Chicago,  but 
abandoned  the  effort  on  the  ground  that  there  were  no  reliable 
statistics  available. 

Practically  all  statistics  and  all  records  show  that  the 
rates  of  arrest,  conviction,  and  commitment  in  all  sections  of 
the  United  States  are  very  much  higher  for  negroes  than  for 
whites.  The  number  committed  to  institutions  in  the  United 
States  in  1910  was  2^4  times  as  high  for  negroes  as  for  whites 
in  proportion  to  population;  it  was  5.6  times  as  high  in  the 
North,  but  this  is  explained  in  part  by  the  larger  proportion 
of  negroes  in  cities  in  the  North.  The  highest  ratios,  how¬ 
ever,  are  found  in  the  northern  states  which  have  very  few 
negroes,  such  as  Wisconsin,  Minnesota,  Iowa,  and  the  Dako¬ 
tas  ;  and  next  in  the  border  states,  such  as  Missouri,  Indiana, 
Ohio,  Kentucky,  and  Kansas. 

The  frequency  with  which  negroes  have  been  arrested  and 
convicted  has  varied  widely  in  different  periods.  It  is  by  no 
means  true,  as  frequently  asserted,  that  the  negroes  in  the 
South  during  the  period  of  slavery  committed  few  crimes. 
It  is  probable  that  the  negroes  committed  more  crimes  in  some 
of  the  northern  cities  before  the  Civil  War  than  they  have 
since.29  More  recently,  judging  from  the  records  of  a  few 
states  and  cities,  as  illustrated  in  Table  XV,  the  rates  of 
arrest  and  commitment  to  institutions  have  decreased  in 
comparison  with  similar  rates  for  whites.  This  table  shows 
that  in  proportion  to  the  population  in  each  group  six  times 
as  many  negroes  as  whites  were  arrested  in  Chicago  in  the 
decade  of  the  nineties,  but  only  2.6  times  as  many  in  the  last 
decade.  This  does  not  by  itself  show  that  the  negroes  are 
arrested  less  frequently  than  in  earlier  decades,  but  only  that 
they  are  arrested  less  frequently  in  comparison  with  the  whites. 

29  W.  E.  B.  DuBois,  The  Philadelphia  Negro,  pp.  235-268. 
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Table  XV 

Ratio  of  Negroes  to  Whites  in  Rates  of  Arrest  and  Commitment  to 
Penal  Institutions  in  Specified  States  and  Cities, 
by  Decades,  1890-1919 


Decade 

Commitments  to 
State  Prison 
Maryland 

Arrests 

Charlestown 

Chicago 

1890-99 

2.29 

6.08 

1900-09 

1.8 

2.07 

4.31 

1910-19 

1.5 

1.46 

2.64 

During  the  period  of  negro  migrations  to  the  North  in  the 
last  decade  there  appears  to  have  been  a  very  great  increase  of 
crimes  by  negroes  in  many  of  the  northern  cities.30 

In  addition  a  very  much  larger  proportion  of  the  serious 
crimes  are  committed  by  negroes,  judging  by  numbers  com¬ 
mitted  to  institutions.  The  Census  Report  of  1910  on  Pris¬ 
oners  has  the  following  statement : 

“Negroes  .  .  .  constituted  a  little  more  than  one- fifth  (21.9 

per  cent.)  of  the  total  number  of  prisoners  and  juvenile  delinquents 
committed  in  the  year  1910  for  all  offenses.  They  represented  56  per 
cent,  of  the  total  number  committed  for  grave  homicide,  49  per  cent, 
of  the  total  for  lesser  homicide,  and  41.1  per  cent,  of  the  total  for 
assault.  They  contributed  33.6  per  cent.,  or  one-third,  of  the  commit¬ 
ments  for  prostitution  and  fornication,  and  almost  as  large  a  propor¬ 
tion  of  the  commitments  for  robbery,  burglary,  and  larceny,  and  for 
violating  liquor  laws.  On  the  other  hand,  they  comprised  only  about 
16  per  cent,  of  those  committed  for  drunkenness  and  disorderly  con¬ 
duct  and  for  vagrancy.”  81 

The  offenses  for  which  the  negroes  ranked  highest  in  the 
North  were  in  general  the  ones  for  which  they  ranked  highest 
in  the  South,  but  there  were  many  variations.  Thus,  18.7 
times  as  many  negroes  as  whites,  in  proportion  to  population, 
were  committed  in  the  North  for  grave  homicide,  while  in  the 

""^H.  H.  Donald,  “The  Negro  Migration  of  1916-1918,”  Jour. 
Negro  Hist.,  6:  461-462,  October,  1921;  A.  Epstein,  The  Negro  Migrant 
in  Pittsburgh,  pp.  47-48. 

31  United  States,  Bureau  of  Census,  Prisoners  and  Juvenile  Delin¬ 
quents  in  the  United  States,  1910,  p.  90. 
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South  the  negroes  were  only  6.8  times  as  many;  this  differ¬ 
ence  is  due,  however,  not  to  a  difference  in  the  frequency  with 
which  negroes  were  committed  for  homicide  in  the  two  sec¬ 
tions,  but  to  the  difference  in  the  frequency  with  which  whites 
were  committed. 

Negro  females  are  committed  to  institutions  6  times  as 
frequently  as  white  females,  in  proportion  to  population,  while 
negro  males  are  committed  only  2.1  times  as  frequently  as 
white  males.  These  proportions  vary  widely,  however,  in  dif¬ 
ferent  sections  and  for  different  offenses.  The  negro  female 
in  the  North  is  committed  for  assault  63.8  times  as  frequently 
as  the  white  female,  while  the  ratio  for  the  entire  United 
States  is  32.9  to  1. 

The  average  sentence  of  the  negro  is  longer  than  that  of 
the  white — 5.2  months  for  whites  and  17.4  months  for  negroes 
for  offenses  which  were  punished  by  imprisonment  without 
fine  and  by  definite  sentences.  There  was  less  difference  be¬ 
tween  the  races  in  this  respect  in  the  South  than  in  the  North. 
The  difference  in  the  rates  for  the  two  races  may  be  due  in 
part  to  racial  prejudice ;  but  it  is  certainly  affected  decidedly 
by  the  fact  that  the  negroes  are  convicted  of  the  more  serious 
offenses  in  larger  numbers;  drunkenness  and  disorderly  con¬ 
duct  were  the  causes  of  commitment  of  38.6  per  cent,  of  the 
negroes,  but  of  57.3  per  cent,  of  the  whites.  The  average 
length  of  sentence  of  negroes  is  affected  also  by  the  fact  that 
the  majority  of  negroes  live  in  the  South,  where  the  sentences 
are  longer  than  in  the  North  for  both  negroes  and  whites. 

Negroes  appear  to  be  recidivists  more  frequently  than 
whites.  Miss  Fernald  found  that  69.4  per  cent,  of  the  negroes 
and  55.1  per  cent,  of  the  whites  were  recidivists,  and  that  the 
average  number  of  previous  convictions  of  negroes  was  2.49, 
of  whites  1.52. 32 

The  negro  leaders  have  frequently  called  the  attention  of 
the  public  to  the  greater  frequency  of  crimes  by  negroes,  but 
they  insist  that  it  is  unfair  to  criticize  the  negro  race  for  the 
crimes  of  which  a  part  of  the  race  is  responsible.  They  point 
to  such  facts  as  the  following :  only  one  of  the  200  graduates 


32  Fernald,  op.  cit.,  p.  183. 
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from  the  Salem,  N.C.,  high  school  has  a  criminal  court  rec¬ 
ord;  not  one  of  the  800  graduates  of  Atlanta  University  or  of 
the  130  graduates  of  Water’s  Normal  Institute  has  been 
arrested  or  convicted  of  crime ;  only  one  of  about  3500  gradu¬ 
ates  from  Fiske  University  is  in  prison.  And  in  Mound 
Bayou,  Mississippi,  a  town  entirely  negro,  there  has  been 
almost  no  crime  of  a  serious  kind  in  twenty  years.33  During 
the  26  months  ended  March  1,  1923,  in  this  town  of  800 
people  there  were  only  20  arrests  for  minor  offenses  and  9 
arrests  for  major  offenses,  with  five  other  offenses  handled  by 
the  grand  jury  of  the  county.34  This  argument  is  most  clearly 
valid.  A  general  comparison  of  the  negroes  and  whites  is  a 
comparison  not  only  of  races,  but  also  of  different  economic 
and  cultural  groups.  If  a  valid  comparison  is  to  be  made,  it 
would  be  necessary  to  compare  negroes  of  a  specified  economic 
status  with  whites  of  the  same  economic  status ;  or  negroes  of 
a  certain  educational  and  cultural  status  with  whites  of  the 
same  status.  There  is  nothing  in  the  previous  discussion  of  the 
frequency  of  crimes  of  negroes  that  proves  any  racial,  as  con¬ 
trasted  with  cultural,  difference  between  whites  and  negroes. 

6.  Mental  Defects. — Herman  Adler,  the  state  criminol¬ 
ogist  of  Illinois,  gave  the  army  tests  to  1650  inmates  of  the 
state  prison  of  Illinois  and  found  no  significant  differences  in 
mentality  between  the  inmates  of  the  prison  and  the  men  in 
the  draft  army.  In  fact,  while  25  per  cent,  of  the  men  in  the 
draft  army  were  in  the  inferior  group,  only  16  per  cent,  of  the 
inmates  of  the  prison  were  in  the  inferior  group.35  He  found, 
however,  that  by  the  same  tests  the  white  prisoners  in  the 
Cleveland  workhouse  had  a  slightly  lower  mentality  than  the 
white  men  in  the  draft  army,  and  that  the  negroes  in  the 
workhouse  had  a  much  lower  mentality  than  the  negroes  in 
the  draft  army.36  The  psychologist  for  the  state  institutions 
of  New  Jersey  reported  in  1919  that,  judged  by  the  army  tests 

33  B.  T.  Washington,  The  Story  of  the  Negro,  vol.  2,  pp.  371  ff. 

34  Letter  from  the  Mayor  of  Mound  Bayou,  dated  February  26, 
1923. 

35  Survey,  45:  147-148,  October  30,  1920. 

38  “  Cleveland  Survey  of  Criminal  Justice,”  Part  V,  Medical  Sci¬ 
ence  and  Criminal  Justice,  H.  M.  Adler,  pp.  55-57. 
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given  to  839  inmates  of  the  state  prison,  compared  with  the 
results  from  the  draft  army  from  New  Jersey,  there  was  little 
difference  between  prisoners  and  those  not  detained  in  prison. 

“  When  allowance  is  made  for  selective  influences  on  the  basis  of 
nationality  and  color,  the  mental  constitution  of  the  prison  as  a 
whole  corresponds  very  closely  to  the  average  intelligence  of  adult 
males  of  the  State  as  a  whole.”  37 

Army  tests  were  given  in  1921  to  the  inmates  of  the  city 
jail  and  workhouse  of  St.  Louis  by  a  man  who  had  a  few  years 
previously  been  insisting  that  an  extremely  large  proportion 
of  criminals  were  feeble-minded;  he  found  that  thei  percent¬ 
age  in  the  inferior  group  in  each  institution,  for  both  negroes 
and  whites,  was  less  than  in  the  draft  army  from  Missouri.38 
Murchison,  also,  found  that,  judged  by  the  army  tests,  the 
median  intelligence  of  3328  criminals  was  about  the  same  as 
for  the  draft  army.39 

These  results  from  the  use  of  the  army  tests  are  somewhat 
in  accordance  with  the  more  careful  studies  in  which  other 
tests  have  been  used.  Wallin,  for  instance,  found  that  the 
mental  condition  was  most  frequently  normal,  but  backward, 
in  the  delinquents  among  the  school  children  of  St.  Louis 
examined  by  him  from  1914  to  191 7.40  Only  3.3  per  cent,  of 
the  children  assigned  for  individual  instruction  had  records  of 
delinquency,  and  these  had  a  higher  average  mentality  than 
the  non-delinquents  assigned  to  individual  instruction.  Healy 
found  9.7  per  cent,  of  1000  delinquents  studied  by  him  were 
definitely  feeble-minded,  but  all  of  the  delinquents  he  studied 
were  recidivists  and  in  addition  were  referred  to  him  by  the 
juvenile  court  judge  because  of  the  difficulty  of  reaching  a 
decision  regarding  them.41 

From  these  studies  it  may  be  concluded  with  some  cer- 

_ ^ - - - - - - 

37  New  Jersey,  State  Prison,  Report  1919,  p.  59. 

38  St.  Louis,  Director  of  Public  Welfare.  Report  of  Mental 
Hygiene  Survey  of  Delinquency  and  Dependency  Problems,  1922,  p.  16. 

39  C.  Murchison,  “  Criminals  and  College  Students,”  School  and 
Society,  12:  25,  July  3,  1920. 

40  J.  E.  W.  Wallin,  “  Feeblemindedness  and  Delinquency,”  Mental 
Hygiene,  1:  588,  October,  1917. 

41  Healy,  op.  cit.,  p.  139. 
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tainty  that  the  larger  proportions  of  criminals  judged  to  be 
feeble-minded  in  the  earlier  studies  can  be  accounted  for  by 
the  inadequate  development  of  mental  tests  and  inefficiency 
in  application  of  the  tests,  or  by  the  fact  that  those  tested 
were  a  highly  selected  group  of  criminals. 

Goring  reported  a  very  high  degree  of  correlation  between 
mental  defect  and  criminality.  His  conclusion  was  not  based 
on  mental  tests,  but  on  estimates  of  the  intelligence  of  crim¬ 
inals  by  those  “  well  acquainted  ”  with  them.  He  concluded 
that  lack  of  intelligence  is  the  chief  cause  of  crime.  Rosanoff 
has  shown,  however,  that  even  if  one  accepts  Goring’s  esti¬ 
mates  as  accurate,  the  figures  would  justify  a  conclusion  dia¬ 
metrically  opposed  to  that  reached  by  Goring;  that  is,  his 
mathematical  method  does  not  permit  proof  of  his  hypothesis. 

“  Very  probably  lack  of  intelligence  is  of  less  importance  than 
all  sother  factors  combined,  and  probably  of  less  importance  than  one 
or  more  other  factors,  taken  singly.”  42 

Miss  Fernald  used  statistical  methods  somewhat  similar  to 
those  of  Goring,  but  employed  mental  tests  instead  of  esti¬ 
mates,  and  found  mental  defects  much  less  important  than 
Goring  had.43 

Goring  in  England  and  Murchison  in  the  United  States 
have  reported  a  significant  correlation  between  feebleminded¬ 
ness  and  the  types  of  crimes  committed,  the  more  brutal  crimes 
being  committed  by  those  of  lower  intelligence.  Murchison 
argues  that  feeblemindedness  does  not  have  much  influence 
in  determining  whether  a  person  is  or  is  not  a  criminal,  but 
if  he  is  a  criminal  it  determines  what  kind  of  criminal  he  is.44 
On  the  other  hand  Doll  found  no  correlation  between  feeble¬ 
mindedness  and  type  of  crimes  among  the  inmates  of  the  New 
Jersey  State  Prison,45  and  Miss  Fernald  concluded  that 

42  C.  Rosanoff,  “  Is  Lack  of  Intelligence  the  Chief  Cause  of  Delin¬ 
quency?  ”  Psych.  Rev.,  27 :  147-157,  March,  1920. 

43  Fernald,  op.  eit.,  p.  529. 

44  C.  Murchison,  “Criminals  and  College  Students,”  School  and 
Society,  12:  27,  July  3,  1920. 

45  New  Jersey,  State  Prison,  Report  1920,  pp.  110-111. 
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“  low  intelligence  has  more  weight  in  swinging  the  balance  so  that 
the  woman  will  appear  within  the  delinquent  group  than  in  determin¬ 
ing  what  type  of  delinquent  she  will  be  or  how  serious  an  offender.”  46 

Though  Goring  found  a  slight  but  significant  relationship 
between  recidivism  and  mental  defect,  Miss  Fernald  found 
none.47  She  found  no  significant  difference  between  the  men¬ 
tality  of  felons  and  of  misdemeanants.48  Adler  found  in 
Illinois  that  the  recidivists  were  more  intelligent  than  the 
first  offenders. 

In  general,  therefore,  there  is  little  to  justify  a  conclusion 
that  criminals  differ  appreciably  from  non-criminals  in  men¬ 
tality.  But  even  if  a  criminal  is  found  to  be  feeble-minded, 
that  is  not  in  itself  an  explanation  of  his  crime.  A  much 
larger  proportion  of  males  commits  crimes,  but  when  a  crim¬ 
inal  is  found  to  be  a  male  that  is  not  an  explanation  of  his 
crime.  Neither  is  a  finding  of  feeblemindedness  an  explana¬ 
tion.  Nevertheless  we  find  some  authors  assuming  this. 
Goddard,  for*  instance,  speaking  of  feeblemindedness,  says : 

“  Such  a  diagnosis  is  as  a  rule  easily  made  and  when  made  fully 
explains  any  delinquency  of  which  the  child  has  been  guilty.”  49 

7.  Other  Traits. — There  is  practically  no  reliable  statis¬ 
tical  information  regarding  the  other  traits  of  criminals. 
There  is  no  evidence  regarding  the  comparative  frequency  of 
psychopathic  traits  in  criminals  and  non-criminals,  education/ 
marital  conditions,  wealth,  or  the  less  obvious  or  less  easily 
measured  traits,  such  as  self-respect,  vitality,  persistence. 
Though  the  Census  report  of  1910  gives  statistics  regarding 
the  marital  condition  of  criminals,  it  cannot  be  accepted  as 
valuable  because  this  is  a  thing  that  can  be  so  easily  concealed. 
The  same  is  true  of  occupations.  There  is  very  good  reason 
to  suspect  that  the  people  of  lower  economic  position  in  gen¬ 
eral  are  much  more  apt  to  be  arrested  or  convicted,  when 
equally  guilty  with  the  rich.  This  is  doubtless  true  even  in  the 

46  Fernald,  op.  cit.,  pp.  527-528. 

47  Ibid.,  p.  463. 

48  Ibid.,  p.  463. 

40  H.  H.  Goddard,  Juvenile  Delinquency,  p.  22.  Italics  ours. 
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juvenile  court,  though  perhaps  for  a  different  reason  than  in 
the  adult  court. 

“  Young  people  of  well-to-do  families  can  commit  offenses  and 
then  receive  protection  to  the  extent  that  they  are  not  subjected  to 
arrest  or  court  procedure  in  anything  like  the  way  that  delinquents 
from  families  less  well-off  are.  To  a  very  considerable  extent  it  seems 
clear  that  money  and  influence  win  the  privilege  of  staying  out  even 
of  the  juvenile  court.  And  this  not  by  virtue  of  any  of  the  unfairness 
of  the  adult  courts.”  60 

8.  Conclusion, — There  is  very  little  in  this  survey  that 
shows  a  distinct  type  of  people  who  commit  crime.  So  far  as 
there  is  any  evident  type  it  is  the  young-adult  man  living  in 
the  city;  perhaps  the  negro  should  be  included  in  this  type, 
but  it  is  by  no  means  certain  that  the  greater  criminality  is  a 
racial  rather  than  a  cultural  or  economic  trait.  There  seems 
to  be  little  difference  between  criminals  and  non-criminals 
with  reference  to  mentality  or  nationality. 

Miss  Fernald  has  summarized  her  study  of  women 
delinquents  in  New  York  to  the  same  effect:  that  there  was 
found  no  distinct  type  of  criminal  woman,  or  that  there 
were  only  slight  differences  between  the  criminal  and  the 
non-criminal  woman. 

“  Whether  or  not  they  become  delinquent  will  depend,  not  so 
much  upon  the  appearance  of  a  single  decisive  factor,  as  upon  the 
massing  of  factors  in  such  a  way  as  to  disturb  a  more  or  less  unstable 
initial  adjustment.  That  certain  factors,  notably  poor  economic  con¬ 
ditions,  variously  operative,  and  inferior  intelligence,  are  particularly 
likely  so  to  disturb  the  balance  is  the  main  point  which  we  should 
urge  in  emphasizing  these  conditions.” ftl 

(For  Suggested  Readings,  see  pp.  182-185.) 

50  Judge  Baker  Foundation,  Case  Studies,  Series  1,  Nos.  2-3, 
p.  25a. 

61  Fernald,  op.  cit.,  p.  528. 
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!•  General  Principle. — The  general  principle  involved  in 
an  explanation  of  crime  is  that  crime  is  always  the  joint  prod¬ 
uct  of  an  individual  and  a  social  factor,  or,  as  Thomas 
expresses  it,  of  an  attitude  and  a  value.  Individuals  who  are 
feeble-minded  or  psychopathic  lead  law-abiding  lives,  others 
of  the  same  kind  are  criminals.  Individuals  in  a  certain  eco¬ 
nomic  or  social  situation  pursue  criminal  careers  and  others 
in  the  same  situation  are  law-abiding. 

This  proposition  may  be  illustrated  by  the  following  case. 

Gregory,  a  Greek  boy  fifteen  years  of  age,  commits  a  series  of 
delinquencies  during  a  period  of  three  years,  while  his  older  brother 
commits  none,  as  far  as  known.  Gregory  is  an  aggressive,  ambitious 
lad,  quite  sociable  and  of  good  intelligence;  the  brother  is  dull  and 
plodding,  not  especially  affectionate  and  not  so  bright.  Both  boys  go 
with  others  to  the  factories,  alleys  and  other  places  to  collect  wood, 
as  is  the  custom  in  the  neighborhood.  Gregory,  not  wishing  to  be 
outdone  by  the  others  or  to  be  called  “  yellow/’  follows  them  in  taking 
other  things  than  wood.  The  brother  methodically  follows  the  pre¬ 
cepts,  collects  his  wood  and  goes  home.1 

In  this  case  the  socially  desirable  traits — aggressiveness, 
ambition,  sociability,  and  intellectual  brightness — are  related 
to  the  delinquency.  But  they  are  not  in  themselves  an  explana¬ 
tion  of  the  delinquency,  for  not  all  boys  who  have  such  traits 
become  delinquent.  But  in  that  particular  social  situation, 
with  the  values  involved,  stealing  is  the  necessary  result.  The 
social  situation,  as  well  as  the  traits,  must  be  considered.  It 
is  true,  of  course,  that  some  aggressive,  sociable,  and  ambitious 
boys,  in  the  same  external  conditions  would  not  steal.  But 
Gregory  wishes  to  retain  his  status  in  the  boys’  group  and  not 
be  called  “  yellow.”  These  other  boys  might  care  more  to 

1  Abstracted  from  Judge  Baker  Foundation,  Case  Studies,  Series 
1,  No.  1. 
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retain  the  good  opinion  of  parents  or  others ;  or  perhaps  they 
have  developed  an  appreciation  of  the  abstract  right  of  private 
ownership  of  property. 

Miss  Bingham  makes  the  following  summary  of  an  inves¬ 
tigation  of  500  sex  delinquents : 

“  From  the  cumulative  evidence  of  our  analysis,  we  are  per¬ 
suaded  that  heredity,  circumstances  of  development,  and  of  environ¬ 
ment,  physical  and  mental  condition  when  abnormal,  act  as  causative 
factors  in  sexual  delinquency  by  reducing  the  power  of  individual 
resistance,  by  favoring  the  formation  of  faulty  habits  and  low  per¬ 
sonal  standards,  and  by  failing  to  promote  the  establishment  of 
steady  inhibitions,  but  we  are  convinced  that  important  as  these  are, 
they  must  be  regarded  as  contributing  rather  than  as  actual  causes 
of  sexual  misconduct  in  view  of  the  low  proportion  of  other  delin¬ 
quents  in  the  same  families,  children  born  and  reared  under  similar 
conditions,  and  often  endowed  with  the  same  grade  of  mentality,  who 
might  reasonably  be  expected  to  show  corresponding  behavior  if  the 
determinants  of  conduct  were  not  largely  dependent  upon  individual 

make-up . A  comparatively  trivial  occurrence  which  might 

pass  unnoticed  at  one  time  may  at  another,  when  a  girl,  is  tired  or 
depressed,  arouse  anger  or  a  spirit  of  recklessness  which  will  carry 
her  over  the  point  of  resistance.  Invariably,  however,  the  fundamental 
factor  in  behavior  is  not  intellectual  calibre  or  environmental  condi¬ 
tions,  but  the  peculiar  personality,  which  is  played  upon  by  emotional 
appeals  plus  concomitant  circumstances.”  2 

2.  Heredity. — Since  the  discussion  of  the  causes  of  crime 
has  centred  largely  around  the  controversy  of  heredity  versus 
environment  it  is  necessary  to  consider  these  two  concepts  in 
more  detail,  though  the  controversy  has  long  been  considered 
a  fruitless  one. 

Lombroso  and  his  followers  considered  that  the  typical 
criminal  is  a  born  criminal,  but  they  did  not  attempt  to 
explain  this  in  terms  of  heredity  in  a  detailed  way;  they 
merely  referred  to  it  as  an  atavism.  Others  have  made  exten¬ 
sive  use  of  family  trees  as  a  method  of  proving  the  inheritance 
of  criminality.  It  is  pointed  out,  for  instance,  that  out  of 
about  1200  descendants  of  the  Jukes  family  studied  by 
Dugdale,  140  were  criminals,  of  whom  7  were  convicted  of 

2  Anne  T.  Bingham,  “  Determinants  of  Sex  Delinquency  in  Ado¬ 
lescent  Girls,  Based  on  an  Intensive  Study  of  500  Cases,”  Jour.  Grim. 
Law,  13:  560,  February,  1923. 
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murder,  60  of  theft,  and  50  of  prostitution.3  The  Kallikak 
family  had  among  its  members  3  convicted  of  felonies,  24  of 
confirmed  alcoholism,  and  33  of  sexual  immorality  (mostly 
prostitution)  out  of  480  descendants  from  an  illegitimate 
mating  of  a  Revolutionary  soldier  and  a  feeble-minded  woman, 
while  there  were  no  known  criminals  among  the  offspring  of 
the  same  soldier  and  a  normal  wife.  In  the  Zero  family,  with 
about  800  descendants  in  six  generations,  7  were  convicted  of 
murder,  76  of  other  serious  offenses,  and  181  of  prostitution. 

From  the  point  of  view  of  logic,  this  method  is  very  unsat¬ 
isfactory.  Every  child  in  these  families  was  subjected  to  the 
influence  of  environment  as  well  as  of  heredity,  and  the  envi¬ 
ronment  in  almost  every  case  was  bad  during  the  early  form¬ 
ative  period  of  life.  Even  the  children  adopted  in  other  homes 
were  almost  without  exception  removed  from  their  parental 
homes  so  late  in  childhood  that  the  effects  of  parental  training 
and  other  home  conditions  were  already  very  important.  The 
appearance  of  a  trait  in  successive  generations  does  not  prove 
that  it  is  inherited.  There  is  the  same  logic  in  asserting  that 
eating  with  a  fork  is  inherited  because  it  appears  in  succes¬ 
sive  generations  as  in  asserting  that  criminality  is  inherited 
because  it  appears  in  successive  generations. 

Others  have  tried  to  prove  that  criminality  not  only 
appears  in  successive  generations,  but  also  that  it  appears  in 
accordance  with  the  Mendelian  ratios  and  therefore  must  be 
inherited.  The  investigations  of  Goring,  Estabrook,  and  others 
have  shown  no  close  approximation  to  the  Mendelian  ratios,, 
but  Carl  Rath,  in  a  study  of  family  histories  of  98  inmates 
of  a  penal  institution  at  Siegburg,  Germany,  found,  according 
to  his  report,  that  the  offspring  were  criminal  in  a  ratio  which 
is  fairly  close  to  the  Mendelian  ratio.4  Aside  from  the  fact 
that  the  number  of  cases  studied  by  Rath  is  very  small,  is  the 
further  difficulty  that  since  criminalism  is  assumed  to  be  a 

3  Estabrook  found  that  criminality  was  decreasing  in  the  Jukes 
family;  11  per  cent,  of  the  members  of  the  family  were  criminals 
when  studied  by  Dugdale,  6  per  cent,  when  studied  by  Estabrook. 
A.  H.  Estabrook,  The  Jukes  in  1915. 

4  Carl  Rath,  Ueber  die  Vererbung  von  Dispositionen  zum  Ver- 
brechen. 
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recessive  trait,  the  only  way  the  trait  (duplex,  simplex,  nulli- 
plex)  of  an  ancestor  who  does  not  have  a  criminal  record  can 
be  determined  is  by  assumption  from  the  criminal  record  of 
the  offspring.  Therefore  he  and  others  like  him  use  the  crim¬ 
inalism  of  the  offspring  to  determine  the  nature  of  the  parent 
and  then  use  the  nature  of  the  parent  to  explain  the  crim¬ 
inalism  of  the  offspring.  This  is  a  necessary  difficulty,  appar¬ 
ently,  in  dealing  with  human  beings  whose  breeding  and  life 
conditions  cannot  be  controlled  for  a  sufficient  length  of  time 
to  determine  whether  a  strain  is  “  pure,”  as  can  be  done  in 
experiments  with  plants  and  the  lower  animals. 

Goring  attempted  to  prove  by  elaborate  correlations  that 
the  criminal  diathesis  or  criminalistic  tendency  is  inherited 
and  that  environmental  conditions  are  of  slight  importance. 
He  found  that  criminality,  measured  by  imprisonment,  of 
fathers  and  sons  was  correlated  by  a  coefficient  of  +.60,  which 
is  very  nearly  the  same  as  the  coefficient  for  stature,  span, 
length  of  forearm,  eye  color,  diathesis  of  tuberculosis,  insane 
diathesis,  and  hereditary  deafness;  and  that  brothers  had  a 
coefficient  of  correlation  for  criminality  of  +.45,  which  is 
approximately  the  same  as  for  physical  traits.5  But  Goring .... 
realized  that  such  correlations  might  be  the  result  o+either 
heredity  or  environment  or  both,  and  he  attempted  to  elim¬ 
inate  the  factor  of  environment,  on  the  hypothesis  that  if  the 
influence  of  environmental  factors  is  found  to  be  very  low, 
heredity  will,  by  elimination,  be  the  explanation.  In  order  to 
do  this  he  divided  environmental  factors  into  contagion  and 
force  of  circumstances,  and  his  argument  regarding  them  is  as 
follows:  (a)  The  resemblance  of  fathers  and  sons  regarding 
criminality  is  not  due  to  contagion,  first,  because  the  coeffi¬ 
cient  of  correlation  is  no  higher  in  crimes  such  as  stealing,  in 
which  fathers  would  be  examples  for  their  sons,  than  for  sex 
crimes  which  fathers  would  attempt  ordinarily  to  conceal  from 
their  sons  and  in  which  therefore  they  would  not  be  examples ; 
second,  because  children  taken  away  from  the  influence  of 
parents  at  an  early  age,  by  imprisonment,  become  confirmed 
criminals  to  a  greater  extent  than  those  taken  at  a  later  age. 


5  Goring,  op.  tit.,  p.  369. 
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(b)  This  resemblance  is  not  due  to  the  force  of  circumstances, 
such  as  poverty,  standard  of  living,  or  ignorance,  because, 
after  the  influence  of  defective  intelligence  is  eliminated  by 
the  use  of  partial  correlations,  there  is  found  to  be  an  almost 
negligible  correlation  between  criminality  and  these  factors 
included  under  the  head  of  force  of  circumstances. 

These  arguments  and  methods  that  Goring  used  are  open 
to  criticism  at  a  great  many  points,  but,  without  multiplying 
criticisms,  the  following  essential  defects  are  found  in  his 
argument:  (a)  His  raw  materials  are  in  most  cases  the  state¬ 
ments  of  the  convicts,  without  verification,  and  are  thus 
untrustworthy  for  statistical  purposes,  (b)  He  attempts  to 
determine  the  importance  of  the  residual  element,  heredity, 
by  eliminating  the  factor  of  environment ;  in  order  to  do  this 
accurately  it  would  be  necessary  to  measure  completely  the 
influence  of  environment,  (c)  He  considers  only  eight  environ¬ 
mental  factors  and  it  is  possible  that  the 'coefficient  of  corre¬ 
lation  between  criminality  and  each  of  these  might  be  very  low 
even  though  environment  as  a  whole  was  extremely  important, 
(d)  He  restricts  parental  contagion  entirely  to  the  teaching  of 
a  technique  of  a  particular  crime,  such  as  stealing.  As  a 
matter  of  fact  it  is  not  so  much  the  transmission  of  a  definite 
technique  of  crime  that  is  important  as  the  transmission  or 
contagion  of  a  general  attitude  toward  law  and  social  author¬ 
ity.  Again  and  again  cases  occur  in  which  the  sex  delinquency 
of  the  parents  tends  to  produce  stealing  in  the  offspring,  (e) 
The  removal  of  the  child  from  the  home  to  prison  at  an  early 
age  does  not  remove  the  child  from  a  criminalistic  to  a  non- 
criminalistic  environment,  as  Goring  assumes,  (f )  He  assumes 
that  mental  ability,  as  judged  by  acquaintances,  is  not  at  all 
affected  by  environment;  consequently  his  method  results  in 
finding  inherited  mental  ability  to  be  much  more  important 
than  it  is  in  fact.6  And  since  he  is  using  the  method  of  elim¬ 
ination,  the  more  he  over-rates  heredity  in  this  way,  the  more 
he  under-rates  the  force  of  circumstances,  or  environment. 

0  C.  Burt,  Mental  and  Scholastic  Tests.  Burt  concludes  that 
ability,  as  judged  by  mental  and  scholastic  tests,  is  at  least  to  the 
extent  of  50  per  cent,  due  to  experiences  or  environment. 
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(g)  He  restricts  his  study  to  male  convicts,  but  mentions  the 
fact  that,  measured  by  his  standard,  the  ratio  of  sisters  to 
brothers  in  respect  to  criminality  is  6  to  102.  If  criminal 
diathesis  is  inherited  to  the  same  extent  that  physical  traits, 
such  as  the  color  of  the  eyes,  are  inherited,  it  must  affect 
females  to  the  same  extent  as  males,  unless  it  is  sex  linked. 
But  since,  according  to  Goring,  the  diathesis  consists  entirely 
in  physical  and  mental  inferiority,  there  is  little  reason  for 
believing  that  it  is  sex  linked.  On  the  basis  of  these  defects 
in  his  argument  there  is  good  reason  for  doubting  Goring’s 
whole  conclusion  that  a  criminal  diathesis  is  inherited  in  the 
same  way  and  to  the  same  extent  that  physical  traits  are 
inherited.  But  this  would  not  justify  a  conclusion  that  heredity 
“  has  nothing  to  do  with  ”  crime. 

When  one  speaks  of  the  inheritance  of  criminality,  just 
what  does  he  consider  is  inherited  ?  Is  it  criminality,  as  such  ? 
Or  is  it  some  particular  defect  that  expresses  itself  in  the 
form  of  crime  ?  Healy  and  Spaulding  have  proved  quite  con¬ 
clusively  that  criminality  is  not  inherited  as  such.  From  a 
study  of  668  cases  they  concluded : 

“  Altogether  there  seems  to  be  no  proof  whatever  from  our  exten¬ 
sive  materials  that  there  is  such  a  thing  as  criminalistic  inheritance, 
apart  from  some  otherwise  significant  physical  or  mental  trait,  which, 
in  the  offender  and  his  forbears,  forms  the  basis  of  delinquency.”  7 

Goring,  as  explained  previously,  maintained  that  the  inher¬ 
ited  element  is  not  criminality,  as  such,  but  defective  intelli¬ 
gence,  but  he  does  not  explain  just  why  this  results  in  crime. 
Karl  Pearson,  in  the  introduction  to  Goring’s  study,  asserted 
that  the  inherited  element  in  criminality  is  “  defectiveness  of 
the  social  instinct,”  but  he  does  not  attempt  to  identify  the 
“  social  instinct  ”  or  give  any  proof  that  this  is  the  inherited 
element  in  crime.  Davenport  refers  to  “  hereditary  criminal 
instincts  ”  but  all  the  cases  he  presents  show  an  inheritance 
of  feeblemindedness,  chorea,  migraine,  or  epilepsy.8 

The  concept  of  heredity  is  very  vague  and  seems  to  require 

7  Healy,  op.  cit.,  p.  154. 

8  C.  B.  Davenport,  Heredity  in  Relation  to  Eugenics ,  pp.  85  ff. 
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an  assumption  of  a  “  normal  environment  ” 9  and  that  assump¬ 
tion  cannot  safely  be  made  regarding  social  traits.  But  it 
appears  probable  that  human  beings  have,  by  heredity,  some¬ 
thing  or  some  set  of  things  which  make  them  or  enable  them 
to  be  different  from  sunflowers  or  amcebas,  frogs  or  oysters. 
It  appears  that  we  have  many  specifically  predetermined  reac¬ 
tions,  such  as  sneezing  or  the  change  in  the  size  of  the  pupil 
of  the  eye  with  variations  in  the  intensity  of  light.  And  in 
addition  heredity  in  some  way  seems  to  affect  mental  ability, 
temperament,  and  affectivity,  though  there  is  no  evidence  that 
these  are  inherited  in  accordance  with  MendePs  law.  Mental 
ability  and  instincts  seem  to  be  related  to  the  central  nervous 
system,  though  not  uninfluenced  by  the  rest  of  the  organism ; 
temperament  and  affectivity  seem  to  be  rather  more  closely 
connected  with  other  parts  of  the  organism,  the  consensus 
of  opinion  at  present  turning  in  the  direction  of  the  endo¬ 
crine  system  for  an  explanation  of  the  differences  in  energy, 
limen  of  stimulation,  and  other  traits  included  under  the 
name  “  temperament.” 

But  there  is  no  reason  to  suppose  that  these  more  general 
traits  or  the  socially  significant  social  reactions  are  specifically 
predetermined.  They  are  inherited,  if  at  all,  as  vague  ten¬ 
dencies  that  may  be  directed  in  specific  ways  by  contacts  with 
others.  Cooley  explains  this  as  follows : 

“  Roughly  speaking  .  .  .  the  heredity  of  other  animals  is  a 

mechanism  like  that  of  a  hand-organ :  it  is  made  to  play  a  few  tunes ; 
you  can  play  those  tunes  at  once,  with  little  or  no  training;  and  you 
can  never  play  any  others.  The  heredity  of  man,  on  the  other  hand, 
is  a  mechanism  more  like  that  of  a  piano;  it  is  not  made  to  play 

9  Stockard  found  that  by  increasing  the  amount  of  magnesium 
chloride  in  the  water  in  which  the  eggs  of  fundulus  were  hatched  he 
could  produce  a  fish  with  a  single  median  eye.  C.  R.  Stockard,  “  The 
Development  of  Artificially  Produced  Cyclopean  Fish,”  Jour.  Exper. 
Zool.,  6:  285-337,  1909.  In  the  normal  sea-water  this  fish  always  has 
two  eyes,  and  this  two-eyed  system  would  be  described  as  inherited. 
But  it  is  inherited  only  as  long  as  the  environment  remains  “nor¬ 
mal,”  and  in  the  “  abnormal  ”  environment,  with  an  added  amount  of 
magnesium  chloride,  the  one-eyed  system  is  “  inherited,”  the  germ- 
plasm  being  the  same  in  both  cases. 
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particular  tunes;  you  can  do  nothing  at  all  on  it  without  training; 
but  a  trained  player  can  draw  from  it  an  infinite  variety  of  music.”10 

Consequently  there  is  no  evidence  that  there  can  be  such  a 
thing  as  a  born  criminal.  No  one  has  such  an  heredity  that 
he  must  inevitably  be  a  criminal  regardless  of  the  situations 
in  which  he  is  placed  or  the  influences  that  play  upon  him. 
A  phlegmatic  temperament,  which  we  may  assume  is  inher¬ 
ited,  will  keep  a  person  from  being  a  criminal  in  one  environ¬ 
ment,  will  make  him  a  criminal  in  another  environment.  In 
one  environment  the  individual  with  an  average  intelligence 
tends  to  become  a  criminal,  while  in  another  environment  the 
individual  with  a  dull  intelligence  tends  to  become  a  criminal. 
This  statement  of  causation  makes  it  clear  that  both  the 
individual  trait  or  attitude  and  the  situation  must  be  included 
in  the  causation;  neither  one  works  alone  to  produce  crime. 
Every  person  is  a  “  potential  criminal,”  but  it  requires  con¬ 
tacts  and  direction  of  tendencies  to  make  either  a  criminal  or 
a  law-abiding  person. 

3.  The  Four  Wishes.— -In  spite  of  the  recent  enlighten¬ 
ing  conflict  on  the  problem  of  instincts  there  is  no  good  basis 
for  conclusion  regarding  the  nature  and  number  of  instincts. 
A  decision  can  be  reached  only  after  more  careful  and  thor¬ 
ough  observation  of  infants  and  children.  Watson  made  the 
beginning  of  such  investigation  and  found  only  three  groups 
of  fundamental  reactions — those  connected  with  fear,  rage, 
and  love  or  joy.  Thomas  has  shown  that  from  these,  together 
with  curiosity,  which  develops  later  in  life,  the  fundamental 
motives  in  human  behavior  are  developed.  He  has  grouped 
these  motives  as :  wish  for  new  experience,  wish  for  security, 
wish  for  response,  and  wish  for  recognition.* 11 

The  wish  for  new  experience  is  the  craving  for  excitement, 
fresh  stimulations,  adventure.  It  may  take  the  form  of  hunt¬ 
ing,  athletics,  gambling,  crime,  scientific  investigation,  explo- 

10  C.  H.  Cooley,  Human,  Nature  and  the  Social  Order,  Rev.  ed., 
p.  19. 

11  To  Dr.  W.  I.  Thomas  is  due  the  credit  not  only  for  this  grouping 
but  for  the  definitions  and  best  illustrations  of  these  wishes.  See, 
especially,  Thomas,  The  Unadjusted  Girl,  ch.  1. 
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ration.  The  wish  is  clearly  important  in  the  causation  of 
crime;  mnch  of  the  delinquency  of  children  is  not  readily 
distinguishable  from  their  ordinary  recreations.  Because  the 
division  of  labor  has  made  modern  work  uninteresting  and 
largely  mechanical  drudgery,  this  wish  finds  expression  very 
frequently  in  crime. 

The  wish  for  security  takes  the  original  form  of  avoiding 
danger  and  securing  the  means  of  subsistence.  It  may  take 
the  form  of  avarice,  systematic  labor,  conservatism.  Efforts  to 
retain  vested  interests  in  jobs,  trade,  land  or  other  property 
grow  out  of  this  wish.  James  B.  Reynolds  gives  the  life  his¬ 
tory  of  a  young  Lithuanian  immigrant  of  upright  character, 
whose  behavior  was  modified  by  the  necessity  of  satisfying 
this  wish  for  security  in  a  particular  way  that,  finally,  resulted 
in  murder. 

A  young  Lithuanian  secured  a  job  in  a  mine  by  means  of  the 
assistance  of  a  saloon-keeper,  after  he  had  failed  to  get  a  job  by  his 
own  efforts.  But  in  spite  of  this  obligation  he  did  not  prove  to  be  a 
good  customer  in  the  saloon,  for  he  did  not  care  much  for  drink.  The 
saloon-keeper  soon  warned  him  that  he  would  lose  his  job  in  the 
mine  unless  he  spent  more  of  his  wages  in  the  saloon.  So  he  drank 
more,  but  still  did  not  satisfy  the  saloon-keeper.  When  he  spent  all 
his  wages  in  the  saloon  one  Saturday  night  and  got  drunk  he  received 
the  hearty  commendations  of  the  saloon-keeper,  and  this  made  others 
in  the  community  think  more  of  him.  Before  long,  after  a  drunken 
debauch,  he  killed  a  fraudulent  and  grasping  doctor  who  had  prac¬ 
tically  robbed  him  of  all  his  money  while  pretending  to  cure  him 
of  rupture. 12 

The  wish  for  response  is  the  craving  for  the  intimate 
appreciation  of  individuals  and  is  seen  especially  in  the  vari¬ 
ous  kinds  of  love.  Some  of  the  sexual  offenses  are  clearly 
related  to  this  wish,  though  perhaps  this  is  not  so  large  a 
factor  as  is  generally  supposed. 

“  The  beginning  of  delinquency  in  girls  is  usually  an  impulse  to 
get  amusement,  adventure,  pretty  clothes,  favorable  notice,  distinc¬ 
tion,  freedom  in  the  larger  world  which  presents  so  many  allurements 
and  comparisons.  The  cases  which  I  have  examined  (about  three 

12  J.  B.  Beynolds,  “  The  Case  of  John  Sobiesky  against  the  People 
of  America,”  Atl.  Mon.,  132:  354-364,  September,  1923. 
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thousand)  show  that  sexual  passion  does  not  play  an  important  role, 
for  the  girls  have  usually  become  ‘  wild  ’  before  the  development  of 
sex  desire,  and  their  casual  sexual  relations  do  not  usually  awaken 
sexual  feeling.  Their  sex  is  used  as  a  condition  of  the  realization  of 
other  wishes.  It  is  their  capital.”  13 

The  wish  for  recognition  is  expressed  in  the  attempt  to 
secure  the  appreciation  of  the  general  public  or  of  one’s  own 
group,  or  to  secure  a  social  position  or  status.  It  may  take 
the  form  of  bravado,  showing-off,  humility,  accumulation  of 
wealth,  public  service.  To  secure  or  retain  a  social  status  is 
the  motive  in  many  crimes  as  well  as  in  many  discoveries,  art 
productions,  and  welfare  activities. 

Any  act  may  be  motivated  by  all  four  of  these  wishes.  The 
wishes  do  not  operate  separately.  The  person  in  whom  one 
wish  practically  crowds  the  others  out  is  regarded  as  dis¬ 
tinctly  abnormal — as  the  miser,  with  his  life  monopolized  by 
the  wish  for  security,  or  the  hobo,  with  his  life  monopolized 
by  the  wish  for  new  experience.  In  each  person,  however, 
there  is  at  a  particular  time  one  wish  that  is  dominant. 

These  wishes  do  not,  as  such,  produce  crime  any  more  than 
they  produce  a  law-abiding  life.  But  all  crimes,  as  all  other 
acts,  are  motivated  by  them.  Each  may  be  considered  as  a 
cause  of  crime  both  positively  and  negatively.  One  may  com¬ 
mit  a  crime  because  that  is  one  method  of  securing  recogni¬ 
tion  or  status,  or  he  may  commit  a  crime  because  he  has  no 
status  he  is  fearful  of  losing  by  his  crime.  One  may  commit 
a  crime  in  order  to  secure  the  appreciation  of  intimate  associ¬ 
ates,  or  because  he  has  no  law-abiding  associates  whose  good 
opinion  will  be  lost  by  the  commission  of  the  crime. 

4.  Personality. — Personality  is  a  social  product,  in  the 
sense  that  one  does  not  have  it  at  birth  but  acquires  it  in 
contact  with  others.  It  is  determined  by  the  arrangement  of 
these  wishes  with  reference  to  each  other  and  by  the  modes 
of  satisfaction  of  the  wishes.  These  are  affected,  to  be  sure, 
by  inherited  mentality  and  temperament,  but  the  general 
pattern  that  is  developed  is  the  result  primarily  of  the  inter¬ 
actions  that  occur  after  birth.  General  trends  are  determined 


13  W.  I.  Thomas,  The  Unadjusted  Girl,  p.  109. 
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by  relations  with  parents,  nurse-maids,  playmates,  strangers, 
and  others.  The  behavior  of  the  child  who  plays  from  infancy 
with  an  older  domineering  child  will  take  a  decidedly  different 
pattern  than  the  behavior  of  the  only  or  favorite  child  who  has 
no  whim  ungratified  and  who  plays  alone  most  of  the  time. 
The  child  who  comes  into  frequent  contact  with  strangers  can 
hardly  become  shy.  It  is  frequently  asserted  that  bashfulness 
is  almost  unknown  in  the  younger  generation  of  today,  espe¬ 
cially  in  the  cities.  A  child  may  succeed  in  infancy  in  some 
small  effort  which  may  be  instrumental  in  creating  a  general 
attitude  of  perseverance  in  the  face  of  difficulties. 

“  From  continued  success  through  many  years  an  attitude  of 
confidence  is  developed.  On  this  largely  morale  depends,  and  in  many 
cases  a  single  marked  success  goes  far  to  produce  it.  This  stimulus 
of  success  is  an  essential  condition  of  normal  development  and  mental 
health.  Continued  failure,  on  the  other  hand,  is  liable  to  develop  an 
unsocial  attitude,  the  shut-in  personality,  and  to  plant  the  seeds  of 
mental  disorder.”  14 

A  feeling  of  inferiority  produced  by  unfavorable  com¬ 
parison  with  others  tends  to  cause  the  individual  to  with¬ 
draw  into  himself  and  carry  on  his  activities  largely  in 
imagination,  in  day-dreaming.  An  attitude  of  rebellion  and 
negativism  may  be  produced  by  interactions  with  persons  in 
authority,  and  an  anti-social  grudge  developed  which  will  be 
retained  through  life. 

The  attempt  to  suppress  any  tendency  entirely  frequently 
produces  a  conflict  between  the  tendency  and  the  inhibition 
that  may  influence  personality  in  most  important  respects. 
Healy  has  made  a  distinct  contribution  in  his  analysis  of 
mental  conflicts  in  connection  with  delinquencies,  and  cites 
many  cases  of  delinquents  whose  difficulties  can  be  traced  to 
this  condition.  Some  of  the  most  difficult  cases  have  been 
quickly  modified  when  the  source  of  the  difficulty  was  dis¬ 
covered.  The  conflict  seems  to  appear  most  frequently  in  con¬ 
nection  with  sex  tendencies,  but  are  not  limited  to  them. 

Adolescent  instability  is  frequently  important  in  juvenile 

14  W.  H.  Burnham,  “  Success  and  Failure  as  Conditions  of  Mental 
Health,”  Natl.  Conf.  Social  Work,  1919,  pp.  612-618. 
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delinquency.  This  instability  is  more  evident  in  some  than  in 
others,  but  in  general  there  is  a  lack  of  stabilization  at  the  age 
of  the  break-up  of  childhood  habits  and  codes  'and  the  forma¬ 
tion  of  new  habits  and  codes. 

The  analysis  of  personality  in  terms  of  social  interaction 
has  just  started.  Burgess  has  made  the  most  significant  con¬ 
tribution  in  his  classification  of  the  factors  that  enter  into 
personality  as :  group  participation,  character,  personal  behav¬ 
ior  patterns,  social  type,  and  philosophy  of  life; 15  the  sum 
and  coordination  of  these  is  personality.  But  there  has  been 
very  little  investigation  of  crime  and  delinquency  from  the 
point  of  view  of  personality  as  thus  considered. 

5.  Psychopathic  Personality. — One  type  of  personality 
that  seems  to  be  closely  connected  with  criminality  and  not  to 
be  clearly  in  the  group  of  mental  abnormalities  is  the  psycho¬ 
pathic  personality.  Many  psychiatrists  at  the  present  time 
are  making  a  general  interpretation  of  criminality  in  terms 
of  psychopathic  personality.16  But  the  concept  has  not  been 
clearly  defined,  methods  of  diagnosis  have  not  been  standard¬ 
ized,  and  the  classification  of  types  of  psychopathic  person¬ 
alities  is  not  satisfactory.  Some  attention  should  certainly  be 
paid  to  Wallin’s  warning: 

“  The  inexorable  logic  of  facts  has  brought  a  sharper  limitation 
of  the  concept  of  the  feeble-minded  than  the  most  conservative  of  us 
conceived  possible  a  few  years  ago.  It  will  probably  only  be  possible 
through  a  similar  inescapable  logic  of  inexorable  facts  to  set  a 
reasonable  limitation  to  the  category  of  psychopathy,  which  has 
attained  sudden  popularity  as  a  result  of  the  limitation  of  the  feeble- 

15  E.  W.  Burgess,  “  The  Study  of  the  Delinquent  as  a  Person,” 
Amer.  Jour.  Sociol.,  28:  657-680,  May,  1923. 

1G  Treadway  reported  that  of  the  delinquent  women  examined  by 
him  35  per  cent,  were  of  the  “  egoistic  ”  type,  24.7  per  cent,  seclusive 
and  fatuous,  and  19.8  per  cent,  obtrusive,  a  total  of  79.5  of  these 
abnormal  personality  types,  all  of  which  might  be  called  psycho¬ 
pathic.  W.  L.  Treadway  and  others,  “  Psychiatric  Studies  of  Delin¬ 
quents,”  United  States  Public  Health  Reprint  No.  598,  1920,  pp.  81- 
97.  Adler  found  that  66  per  cent,  of  the  persons  examined  in  the 
Fort  Leavenworth  Disciplinary  Barracks  were  egocentric.  H.  M. 
Adler,  “  Disciplinary  Problems  of  the  Army,”  Natl.  Gonf.  Social 
Work,  1919,  p.  648. 
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minded  group.  Since  no  one  has  been  able  to  supply  a  scientifically 
adequate  pathognomy  of  a  nosological  entity  corresponding  to  a 
psychopath,  would  it  not  be  prudent  merely  to  refer  for  practical 
purposes  to  the  emotionally  unstable  or  ill-balanced  and  volitionally 
weak  delinquent  who  is  neither  feeble-minded  nor  insane,  as  a  £  defec¬ 
tive  delinquent  ’  without  making  any  assumptions  regarding  a  £  dis¬ 
eased  entity  ’  called  psychopathy,  which  may  prove  to  be  mythical?  ” 17 

Some  persons  have  used  criminality  as  a  test  of  psychop¬ 
athy,  and  then  used  the  psychopathy  as  the  explanation  of  the 
criminality.  Because  the  concept  is  so  vague  it  is  possible  for 
investigators  to  find  that  all  criminals  who  are  not  feeble¬ 
minded  or  insane  are  psychopathic  personalities,  and  even  that 
those  who  are  feeble-minded  and  insane  may  be  interpreted  as 
being  psychopathic  personalities,  in  addition. 

It  is  probable  that  a  rather  large  proportion  of  the  crim¬ 
inals  would  be  found  to  be  psychopathic  personalities  if  we 
had  a  clear-cut  definition  of  the  concept,  but  we  do  not  know 
what  proportion  of  the  psychopathic  personalities  are  crim¬ 
inals.  We  do  not  know,  either,  what  proportion  of  the  general 
population  is  psychopathic.  Dr.  Anderson  made  a  study  of 
4326  school  children  in  Cincinnati  and  found  only  2.6  per 
cent,  to  be  psychopathic,  as  contrasted  with  31.2  per  cent,  of 
the  juvenile  court  delinquents.18  But  the  number  of  juvenile 
court  cases  was  small  ana  undoubtedly  involved  some  selec¬ 
tion,  and  the  methods  were  not  the  same  in  the  juvenile  court 
and  the  public  school.  Consequently,  though  it  is  probable 
that  more  psychopathic  personalities  can  be  found  in  the  juve¬ 
nile  court  than  in  the  public  schools,  we  cannot  feel  confident 
of  the  proportions  found  in  this  particular  survey. 

But  while  positive  proof  cannot  be  furnished  at  present, 
there  is  good  reason  to  believe  that  the  psychopathic  person¬ 
alities,  and  especially  those  of  the  egocentric  type,  will  get 

17  J.  E.  W.  Wallin,  “  An  Investigation  of  Children  Assigned  to 
Special  Public  School  Classes/’  Jour.  Abnor.  Psych.,  17:  34,  April- 
June,  1922. 

18  ££  National  Committee  for  Mental  Hygiene,”  Report  of  the  Men¬ 
tal  Hygiene  Survey  of  Cincinnati,  1922,  pp.  15,  59. 
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into  difficulty  with  other  people  more  frequently  than  the 
average  individual. 

“  Too  great  a  discrepancy  between  what  one  imagines  one  is  or 
should  be  considered  to  be  and  what  the  world  actually  considers  one 
to  be  will  lead  to  a  condition  of  strain;  and  just  as  in  other  fields  of 
nature,  where  there  is  too  great  a  difference  in  the  height  or  potential 
between  two  participants  in  an  equilibrium,  the  equilibrium  will  be 
re-established  more  or  less  violently.  In  my  opinion,  these  strains 
and  stresses  are  among  the  most  important  factors  at  the  bottom 
of  delinquency.” 19 

Moreover,  it  is  quite  probable  that  the  psychopathic  per¬ 
sonality  is  merely  the  name  we  use  for  a  general  behavior 
pattern  which  is  the  result  of  social  interactions.  Dr. 
Anderson  reports  regarding  the  psychopathic  delinquents  in 
the  juvenile  court  of  Cincinnati : 

“  Two-thirds  of  the  psychopathic  children  were  living  under 
guardianship  conditions  that  produced  a  great  strain  upon  the  child 
.  .  .  Those  children  with  marked  egocentric  make-up  came  from 

families  where  they  were  the  only  children.”  20 

When  the  term  psychopathic  personality  is  considered  in 
this  sense  it  is  seen  to  he  merely  the  name  of  a  behavior 
pattern,  which  is  apt  to  include  criminality,  and  which  is  the 
product  of  previous  social  interactions.  It  is  allied  to,  but  not 
really  a  part  of,  the  mental  disorders  considered  next. 

6.  Mental  Disorders. — The  mental  disorders  may  in  gen¬ 
eral  be  divided  into:  (a)  mental  diseases  or  psychoses,  popu¬ 
larly  known  as  the  insanities,  (b)  intellectual  deficiency, 
popularly  known  as  feeblemindedness,  (c)  epilepsy,  and  per¬ 
haps  (d)  the  psychopathias.  Though  insanity  has  been  studied 
for  many  generations,  much  disagreement  still  prevails  regard¬ 
ing  definitions  of  these  disorders,  classifications,  causations, 
methods  of  diagnosis,  extent  in  the  general  population,  and 
extent  in  the  criminal  population.  But  it  seems  clear  that 
there  is  no  definite  entity  that  can  be  called  insanity.  Rather 

19  H.  M.  Adler,  ee  A  Behavioristic  Study  of  the  Delinquent,”  Amer¬ 
ican  Assoc,  for  Study  of  Feeblemindedness,  1922,  p.  54. 

20  “  National  Committee  for  Mental  Hygiene,”  Mental  Hygiene 
Survey  of  Cincinnati,  1922,  pp.  19-20. 
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there  is  a  long  series  of  disorders,  differing  from  each  other  as 
much  as  bronchitis  differs  from  tuberculosis.  Paresis  is  a 
well-established  disease  with  clear  symptoms,  but  dementia 
praecox  is  a  grab-bag  disease.  Even  epilepsy  is  probably  not 
one  disease ;  according  to  some  authorities  more  than  one  hun¬ 
dred  kinds  of  epilepsies  have  been  discovered. 

Some  claim  that  all  these  diseases  are  inherited  in  accord¬ 
ance  with  MendePs  law;  others  claim  that  those  of  exogenous 
origin,  such  as  alcoholic  insanity  or  paresis,  do  not  follow 
MendePs  law  but  that  all  the  others  do  ;  others  claim,  that 
almost  all  of  the  mental  disorders  are  psychogenic  in  origin 
and  are  similar  to  war  neuroses,  which  were  a  method  of 
escaping  from  the  intolerable  conditions  of  war ;  others  claim 
that  all  these  disorders  are  the  result  of  focal  infections  and 
that  if  they  are  inherited  it  is  not  directly  but  by  an  inheri¬ 
tance  of  a  susceptibility  to  focal  infections  and  a  suscepti¬ 
bility  of  the  nervous  system  to  the  poisons  from  the  focal 
infections;  others  claim  that  they  are  the  result  of  disorders 
in  the  endocrine  system ;  and  others  that  they  are  the  result  of 
race  poisons.  Myerson  sums  up  the  situation  in  this  way : 

“  The  insane  have  normal  descendants ;  normal  folks  have  insane 
descendants  in  a  perfectly  bewilderjffg  and  inexplicable  fashion.  When 
all  the  facts  are  gathered  in  an  impartial  manner  this  is  the  one 
phenomenon  that  stands  out.  It  is  likely,  in  my  opinion,  that  we  are 
dealing  with  a  disease  of  the  germ-plasm  and  injury  inflicted  upon  it, 
which  is  thereupon  transmitted  for  a  long  or  a  short  time  through 
one  or  more  generations  according  to  the  severity  of  the  injury.”  21 

And  Glueck  states : 

“  Experience  with  better  facilities  for  dealing  with  these  prob¬ 
lems  at  the  time  of  their  occurrence  fully  justifies  the  belief  that 
perhaps  we  have  overstressed  in  the  past  the  element  of  constitution¬ 
ality.  At  any  rate,  the  etiologic  problem  of  the  so-called  nervous 
child  partakes  of  most  of  the  characteristics  of  similar  problems  in 
psychopathology.  Specific  causation  is  the  exception  rather  than  the 
rule.  Ordinarily  all  kinds  of  issues  combine  to  bring  about  the 
result.”  22 

21  A.  Myerson,  “  Inheritance  of  Mental  Disease,”  Second  Internatl. 
Cong,  of  Eugenics,  1021,  vol.  1,  p.  225. 

22 B.  Glueck,  “The  Nervous  Child,”  Survey,  51;  188-189,  Novem¬ 
ber  15,  1923. 
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In  view  of  this  disagreement  it  is  to  be  expected  that  no 
definite  conclusion  can  be  drawn  regarding  the  comparative 
frequency  of  these  disorders  in  the  criminal  and  the  non- 
criminal  populations.  Healy  reports  that  he  found  32.5  per 
cent,  of  one  series  of  youthful  recidivists  and  25  per  cent,  of 
a  second  series  of  the  same  kind  to  be  mentally  disordered.23 
Glueck  reports  59  per  cent,  of  608  entrants  to  Sing  Sing 
Prison  in  New  York  State  to  be  mentally  disordered,24  and 
Hickson  states  that  “  delinquency  and  defectiveness  are  prac¬ 
tical^  synonymous.”  25  We  have  no  information  regarding  the 
proportion  of  the  general  population  that  is  mentally  dis¬ 
ordered.  It  was  found,  to  be  sure,  that  2.3  per  cent,  of  the 
drafted  men  were  rejected  because  of  mental  disorders  or 
deficiencies,  and  Rosanoff  found  1.37  per  cent,  of  the  general 
population  of  Nassau  County,  New  York,  to  be  mentally  dis¬ 
ordered,  but  the  methods  used  were  so  extremely  different  and 
the  concepts  so  poorly  defined  that  the  figures  cannot  be 
regarded  as  comparable  with  the  statistics  of  prisoners.  But 
there  is  not  a  close  correlation  between  the  proportions  of 
rejections  in  the  draft  army  for  mental  or  nervous  disorders 
and  the  number  of  commitments  to  penal  institutions,  by 
states.  For  instance,  mental  alienation  was  found  in  3.8  per 
cent,  of  the  drafted  men  from  Vermont,  which  was  the  highest 
rate  for  any  state,  the  rate  for  the  entire  United  States  being 
1.5. 26  But  Vermont  stood  thirty-second  among  the  states  in 
the  proportion  of  population  committed  to  penal  institutions 
in  1910. 

These  mental  disorders  tend  to  produce  crime  in  various 

23  W.  Healy  and  Augusta  F.  Bronner,  “  Youthful  Offenders,” 
Amer.  Jour.  Sociol.,  22:  47,  July,  1916.  It  is  to  be  expected  that 
fewer  individuals  with  mental  disorders  would  be  found  among  juve¬ 
nile  delinquents  than  among  adult  delinquents,  both  because  of  the 
late  development  of  some  of  the  disorders  and  the  greater  probability 
of  recidivism  of  those  with  the  mental  disorders. 

24  B.  Glueck,  “  A  Study  of  608  Admissions  to  Sing  Sing  Prison,” 
Mental  Hygiene,  2:  92,  January,  1918. 

25  Chicago,  Municipal  Court,  Report  1915-1917,  p.  269. 

26  United  States,  War  Department,  Surgeon  General,  Defects  in 
Drafted  Men,  1920,  pp.  174-176. 
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ways :  (a)  To  some  extent  crimes  are  the  result  of  definite 
delusions  or  hallucinations.  A  voice  repeating  some  command 
may  be  heard  by  the  person  for  a  long  time ;  he  finally  does  the 
thing  ordered  and  a  crime  results,  (b)  Some  of  them  are 
irritable,  especially  those  with  paranoid  tendencies,  or  with 
egocentric  personality.  Everything  is  referred  to  themselves ; 
slights  are  felt  that  are  not  intended.  The  result  is  that  they 
come  into  conflict  with  others,  become  antagonistic  to  author¬ 
ity  of  any  kind,  and  law-breaking  results.  In  an  extreme  form, 
for  instance,  one  of  this  type  may  become  irritated  by  the 
ticking  of  a  clock,  imagine  that  someone  has  placed  the  clock 
there  to  irritate  him  and  take  vengeance  by  murder  or  assault, 
(c)  These  individuals  may  have  difficulty  in  learning  the  codes 
or  standards  of  their  groups.  This  difficulty  may  be  either 
because  of  mental  deficiency,  emotional  instability,  or  the  ego¬ 
centric  point  of  view  which  makes  it  difficult  for  them  to  get 
along  with  others.  Their  inability  may  or  may  not  be  attended 
by  lack  of  opportunity  for  learning  the  patterns  or  codes,  but 
it  is  rather  more  than  less  frequently  the  case  that  they  are 
segregated  in  some  part  of  the  community,  especially  the  low- 
rent  sections,  where  they  do  not  have  the  most  consistent  and 
most  developed  standards.  (d)'The  industrial  efficiency  of 
these  individuals  may  be  reduced  and  because  of  inability  to 
compete  in  other  ways  for  the  means  of  subsistence  they  resort 
to  crime  as  a  means  of  securing  the  satisfactions  of  their 
desires.  This  inefficiency,  also,  may  be  the  result  of  mental 
deficiency,  emotional  instability,  or  egocentric  personality. 

Glueck  found  that  criminals  with  mental  disorders  are 
much  more  frequently  recidivists  than  are  other  criminals; 
63  per  cent,  of  the  mentally  diseased,  80.6  per  cent,  of  the 
intellectually  deficient,  and  86.8  per  cent,  of  the  psycho¬ 
pathic  persons  were  recidivists,  according  to  his  findings 
regarding  a  group  of  608  consecutive  entrants  to  Sing  Sing 
Prison,  which  group  had  a  general  rate  of  recidivism  of  66.8 
per  cent.27 

It  is  clear,  however,  that  there  are  many  persons  with  dis- 

27  B.  Glueck,  “A  Study  of  608  Admissions  to  Sing  Sing  Prison,’5 
Mental  Hygiene,  2:  94-123,  January,  1918. 
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orders  of  mentality  who  do  not  commit  crimes.  There  is  a 
long  list  of  distinguished  persons  who  were  mentally  dis¬ 
ordered  :  Dostoievsky,  Comte,  Rousseau,  Mozart,  Zola,  Cowper, 
Julius’*!?.  Mayer,  Balzac,  Schopenhauer,  Richard  Wagner, 
Julius  Caesar,  and  Napoleon,  and  there  must  be  a  great  many 
obscure  law-abiding  people  with  mental  disorders.  Moreover, 
the  behavior  and  standards  of  the  mentally  disordered  are  to 
a  very  great  extent  determined  by  prior  experiences  and  inter¬ 
actions.  That  is,  the  personality  of  the  ones  with  mental  dis¬ 
orders,  just  as  the  personality  of  others,  is  primarily  a  product 
of  their  interactions. 

Moreover,  it  must  be  remembered  that  crime  and  mental 
disease  are  two  coordinate  methods  of  escaping  from  situations 
that  are  undesirable.  It  is  quite  certain  that  they  are  both  the 
products  of  other  factors  in  many  cases.  Mental  disorder  is 
especially  apt  to  affect  the  individual  who  is  arbitrarily  iso¬ 
lated  and  shut  off  from  association  with  others.  The  shock  of 
the  crime  and  of  outlawry,  or  the  presence  of  intolerable  con¬ 
ditions  of  life  and  especially  of  differences  in  the  distribution 
of  wealth  are  apt  to  drive  persons  of  sound  mind  to  a  state  of 
mind  in  which  they  find  things  more  tolerable.  This  happens 
very  clearly  in  prison ;  persons  guilty  of  crime  develop  a  com¬ 
plete  amnesia  or  forgetfulness  of  the  circumstances  of  the 
crime,  and  this  means  a  definite  mental  disorder.28  Conse¬ 
quently  it  is  by  no  means  clear,  even  if  mental  disorders  are 
found  in  60  per  cent,  of  the  prisoners,  that  these  disorders  are 
the  causes  of  60  per  cent,  of  the  crimes. 

7.  Social  Disorganization. — In  pre-literate  and  peasant 
society  there  was  a  steady,  uniform,  harmonious,  and  consist¬ 
ent  set  of  influences.  China,  until  recently,  exemplified  this 
situation  perfectly.  The  family  had  the  culture  of  the  sur¬ 
rounding  community,  and  a  particular  community  had  the 
culture  of  the  surrounding  communities.  If  a  particular 
parent  failed,  his  failure  was  counteracted  by  the  wider  group. 
The  development  of  the  person  was  rather  easily  calculable 
for  the  reason  that  the  influences  were  so  uniform.  The  indi¬ 
vidual  could  hardly  fail  to  develop  according  to  the  standard, 

28  B.  Glueck,  Studies  in  Forensic  Psychiatry,  ch.  1. 
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for  there  was  no  other  way  for  him  to  develop.  The  materials 
out  of  which  personality  developed  were  all  prepared  in 
advance  and  could  be  organized  in  one  and  only  one  way.  In 
such  groups  the  feeble-minded  and  insane  have  little  trouble, 
but  obey  the  group  codes  as  do  the  normal  individuals. 

But  at  the  present  time  there  is  no  such  uniformity 
of  influences. 

“  It  is  not  easy  to  exaggerate  the  extent  to  which  we  now  pass 
from  one  kind  of  nurture  to  another  as  we  go  from  business  to  church, 
from  science  to  the  newspaper,  from  business  to  art,  from  companion¬ 
ship  to  politics,  from  home  to  school.  An  individual  is  now  subjected 
to  many  conflicting  schemes  of  education.  Hence  habits  are  divided 
against  one  another,  personality  is  disrupted,  the  scheme  of  conduct 
is  confused  and  disintegrated.”  29 

The  family  has  an  almost  impossible  task  in  the  rearing  of 
children,  for  the  reason  that  the  outside  influences  are  so 
different  from  those  in  the  family.  A  child  in  chance  associa¬ 
tion  with  another  child  comes  in  contact  with  a  different 
religion,  a  different  code  of  morals,  a  different  behavior  pat¬ 
tern  in  general.  Even  at  the  age  of  two  or  three  years  the 
child  is  put  in  contact  through  the  “  funny  ”  pages  of  the 
newspapers  with  a  great  variety  of  patterns  and  codes.  Travel 
gives  other  patterns.  The  result  is  that  a  slight  difference  in 
mentality,  ability  of  other  kinds,  temperament,  or  behavior 
may  meet  with  approval,  be  stamped  in  and  come  to  be  the 
basis  of  behavior.  The  family,  not  supported  by  the  surround¬ 
ing  community,  must  have  expert  skill  to  train  children,  and 
few  (really  no)  parents  have  expert  skill. 

In  the  absence  of  such  consistency  it  is  surprising  that  more 
maladjustments  do  not  occur.  But  whether  success  or  failure 
results  from  the  training,  the  result  is  largely  incalculable. 

“  We  shall  find  overwhelming  evidence  that  the  natural  ten- 
dencies  of  an  individual,  unless  controlled  and  organized  by  social 
education,  inevitably  lead  to  a  behavior  which  must  be  judged  as 
abnormal  from  the  social  standpoint.”  30 

29  John  Dewey,  Human  Nature  and  Conduct ,  p.  130. 

30  Thomas  and  Znaniecki,  op.  cit.,  vol.  5,  p.  167. 
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“  There  is,  in  fact,  a  certain  practical  trpth  in  the  idea  of  the 
‘  natural  depravity  ’  of  human  nature.  That  is  to  say,  the  higher  life 
of  the  human  mind  is  cooperative,  is  reached  and  sustained  only 
through  the  higher  sort  of  social  organization;  and,  in  the  absence  of 
this,  human  nature,  thrown  back  upon  crude  impulse,  falls  into 
sensualism  and  disorder.”  31 

One  aspect  of  this  social  disorganization  is  isolation  and 
segregation.  It  is  quite  clear  that  immigrants  are  isolated 
from  the  native-born,  the  negroes  from  the  whites,  and  the 
feeble-minded  from  the  intelligent.  This  isolation  is  not  neces¬ 
sarily  a  physical  separation ;  a  social  distance  may  be  quite  as 
effective  as  a  physical  distance  in  keeping  them  from  intimate 
contacts  with  each  other.  When  the  isolation  is  physical  it  is 
known  as  segregation.  And  various  other  groups  are,  in  this 
sense,  segregated  and  also  isolated,  and  especially  the  lower 
economic  classes.  But  there  is,  in  addition,  a  less  apparent 
but  no  less  important  isolation  even  within  the  smaller  groups. 
Parents  are  isolated  from  children;  life  is  so  organized  that 
parents  do  not  have  opportunities  or  time  to  play  with  their 
children.  There  is  so  much  polished  furniture  and  bric-a-brac 
around  the  modern  home  that  the  child  must  be  cautioned 
continuously,  “  Do  not  put  your  hands  on  that,”  “  Do  not 
scratch  that.”  The  child  quickly  finds  freedom  in  association 
with  other  playmates,  who  are  not  continually  enjoining  him 
against  activities  of  interest.  It  is  surprising  to  many  a 
parent  to  find  that  a  child,  even  at  the  age  of  three,  is  influ¬ 
enced  more  decidedly  by  a  child  of  about  the  same  age  than  by 
himself.  The  parent  has  become  isolated  from  the  child  by 
interest  in  other  activities,  by  punishment,  by  injunctions,  and 
the  prestige  of  the  parent  suffers  accordingly.  Very  much  the 
same  thing  is  true  of  the  schools,  because  of  the  formal  and 
-mechanical  methods  of  education. 

Mobility  is  another  thing  that  influences  this  disorganiza¬ 
tion.  One  leaves  his  own  group  with  its  codes  and  traditions 
and  in  another  group,  with  a  different  set  of  traditions  and 
without  the  support  of  his  original  group,  he  may  quickly  lose 
the  traditions  he  carried  with  him.  And  the  population  in 


31  C.  H.  Cooley,  Social  Process,  p.  176. 
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many  places  is  changing  so  rapidly  that  it  is  difficult  to  build 
up  in  the  newcomers  an  appreciation  of  the  older  traditions. 

“  We  are  dependent  for  moral  health  upon  intimate  association 
with  a  group  of  some  sort,  usually  consisting  of  our  family,  neigh¬ 
bors,  and  other  friends.  It  is  the  interchange  of  ideas  and  feelings 
with  this  group  and  a  constant  sense  of  its  opinions  that  makes 
standards  of  right  and  wrong  seem  real  to  us.  We  may  not  wholly 
adopt  its  judgments,  or  that  of  any  member  of  it,  but  the  social  inter¬ 
play  is  necessary  to  keep  the  higher  processes  of  the  mind  in  action 
at  all.  Now  it  is  the  general  effect  of  social  displacement  to  tear  us 
away,  more  or  less  completely,  from  such  groups.  When  we  move  to 
town,  or  go  to  another  country,  or  get  into  a  different  social  class, 
or  adopt  ideas  that  alienate  us  from  our  former  associates,  it  is  not 
at  all  certain  that  we  shall  form  new  relations  equally  intimate  and 
cogent  with  the  old.  A  common  result,  therefore,  is  a  partial  moral 
isolation  and  atrophy  of  moral  sense.  If  the  causes  of  change  are  at 
all  general  we  may  have  great  populations  made  up  largely  of  such 
displaced  units,  a  kind  of  ‘  anarchy  of  spirits  ’  among  whom  there  is 
no  ethos  or  settled  system  of  moral  life  at  all,  only  a  confused  out¬ 
break  of  impulses,  better  or  worse.”  32 

The  neighborhood,  town  or  country  in  which  there  is  this 
rapid  change  of  inhabitants  cannot  develop  its  own  traditions. 
In  Columbus,  Ohio,  a  significant  correlation  (-{-  .39)  was 
found  between  mobility  of  population  and  juvenile  delin¬ 
quency  by  wards.33  Young  found  in  Chicago  that  the  average 
period  during  which  the  families  of  30  delinquents  had  lived 
in  their  present  residences  was  2.3  years,  while  the  period  of 
residence  of  30  non-delinquents  of  the  same  economic  status 
and  living  in  the  same  part  of  the  city  was  5.25  years.34 

Immigration  presents  the  same  problem.  For  the  immi¬ 
grants  there  is  a  confusion  of  standards,  the  weakening  of  old 
standards,  and  an  inadequate  development  of  new  standards. 
When  the  immigrants  come  to  this  country  they  lose  their 
status.  Language,  dress,  and  customs  which  gave  them  assur¬ 
ance  in  their  home  lands  of  being  members  of  a  coherent  group 

32  C.  H.  Cooley,  Social  Process,  pp.  180-181. 

33  It.  D.  McKenzie,  “  The  Neighborhood:  a  Study  of  Local  Life  in 
the  City  of  Columbus,  Ohio,”  Amer.  Jour.  Sociol.,  28:  166,  Septem¬ 
ber,  1921. 

34  Roy  D.  Young,  “  Delinquency  among  Boys  and  Their  Use  of 
Uncontrolled  Time,”  1920,  Manuscript,  Northwestern  University. 
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are  here  met  with  contempt  and  scorn.35  Sometimes  they  are 
entirely  ignorant  of  the  law  or  have  entirely  different  ethical 
standards,  but  in  general  their  difficulties  are  not  so  much  due 
to  this  as  to  misapprehension  of  what  they  see  and  hear.  They 
have  a  feeling  of  being  lost ;  they  are  frequently  exploited  and 
treated  brutally  by  police,  native-born,  and  other  immigrants. 
They  are  isolated  from  what  is  regarded  as  real  American 
culture.  It  is  not  surprising  that  they  give  way  to  their 
“  natural  impulses  ”  and  commit  crimes.  Their  offspring  have 
a  still  more  difficult  position.  Because  of  the  segregation  of 
the  immigrants  and  the  double  standard  for  the  child,  one 
coming  from  the  home  and  the  other  from  the  schools  and 
other  institutions  in  the  larger  community,  the  child  develops 
a  contempt  for  the  family.  This  family  friction  may  be  an 
important  factor  in  producing  delinquency.  It  is  significant 
that  the  highest  criminality  rate  found  by  Laughlin  for  any 
nativity  group  was  for  the  native-born  with  one  parent  native- 
born  and  the  other  foreign-born.36 

Immigration  affects  the  native-born,  also.  The  population 
of  the  area  of  immigration  is  not  homogeneous  but  is  a  mix¬ 
ture  of  various  nationalities,  with  many  cultures,  standards, 
and  modes  of  behavior.  In  contrast  with  European  cities  the 
American  city  has  a  most  difficult  task  of  control.  While  the 
principal  European  cities  have  from  one  per  cent,  to  six  per 
cent,  of  their  populations  foreign-born,  the  principal  cities  in 
the  United  States  have  from  thirty  to  forty  per  cent,  foreign- 
born.  In  1920  only  36  per  cent,  of  the  population  of  the  cities 
of  100,000  or  more  was  native-born  white  of  wdiite  parent¬ 
age,  and  the  proportion  in  some  cities  was  very  much  less 

35  K.  E.  Park  and  H.  A.  Miller,  Old  World  Traits  Transplanted, 
pp.  47-48. 

36  Laughlin,  op.  cit.,  p.  790.  It  is  inexplicable,  except  in  terms  of 
prejudice,  that  Laughlin  in  summarizing  his  findings  explained  the 
fact  cited  as  follows :  “  As  in  the  case  of  many  other  qualities  which 
may  be  carried  in  the  blood  or  germ  plasm  and  which  at  the  same 
time  may  not  show  in  the  personality  of  the  carrier  or  potential 
parent,  the  children  of  immigrants  do  not  make  so  favorable  a  record, 
in  reference  to  crime  and  delinquency,  as  do  the  immigrants  them¬ 
selves.” 
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than  this.  While  there  is  no  evidence  that  the  foreign-born 
commit  more  crimes  than-the  native-born,  there  is  consider¬ 
able  probability  that  the  native-born  commit  more  crimes  than 
they  would  commit  if  the  immigrants  were  not  in  the  vicinity. 

But  this  is  only  one  side  of  the  picture.  The  social  dis¬ 
organization  also  gives  an  opportunity  for  inventions  and 
progress.  The  multiplicity  of  patterns  produces  variation, 
stimulation,  reflection,  and  development.  Social  disorganiza¬ 
tion  is  a  condition  of  progress  as  well  as  of  delinquency.  Social 
disorganization  leads  to  or  may  lead  to  social  reorganization. 

(For  Suggested  Headings,  see  pp.  182-185.) 
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1.  The  Home. — Two  questions  are  raised  persistently 
regarding  the  influence  of  the  home  in  the  production  of 
delinquency.  One  is  quantitative :  How  important  is  the  home 
as  a  factor  in  delinquency  ?  The  other  is  qualitative :  What 
types  of  homes  produce  delinquency,  or  in  what  ways  do  homes 
produce  delinquency  ? 

Four  methods  have  been  used  in  the  effort  to  measure 
the  importance  of  the  home,  (a)  Whittier  State  School  in 
California  has  devised  and  used  a  score-card  for  measuring  the 
goodness  of  a  home.  The  following  items  are  included : 

1.  Necessities:  income,  food,  clothing,  furnishings,  comforts. 

2.  Neatness:  interior  sanitation,  interior  arrangement,  exterior 
arrangement,  use  of  equipment. 

3.  Size:  accommodation,  arrangement,  convenience,  number  of 
residents,  exterior. 

4.  Parental  conditions:  intelligence,  harmony,  reason  for  separa¬ 
tion,  presence  at  home,  adjustments  due  to  absence  of  one  or  both 
parents. 

5.  Parental  supervision:  interest  in  children,  methods  of  disci¬ 
pline,  equality  of  treatment,  parental  example,  extension  of  super¬ 
vision  beyond  the  home. 

Each  of  these  five  items  has  a  maximum  grade  of  five,  and 
twenty-five  is  a  perfect  score  for  a  home.  The  field  worker  has 
a  standard  score-card  with  a  number  of  samples  of  each  grade, 
as  a  means  of  control.  This  method  has  been  used  in  studying 
the  homes  of  162  delinquents  sent  to  this  school,  and  the 
homes  of  50  non-delinquents;  the  median  score  of  the  delin¬ 
quents  was  14,  of  the  non-delinquents  22 ;  the  range  of  scores 
of  homes  of  delinquents  was  5  to  25,  of  non-delinquents  4  to 
25.1  This  shows  that  the  homes  of  delinquents  are  consider- 

1  J.  H.  Williams,  “  The  Whittier  Scale  for  Grading  Home  Condi¬ 
tions,”  Jour.  Delinq.,  1:  273-286,  November,  1916,  J.  H.  Williams, 
The  Intelligence  of  the  Delinquent  Boy ,  pp.  167-173. 
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ably  less  satisfactory  than  the  homes  of  non-delinquents ;  hut 
there  is  considerable  overlapping  and  some  of  the  homes  of 
delinquents  are  much  better  than  some  of  the  homes  of  non¬ 
delinquents.  The  number  of  cases  is  too  small  to  justify  con¬ 
clusions,2  and  the  score-card  is  of  interest  primarily  from  the 
standpoint  of  method.  The  method  is  unsatisfactory  because 
it  is  based  on  the  assumption  that  a  home  good  for  one  child 
is  good  for  all  other  children,  while  as  a  matter  of  fact  the 
goodness  of  a  home  when  considered  from  the  point  of  view 
of  the  delinquency  of  the  children  depends  on  adaptation  to 
the  children.  There  is  an  arbitrary  weighting  of  the  points 
which  results  in  undervaluation  of  the  “  spiritual  factors  ” ; 
each  item  counts  five,  though  the  last  two  items — parental 
conditions  and  parental,  supervision — are  much  more  impor¬ 
tant  and  are  much  more  closely  correlated  with  delinquency 
than  the  other  items.  In  a  study  of  the  homes  of  304  delin¬ 
quents  Clark  found  that  the  mode  in  the  distribution  of  grades 
by  these  five  items  was  three  for  necessities,  neatness,  and  size, 
two  for  parental  conditions,  and  only  one  for  parental  super¬ 
vision.3  But,  nevertheless,  they  count  equally  in  the  total 
score.  Healy  reports  two  homes  of  very  great  difference  as 
judged  by  ordinary  observation,  because  one  had  the  most 
desirable  attitudes  of  parents  and  children  toward  each  other, 
the  second  did  not;  but  when  judged  by  the  score-card  method 
they  graded  13  and  15,  which  is  a  difference  quite  too  small 
in  view  of  the  great  differences  ip  the  homes,  and  is  due  to 
the  equal  weighting  of  such  things  as  size  of  the  home  and 
relations  between  parents  and  children.4  In  addition  the  inti¬ 
macy  or  lack  of  intimacy  between  parents  and  children  is  not 
adequately  covered  in  the  schedule.  There  are  many  homes, 
for  instance,  in  which  the  parent  has  an  interest  in  chil¬ 
dren  99  but  is  of  the  stern,  unbending,  formal  type ;  the  child 

2  The  score-card  of  homes  was  used  in  the  mental  hygiene  survey 
of  Cincinnati  in  1922,  but  the  results  are  not  given  in  detail. 

3W.  W.  Clark,  “Home  Conditions  and  Native  Intelligence,”  Jour. 
Delinq.,  7 :  20,  January,  1922.  See,  also,  National  Committee  for 
Mental  Hygiene,  Report  of  the  Mental  Hygiene  Survey  of  Cincinnati, 
1922,  pp.  21-22. 

4  Judge  Baker  Foundation,  Case  Studies,  Series  1,  No.  9,  p.  9a. 
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in  such  a  home  is  not  apt  to  be  intimate  with  the  parent ;  there 
is  social  distance  between  them  which  makes  the  influence  of 
the  parent  largely  one  of  fear.  It  is  entirely  possible,  also, 
that  there  are  other  conditions,  such  as  feeblemindedness, 
which  may  account  both  for  the  home  conditions  and  the  delin¬ 
quency.5  In  view  of  these  difficulties,  it  is  doubtful  whether 
the  score-card  method  can  ever  be  of  value  in  measuring  the 
influence  of  the  home,  and  it  is  quite  certain  that  this  particu¬ 
lar  score-card  is  not  reliable. 

(b)  A  method  somewhat  like  this,  but  less  mechanical, 
was  used  by  Miss  Fernald  in  studying  the  economic  status,  the 
moral  standards,  and  the  parental  supervision  of  the  childhood 
homes  of  delinquent  women  in  New  York  State.  These  homes 
were  rated  as  “  very  poor,”  “  poor,”  “  fair,”  “  good,”  or  “  very 
good.”  The  ratings  for  the  three  items  combined  are  given  in 
Table  XYI,  and  refer  to  92  delinquent  women  in  Bedford 
Reformatory  whose  stories  were  verified  by  field  investiga¬ 
tions,  and  420  delinquent  women  in  all  institutions  studied, 
of  whose  stories  328  were  not  verified  by  field  investigations.6 


Table  XVI 

Distribution  of  Ratings  on  Childhood  Homes  of  Delinquent 
Women  in  New  York  State 


Ratings 

92  Bedford 
Delinquents 

420  Delinquents, 
all  Groups 

Very  poor . 

Per  cent. 

10.9 

51.1 

31.5 

6.5 

0.0 

Per  cent. 

8.3 

38.1 

47.1 

6.0 

0.5 

Poor . 

Fair . 

Good . 

Verv  eood . 

This  shows  62  per  cent,  of  the  homes  judged  to  be  poor  or 
very  poor ;  incidentally  a  comparison  of  the  two  columns  shows 

5  Clark  found  a  coefficient  of  correlation  of  -f  -25  between  home 
index  and  the  mentality  of  the  parent.  W.  W.  Clark,  “  Home'  Condi¬ 
tions  and  Native  Intelligence,”  Jour.  Delinq.,  7:  21,  January,  1922. 

6  Fernald,  op.  cit.,  p.  216. 
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how  unreliable  the  unverified  statements  of  prisoners  are. 
These  ratings  are  subject  to  many  of  the  difficulties  of  the 
grading  system  mentioned  previously,  and  there  are  no  stand¬ 
ards  at  all  by  which  to  compare  them  with  the  homes  of  non- 
delinquents.  Consequently  this  method  does  not  yield  a  real 
conclusion  on  the  point. 

(c)  A  third  method  is  to  determine  the  proportion  of 
children  from  a  particular  home  or  series  of  homes  who  are 
delinquent  as  compared  with  the  number  not  delinquent  in 
the  same  homes.  Healy  reports  that  the  1000  recidivists 
studied  by  him  in  Chicago  had  383  brothers  and  sisters  who 
were  delinquent,  as  measured  by  juvenile  court  records,  117 
whose  character  was  unknown,  and  2423  who  were  not  delin¬ 
quent.  In  only  167  families  in  the  entire  number  were  all  the 
children  delinquent,  and  of  these  119  were  one-child  families, 
with  no  other  potential  delinquents;  this  leaves  only  48  fam¬ 
ilies  out  of  the  total  of  764  with  more  than  one  child  in  each, 
in  which  all  the  children  were  delinquent.  If  the  two-child 
families  are  considered,  alone,  137  delinquent  children  had 
137  brothers  and  sisters,  of  whom  26  were  delinquent  and  111 
not  delinquent,  measured  by  juvenile  court  records.7  Similarly 
Healy  found  in  Boston  that  102  delinquents  from  two-child 
families  had  16  delinquent  brothers  or  sisters  and  86  non¬ 
delinquent  brothers  or  sisters;  in  a  second  series  of  119  two- 
child  families  with  record  of  juvenile  delinquency  both  children 
were  delinquent  in  only  27  families.8  Also,  116  families 
in  the  first  series  and  121  in  the  second  had  six  children  each; 
in  these  families  only  one  child  was  delinquent  in  67  cases  in 
the  first  series  and  66  in  the  second;  two  children  delinquent 
in  32  and  39;  three  children  delinquent  in  10  and  7;  four 
children  delinquent  in  6  and  4;  five  children  delinquent  in  1 
and  0;  and  six  children  delinquent  in  0  and  1. 9  That  is,  there 
were  116  delinquent  children  and  580  non-delinquent  children 
in  the  first  series,  and  117  delinquent  children  and  609  non- 

7  Healy,  op.  cit.,  p.  148. 

8  Judge  Baker  Foundation,  Case  Studies,  Series  1,  No.  1,  p.  13a. 
In  the  Boston  series  delinquency  was  not  restricted  to  court  records. 

9  Preliminary  statement  in  letter  from  Dr.  Healy,  July  7,  1923. 
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delinquent  children  in  the  second  series,  and  there  was  only 
one  family  in  the  two  series  in  which  all  six  of  the  children 
were  delinquent. 

This  shows  a  relatively  small  importance  of  the  family,  but 
some  scrutiny  of  the  figures  will  tend  to  discount  the  conclu¬ 
sion.  First,  in  the  Chicago  studies  only  those  children  who 
had  court  records  were  counted  as  delinquent;  this  was  not 
true,  however,  of  the  Boston  studies.  Second,  some  of  the 
siblings  are  too  young  to  be  involved  in  delinquency ;  the  pro¬ 
portions  delinquent  would  be  greatly  increased  if  the  figures 
were  restricted  to  those  children  above  the  age  of  eight  or  ten 
years.10  Third,  the  home  changes  greatly  in  some  cases  by 
reason  of  the  death  of  a  parent,  a  change  in  economic  status, 
formation  or  discontinuance  of  habits  of  alcoholism  by  par¬ 
ents,  or  other  conditions ;  thus  the  home  of  one  child  is  not  the 
same  as  the  home  of  another  child  in  the  same  family.  Fourth, 
parental  affection  and  supervision  vary  considerably  in  a  home 
at  a  particular  time  for  the  different  children,  so  that  a  child 
may  not,  on  that  account,  have  the  same  home  as  his  brother. 

(d)  A  fourlh.jnethod.^ 

home  by  a  general  study  of  the  entire  case.  Healy  judged  that 
the  home  conditions  were  the  major  factor  in  delinquency  in 
19  per  cent,  of  the  cases  studied  in  Chicago  and  a  minor  factor 
in  23  per  cent.,  and  that  they  constituted  22  per  cent,  of  the 
entire  number  of  major  and  minor  factors.* 11  This  first  series 
was  not  studied  intensively,  however,  and  it  is  extremely  prob¬ 
able  that  similar  figures  for  a  second  series  of  one  thousand 
recidivists  studied  in  Chicago  would,  if  major  and  minor  fac¬ 
tors  had  been  selected,  have  shown  a  much  higher  proportion 
of  homes  listed.  This  conclusion  is  based  on  a  comparison  of 
the  conditions  listed,  without  selection  of  important  factors, 
which  shows  23  per  cent,  of  the  delinquents  from  homes 

10  How  little  it  is  possible  ta  depend  on  published  series  of  case 
studies  for  information  of  this  kind  may  be  illustrated  by  the  fact 
that  only  3.6  per  cent,  of  the  siblings  old  enough  to  be  delinquent  in 
the  Judge  Baker  Case  Studies  were  reported  as  delinquent;  61.5  per 
cent,  of  such  siblings  were  reported  delinquent  by  S.  Drucker  and 
M.  B.  Hexter,  in  Children  Astray. 

11  Healy,  op  cit.,  pp.  130-131  and  134. 
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having  “  extreme  lack  of  parental  control  ”  in  the  first  series, 
and  46  per  cent,  in  the  second  series.12  This  method  is  com¬ 
mendable,  at  any  rate,  because  it  does  not  attempt  to  isolate 
the  home  from  all  other  factors,  but  considers  it  in  relation  to 
the  rest  of  the  influences.  A  home  that  would  be  rated  as 
“  good  ”  by  standardized  criteria  may  be  instrumental  in  pro¬ 
ducing  delinquency  in  a  boy  who  is  not  adapted  to  the  home. 
There  are  many  types  of  such  lack  of  adaptation,  but  one  that 
often  appears  is  the  case  of  the  over-grown  boys  in  “  good  ” 
homes,  who  are  irritated  by  the  attempts  of  parents  to  exercise 
the  same  control  over  them  that  they  would  exercise  over  other 
boys  of  the  same  age  but  much  smaller  size.  The  result  is  that 
such  boys  are  often  delinquent  at  home  and  entirely  law- 
abiding  when  they  get  away  from  home.13 

No  individual  is  atJurih so-set  toward  delinquency  that 
he  must  inevitably  be  a  criminal.  The  child  is  so  plastic  that 
ajaiEa&mely  efficient  home  and  community  could  keep  him 
from  delinquency.  On  the  other  hand  no  child,  by  nature,  has 
such  a  law-abiding  tendency  that  he  could  not  possibly  be 
made  a  criminal  in  a  supremely  bad  home.  But  as  a  matter 
of  fact  few  homes  are  found  at  the  lower  extreme  and  perhaps 
none  at  the  upper.  There  is  no  science  that  parents  can  use  in 
producing  the  desired  traits  in  their  children.  A  vast  amount 
of  experimentation  and  trial  and  error  goes  on,  with  a  great 
deal  of  support  or  opposition  from  other  institutions.  The 
home  of  an  immigrant  served  very  well  in  the  old  country, 
where  it  was  supported  by  the  rest  of  the  community,  but  torn 
from  its  setting  and  transplanted  to  the  United  States  it  may 
fail  dismally.  It  is  impossible,  therefore,  to  isolate  the  home 
as  a  factor,  either  from  the  constitutional  equipment  of  the 
child  or  from  the  other  institutions  of  the  community.  What 
is  customarily  done  is  to  set  a  “  normal  ”  standard  of  efficiency 
for  the  homes,  and  when  a  delinquent  comes  from  a  home 
ranked  below  normal,  the  investigator  reports  that  the  bad 
home  conditions  were  the  cause  of  delinquency;  when  a  delin- 

12  W.  Healy  and  Augusta  F.  Bronner,  “  Youthful  Offenders,” 
Amer.  Jour.  Sociol.,  22:  50,  July,  1916. 

13  Judge  Baker  Foundation,  Case  Studies ,  Series  1,  Nos.  2-3. 
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quent  comes  from  a  home  ranked  above  normal,  the  investi¬ 
gator  looks  elsewhere  for  some  other  abnormal  condition  or 
trait  as  the  explanation.  This  is  undoubtedly  due  to  the  fact 
that  responsibility,  with  its  ethical  implications,  is  attached  to 
the  notion  of  causation. 

In  general  it  is  clear  that  the  children  who  get  into  the 
juvenile  courts  come,  in  more  than  fair  proportions,  from 
homes  that  would  be  ranked  as  poor  or  very  poor,  but  that 
none  of  the  children  in  some  homes  of  that  kind  are  delinquent 
and  not  all  of  the  children  in  other  homes  of  that  kind  are 
delinquent,  and  that  many  delinquent  children  come  from 
homes  that  are  ranked  as  good  or  very  good. 

The  types  of  families  from  which  delinquents  come  may 
be  illustrated  in  a  general  way  by  the  following  reports.  Miss 
Claghorn  made  a  careful,  field  study  of  rural  delinquents  in 
New  York  State,  from  the  report  of  which  the  following  sum¬ 
mary  is  taken.  This  was  a  study  of  185  delinquent  children 
in  144  different  families. 

“Of  the  men  43  were  noted  as  addicted  to  drink;  21  implicated 
in  some  sort  of  sex  irregularity — such  as  living  in  irregular  relations 
with  a  woman,  abusing  his  own  daughter,  keeping  an  immoral  resort, 
or  performing  illegal  operations;  10  were  of  noticeably  low  men¬ 
tality  ;  8  were  described  as  ‘  ignorant  ’ ;  8  had  a  record  of  stealing  or 
fraud  of  some  kind ;  7  were  shiftless  and  inefficient ;  6  were  cruel.  Of 
the  women,  3 1  were  sexually  immoral;  13  were  ignorant;  8  were  of 
low  mentality;  12  were  shiftless  and  inefficient;  3  were  unable  to 
make  a  comfortable  home  because  they  ‘  hated  housework  ’  though 
they  enjoyed  outdoor  work  on  the  farm;  3  were  addicted  to  drink; 
2  had  a  record  of  stealing;  1  begged;  1  was  epileptic.  .  .  . 

“The  (72)  families  of  normal  constitution  (both  parents  living, 
not  divorced  or  separated,  etc. )  show  various  combination  of  paternal 
and  maternal  defects.  One  frequent  type  is  the  union  of  the  rough, 
domineering,  drunken  father  with  an  ignorant,  downtrodden,  ineffi¬ 
cient  mother.  On  the  other  hand,  an  overbearing,  energetic  woman, 
irregular  in  sex  relations,  will  be  found  married  to  some  well-meaning 
but  slack  and  inefficient  man,  quite  unable  to  control  the  bad  family 
conditions  created  by  his  more  vigorous  life  partner.  ...  In 
almost  two-thirds  (of  the  families  of  normal  constitution)  the  inves¬ 
tigator  found  some  obvious  disability  or  inefficiency  in  both  parents, 
some  trait  or  quality  that  was  plainly  unfavorable  to  the  successful 
rearing  of  children.  ...  In  very  few  indeed  the  investigator 
found  both  father  and  mother  apparently  well  equipped  to  cope  with 
the  problem  of  rearing  offspring  properly. 
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“  In  every  case  in  which  there  is  a  record  of  parental  stealing  or 
fraud,  there  was  also  a  case  of  juvenile  stealing.  .  .  .  On  the 

other  hand,  considerably  over  half  the  parents  or  guardians  with  a 
record  of  sex  irregularity  were  found  in  the  group  of  families  .  .  . 

where  the  most  important  recorded  juvenile  delinquency  was  a 
sex  offense.”  14 

With  this  description  of  the  family  and  home  conditions  of 
delinquents  in  rural  communities  may  be  compared  the  follow¬ 
ing  summary  of  types  of  home  conditions  of  juvenile  delin¬ 
quents  studied  in  Chicago  by  Healy.15 

1.  Parent  alcoholic.  “The  influence  of  an  alcoholic  parent  on 
home  conditions  that  produce  delinquency  is  one  of  the  plainest  facts 
observed  in  the  study  of  criminalistics.”  The  following  conditions  are 
most  frequently  associated  with  alcoholism:  poverty,  lack  of  parental 
control,  cruelty,  immodesty,  obscenity,  sex  immorality  amounting 
sometimes  to  rape  and  incest,  familiarity  with  social  disorder  and 
crime,  quarrelling,  and  home  irritation.  Alcoholism  of  the  mother  is 
more  productive  of  delinquency  of  the  children  than  alcoholism  of 
the  father. 

2.  Members  of  the  family  immoral  or  criminalistic. 

3.  Immoral  home  environment:  home  in  contiguity  with  a 
saloon,  or  vice  district,  boarding  house  in  which  questionable  people 
congregate. 

4.  Parents  separated.  “  The  fact  stands  out  very  clearly  that 
.  .  .  the  child  who  is  not  controlled  under  the  united  effort  of 
both  father  and  mother  is  at  great  disadvantage  and  readily  acquires 
anti-social  tendencies.” 

5.  Crowded  housing  conditions.  “  Respect  for  parents  and  for 
the  integrity  of  family  relationships  and  for  the  human  body  itself 
is  largely  the  basis  of  the  morality  of  our  civilization-,  and  nothing 
so  easily  militates  against  this  respect  as  crowded  living  conditions.” 

6.  Lack  of  parental  control,  through  ignorance,  illness,  sensory 
defect  ( blindness,  or  deafness ) ,  father  away  much,  mother  working  out. 

7.  Parental  neglect.  Lack  of  understanding  of  the  child  by  the 
parent  and  lack  of  effort  to  understand. 

8.  Home  uncongeniality.  Child  desires  to  better  himself  but  is 
opposed  by  parents. 

9.  Irritation  at  home.  Quarrelling,  nagging,  teasing;  mental 
conflicts  sometimes  produced  by  this  situation;  step-parents. 

10.  Severity  and  harshness  of  parents. 

11.  Poverty. 

14  Kate  H.  Claghorn,  “  Juvenile  Delinquency  in  Rural  New  York,” 
United  States  Children’s  Bureau ,  Pub.  32,  pp.  22-23. 

35  Healy,  op.  cit.,  pp.  130-131,  134,  149,  286-293. 


142 


CRIMINOLOGY 


No  sufficiently  large  series  of  homes  of  non-delinquents 
has  ever  been  studied  to  make  comparisons  regarding  such 
conditions  valuable.  But  Table  XYII  is  the  result  of  a  study 
of  52  children  in  the  ungraded  classes  of  Public  School  No.  11, 
Manhattan,  first  referred  to  social  workers  because  of  conduct 
difficulties,  in  comparison  with  52  selected  at  random  from 
the  entire  population  of  the  same  school.16 

Table  XVII 

Comparative  Frequency  of  Specified  Home  Conditions  in  a  Group  of 
52  Children  with  Conduct  Difficulties  and  a  Control 
Group  of  52  Children  in  the  Same  School 


Condition 

Conduct 

Group 

Control 

Group 

Father  dead  . 

26 

per 

cent. 

17 

per  cent. 

Father  irregular  worker . 

23 

ii 

tt 

19 

u 

Father  immigrant,  no  English. 

11 

tt 

tt 

3.8 

a 

a 

Father  alcoholic  . 

11 

a 

tt 

0 

u 

a 

Father  immoral,  degraded . 

3.8 

a 

a 

1.9 

rc 

K 

Father  harsh,  cruel,  brutal .... 
Father  mentally  defective,  psy- 

5.7 

a 

a 

1.9 

a 

(C 

chopathic  . 

5.7 

a 

ti 

0 

u 

(C 

Father  chronic  invalid . 

9 

a 

a 

9 

a 

it 

Mother  dead  . 

5.7 

a 

a 

1.9 

u 

it 

Mother  works  . 

36 

a 

a 

26 

a 

it 

Mother  immigrant,  no  English. 

17 

ti 

a 

13 

a 

it 

Mother  alcoholic  . 

5.7 

it 

tt 

0 

a 

it 

Mother  immoral,  degraded .... 

3.8 

ti 

a 

0 

a 

it 

Mother  harsh,  cruel,  brutal .... 
Mother  mentally  defective,  psy- 

15 

tt 

u 

0 

a 

it 

chopathic  . 

3.8 

tt 

66 

0 

(6 

it 

Mother  chronic  invalid  .  f . 

25 

a 

<C 

13 

a 

it 

Parents  quarrel  . 

11 

tt 

(6 

0 

u 

a 

Parents  separated  . 

5.7 

tt 

a 

3.8 

(C 

tt 

Unsympathetic  stepfather  .... 
Boy  lives  with  grandmother  or 

3.8 

a 

u 

3.8 

u 

a 

aunt  . 

13 

a 

a 

1.9 

u 

a 

Boarded  out  . 

1.9 

a 

u 

0 

a 

tt 

Home  poor . 

73 

a 

a 

59 

g 

it 

Neighborhood,  poor  . 

50 

{( 

a 

57 

a 

a 

16  Eleanor  H.  Johnson,  “  The  Delation  of  the  Conduct  Difficulties 
of  a  Group  of  Public  School  Boys  to  Their  Mental  Status  and  Home 
Environment,”  Jour.  Deling.,  6:  560,  November,  1921. 
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/  Of  the  various  elements  in  the  home  that  are  regarded  as 
instrumental  in  the  formation  of  tendencies  toward  delin¬ 
quency,  the  one  that  has  been  most  emphasized,  aside  from 
alcoholism  and  poverty,  is  the  break  in  the  home  by  death, 
desertion,  separation,  or  divorc^UMiss  Johnson,  in  the  study 
cited  previously,  reported  that  52  per  cent,  of  the  children 
with  conduct  difficulties  came  from  broken  homes,  as  con¬ 
trasted  witJU^iLpanxent.  of  the  children  not  having  conduct 
difficulties.17  Young  found  51  per  cent,  of  the  delinquents 
studied  in  a  certain  district  in  Chicago  came  from  broken 
homes,  as  contrasted  with  17  per  cent,  of  the  non-delinquents 
studied.18  Bonser  made  a  study  of  235  boys  and  232  girls  in 
the  elementary  public  schools  of  Cleveland,  in  comparison  with 
200  delinquent  boys  and  78  delinquent  girls;  he  found  that 
the  father  was  dead  in  the  cases  of  20  per  cent,  of  the  delin¬ 
quent  boys,  63  per  cent,  of  the  delinquent  girls,  6  per  cent,  of 
the  school  boys  and  5  per  cent,  of  the  school  girls.19  Shideler 
has  estimated  that  25  per  cent,  of  all  children  in  the  United 
States  live  in  homes  broken  by  death,  desertion,  separation, 
or  divorce,  but  the  studies  of  various  groups  of  delinquents 
show  that  from  4j>  to  70  per  cent,  of  them  come  from  such 
broken  homes. 2V/Almost  every  juvenile  court  report  shows  the 
status  of  the  parents  in  this  respect,  but  there  is  little  evidence 
regarding  the  status  of  parents  of  children  who  are  not  delin¬ 
quent.  For  that  reason  an  accurate  statement  does  not  seem 
possible,  but  there  appears  to  be  no  doubt  that  approximately 
twice  as  many  delinquents  come  from  homes  thus  broken  as 
would  be  expected  in  view  of  the  entire  number  of  broken 
homes  in  the  United  States.  It  is  conceivable  that  this  is  not, 
in  itself,  the  significant  factor,  but  that  both  the  break  in  the 

1T-It  should  be  recalled  that  this  study  deals  with  only  52  cases 
of  each  type. 

18  Roy  D.  Young  “  Delinquency  among  Boys  and  Their  Use  of 
Uncontrolled  Time,”  Manuscript,  Northwestern  University.  This  deals 
with  only  30  cases  of  each  type. 

19  F.  G.  Bonser,  “  School  Work  and  Spare  Time,”  Cleveland  Recre¬ 
ation  Survey,  vol.  2,  pp.  32-33. 

20  E.  H.  Shideler,  “  Family  Disintegration  and  the  Delinquent  Boy 
in  the  United  States,”  Jour.  Crim.  Law,  8:  715,  January,  1918. 
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home  and  the  delinquency  may  be  due  to  economic  conditions, 
alcoholism,  or  other  traits  or  conditions.  But  it  is  probable 
V  that  the  break  in  the  home  is,  in  itself,  extremely  significant ; 
it  generally  affects  both  the  economic  position  of  the  family 
and  the  supervision  and  control  of  the  children.  The  absence 
of  the  father  more  frequently  affects  the  economic  position  of 
the  family,  but  the  absence  of  the  mother  presents  an  extremely 
difficult  problem  of  control  and  supervision  of  the  children. 
Breckinridge  and  Abbott  have  concluded  that  the  loss  of  the 
father  is  more  serious  than  the  loss  of  the  mother^1  Shideler 
has  reached  the  opposite  conclusion,22  whiclTHasa  Letter  justi¬ 
fication  in  view  of  the  avallahlestatistics. 

The  broken  home  is  a  more  important  factor  in  the  produc¬ 
tion  of  the  delinquency  of  girls  than  of  boys.  In  1921,  37 
per  cent,  of  the  boys  and  41  per  cent,  of  the  girls  in  the  juve¬ 
nile  court  of  Chicago  on  the  charge  of  delinquency  came  from 
broken  homes.  In  the  St.  Louis  juvenile  court  during  the 
period  1909-1913  the  percentage  of  girls  from  broken  homes 
was  62,  of  boys  44.  This  seems  to  indicate  that  the  supervision 
of  both  parents  is  necessary  for  girls  more  than  for  boys,  or 
that  there  is  an  attachment  between  the  girls  and  the  missing 
parent  (most  frequently  the  father),  a  break  in  which  is  more 
apt  to  result  in  delinquency  than  a  similar  loss  for  boys;  or 
else  that  the  economic  position  resulting  from  the  loss  of  one 
parent  affects  the  girls  more  seriously  than  the  boys. 

Delinquency  of  children  apparently  follows  a  break  in  the 
home  by  death  less  frequently  than  a  break  by  divorce,  separa¬ 
tion,  or  desertion.  The  fact  is  not  clearly  proved,  however,  and 
even  if  proved,  it  may  be  due  either  to  the  break  in  the  home 
considered  as  a  factor  by  itself,  or  to  the  conditions  preceding 
the  break — the  strife  and  lack  of  consistent  discipline. 

The  broken  homes  have  within  them  many  children  of 
admirable  qualities,  however.  Taken  by  itself  the  break  in  the 
home  is  no  more  a  cause  of  crime  than  is  feeblemindedness  or 
maleness  or  psychopathic  personality.  But  the  broken  home  is 

21  S.  P.  Breckinridge  and  Edith  Abbott,  The  Delinquent  Child  and 
the  Home,  pp.  95-98. 

22  Shideler,  op.  cit.,  p.  723. 
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less  efficient,  in  general,  than  the  normal  home  in  directing 
the  wishes  of  the  child  along  the  socially  desirable  lines,  in 
providing  the  means  for  formation  of  socially  desirable  behav¬ 
ior  patterns  or  the  elements  of  a  stable  character.  It  is  perhaps 
important,  also,  in  that  the  ordinary  method  of  satisfying  the 
wish  for  response  is  not  made  possible  after  the  break  in 
the  home. 

The  immigrant  family  is  another  type  that  has  been 
studied  extensively  with  reference  to  the  way  in  which  delin¬ 
quency  results  from  it.  The  following  cases  illustrate  these 
mechanisms.  The  first  concerns  a  boy  thirteen  years  of  age, 
son  of  Russian  immigrants ;  he  had  become  a  notorious  crim¬ 
inal,  a  truant,  and  a  drug  peddler.  A  social  worker  asked  the 
mother  of  the  boy  whether  she  had  tried  to  make  the  home 
attractive  for  the  boy.  The  mother  replied : 

“  I  did,  I  did.  ...  I  did  everything  I  could  to  keep  them 
home,  and  let  them  turn  the  house  upside  down.  But  they  refused  to 
bring  their  friends  to  the  house.  They  said  they  were  ashamed  of  us 
because  we  were  greenhorns  and  couldn’t  speak  like  American  people. 
.  .  .  I  did  all  I  could  to  learn  how  to  speak  English — I  even  went 

to  night  school — but  the  language  wouldn’t  come  to  me — maybe  I’m 
too  old,  and — you  can’t  imagine  how  awful  it  is  when  parents  and 
children  do  not  speak  the  same  language.”  23 


The  following  is  an  account  of  six  boys  who,  apparently 
without  any  motive,  killed  a  truck  gardener  as  he  was  driving 
into  the  city  of  Chicago,  after  they  had  taken  his  money.  Two 
of  the  boys  were  under  seventeen  years  of  age,  another  under 
nineteen  and  two  of  them  between  the  ages  of  twenty-one 
and  twenty-four. 


“  All  but  one  of  them  had  been  born  in  the  old  country  and 
brought  to  America  when  quite  young;  the  parents  were  laboring 
people  without  education  or  privilege;  the  fathers  were  absorbed  in 
the  dreary  grind  of  earning  food  and  shelter  for  their  large  families 
in  this  new  land  where  work  is  none  too  plentiful  and  where  there 
are  so  many  problems  for  the  immigrant ;  the  mothers  were  absorbed 
in  the  care  of  their  younger  children.  One  mother  said,  ‘  I  have  had 
fourteen  children  and  have  had  no  life  outside  my  kitchen.  You  see 


* 


23  S.  Drucker  and  M.  B.  Hexter,  Children  Astray,  p.  74. 
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how  it  is.  How  could  I  see  where  my  boy  was  going  ?  *  All  of  the 
mothers  admitted  that  they  asked  no  questions  about  the  work  their 
boys  were  doing  nor  the  conditions  under  which  it  was  done,  whether 
they  found  the  work  congenial  or  distasteful.  The  only  question  was, 
‘  How  much  money  on  Saturday  ?  ’  The  father  of  two  of  the  boys  said, 
less  than  a  week  before  the  day  set  for  the  execution,  ‘  I  don’t  care 
what  they  do  with  them;  they  may  hang  them  or  shoot  them;  it  is 
nothing  to  me/  On  being  asked  how  he,  the  father,  could  speak  so 
brutally  of  his  own  sons,  he  answered  with  a  shrug  of  his  shoulders, 
‘  Neither  of  those  boys  brought  home  a  penny/ 

“  In  one  of  the  other  homes  where  eleven  people  lived  in  two 
dark,  unsanitary,  rear  basement  rooms,  the  old  father,  a  rag  picker 
by  profession,  recounting  the  circumstances  of  the  crime,  told  how  the 
other  boys  had  urged  his  son  Philip  to  go  out  with  them  on  the  night 
of  the  murder.  The  boy  left  the  house  saying  he  would  return  soon. 
In  the  morning  the  old  father,  coming  from  the  bedroom  into  the 
kitchen,  ‘  looked  all  around  on  the  floor,  but  Philip  was  not  there/ 
an  unconscious  commentary  upon  Philip’s  sleeping  accommodations. 
The  mother  of  the  youngest  child,  crying  over  the  tub  as  she  bent  to 
the  family  washing,  said  that  he  had  ‘  always  been  a  good  boy  at 
home/  .  .  .  When  asked  where  her  boy  had  spent  his  evening, 

she  replied,  ‘ Maybe  at  the  corner  over  there;  how  should  I  know? 
He  never  tells  me/  ”  24 

The  immigrant  home  frequently  suffers  a  break-down  of 
parental  control,  because  of  the  ignorance  of  the  parents 
regarding  conditions  in  American  cities,  and  because  of  the 
superiority  of  the  children  in  this  knowledge.  The  parents 
were  adjusted  to  a  different  situation  and  they  fail  to  adjust 
to  American  conditions.  The  result  is  that  the  children  come 
to  look  upon  their  parents  with  contempt.  Some  children  are 
held  to  the  home  in  spite  of  this,  but  many  make  a  break  with 
the  home  and-  adopt  the  superficial  standards  of  the  groups 
around  them.  In  the  confusion  of  standards,  the  development 
of  a  stabilized  and  wholesome  personality  is  extremely  difficult. 

The  lack  of  home  training  is  also  seen  in  the  case  of  the 
institutional  child.  Miss  Bingham  reports  that  of  500  delin¬ 
quent  girls  in  Waverley  House  in  New  York  City,  240  had 
previous  institutional  experience,  of  whom  100  had  been  in 
orphanages  or  other  child-caring  institutions  for  periods 

24  Louise  de  K.  Bowen,  Safeguards  for  City  Youth,  pp.  108-109. 
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ranging  from  one  to  twelve  years.25  The  mechanism  of  turn¬ 
ing  an  institutional  child  into  a  delinquent  has  never  been 
thoroughly  analyzed,  but  it  seems  to  be  something  like  the 
following.  The  institutional  child  does  not  have  a  good  oppor¬ 
tunity  to  develop  affection  for  teachers  or  nurses.  The  ten¬ 
dencies  to  regard  others,  upon  which  group  solidarity  and 
conformity  to  group  codes  depend,  are  not  developed  as  in  the 
child  in  the  normal  family.  At  the  same  time  the  child  with¬ 
out  the  support  of  a  group  lacks  the  feeling  of  security  and 
self-esteem  which  comes  from  membership  in  a  strong  primary 
group.  The  child  attempts  to  secure  this  self-esteem  by  com¬ 
pensation  in  the  form  of  disobedience,  sullenness,  rejection  of 
authority,  and  unfriendliness.26 

The  homes  with  extremely  rigid  discipline,  extremely  lax 
discipline,  or  inconsistent  discipline  are  developing  many  chil¬ 
dren  with  personalities  that  are  socially  undesirable  and 
incline  toward  delinquency.  The  following  cases  illustrate  the 
mechanisms  involved  in  this. 

“  The  father,  although  a  sober  man,  was  habitually  ugly  and 
abusive  at  home,  giving  way  to  a  violent  temper  and  beating  the 
children.  They  were  much  afraid  of  him,  as  was  also  his  wife.  .  .  . 
When  the  latter  learned  of  her  daughter’s  pregnancy,  she  appeared 
indifferent  except  to  the  possibility  of  her  husband’s  finding  it  out. 
Overworked,  with  numerous  children,  the  wife  kept  an  untidy  home, 
and  made  no  attempt  to  cope  with  her  husband  or  to  control  her  boys 
and  girls.  The  latter  quarrelled  among  themselves.  The  girl  in  ques¬ 
tion  said  that  her  father  was  sometimes  kind  to  the  others,  never  to 
her,  and  that  she  therefore  avoided  him  at  all  times.  She  could  recall 
no  show  of  affection  from  either  parent  during  her  whole  childhood. 
.  .  .  In  such  a  family  the  father,  who  should  have  exemplified  to 

his  children  the  social  approvals  and  disapprovals  which  their  con¬ 
duct  would  meet  outside  the  family  group,  failed  in  his  function  as 
a  representative  to1  them  of  the  community.  Parental  anger  had  for 
them  no  significance  because  it  was  incalculable,  immoderate,  prompted 
not  by  social  sentiments  but  by  nerves.  Missing  on  the  one  hand  the 

25  Anne  T.  Bingham,  “  Determinants  of  Sex  Delinquency  in  Ado¬ 
lescent  Girls,”  Jour.  Crim.  Law,  13:  585,  February,  1923. 

26  Alberta  S.  Guibord,  “  The  Handicap  of  the  Dependent  Child,” 
Survey,  44:  614-616,  August  16,  1920.  It  is  frequently  asserted  that 
the  explanation  of  delinquency  of  children  in  orphanages  is  that  an 
extraordinarily  large  proportion  of  them  are  feeble-minded. 
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intimations  of  a  fostering  parental  concern  and  on  the  other  the 
incipient  signs  of  social  demurring,  the  children  developed  no  fineness 
of  response.  They  might  be  described  as  socially  hard  of  hearing. 

.  .  .  When  it  came  to  the  girl’s  love  affairs,  her  sex  impulses 

showed  themselves  with  as  little  subtlety  as  had  her  father’s  anger. 
Her  flirtations  might  be  described  as  crass.  What  else  could  be 
expected  of  a  young  person  who  had  never  been  initiated  into  that 
common  social  language  of  quiet  looks,  gestures,  intonations,  through 
which  most  persons  learn  to  sense  the  feelings  of  others,  and  to 
express  their  own  various  shades  of  approval  and  disapproval?  The 
worker  who  knows  this  girl  well  speaks  of  her  as  being  markedly 
‘  obtuse  to  public  opinion.’  In  the  home  of  a  foster  mother  she  would 
hang  around  listening  to  conversations  that  did  not  concern  her,  and 
could  not  seem  to  comprehend  the  fact  that  she  was  not  wanted.  She 
was  entirely  untroubled  and  unashamed  at  the  prospect  of  bearing  a 
child  out  of  wedlock  and  for  a  long  time  could  not  seem  to  grasp  the 
fact  that  with  such  a  child  her  standing  was  different  from  that  of  a 
married  woman.”  27 

Mi  ss  Bingham,  speaking  of  the  homes  of  the  500  delin¬ 
quent  girls  in  Waverley  House,  explained: 

“  From  infancy  on,  not  only  are  they  yelled  at,  jerked  about  and 
hit,  but  even  these  would-be  deterrents  from  wrongdoing  are  not  con¬ 
sistently  employed.  An  act  may  be  severely  dealt  with  at  one  time 
which  at  another  may  be  allowed  to  pass  without  notice,  or  punish¬ 
ment  out  of  all  proportion  to  the  delinquency  may  be  impulsively 
inflicted  and  the  effect  entirely  offset  by  an  equally  impulsively  given 
threat.  From  early  childhood  these  girls  are  conscious  of  injustice 
in  their  family  relations,  a  state  of  things  which  in  some  natures  lays 
strong  foundations  for  the  development  of  a  grudge  attitude  and  an 
anti-social  point  of  view.  .  .  .  There  is  rarely  found  intelligent, 

sympathetic  parental  supervision  of  recreation  and  of  friends.”  28 
/  . 

2.  The  Neighborhood. — In  essence  the  neighborhood  is  a 
group  of  people  living  adjacent  to  each  other.  The  earlier 
neighborhood  and  some  neighborhoods  at  present  are,  in  addi¬ 
tion,  homogeneous  groups  of  people  intimately  acquainted  with 
each  other.  But  the  intimacy  has  disappeared  in  city  neigh¬ 
borhoods.  Some  degree  of  homogeneity  still  persists  because 
of  the  fact  that  rents  are  apt  to  be  somewhat  similar  in  a  given 

27  Ada  E.  Sheffield,  “  Clue  Aspects  in  Social  Case  Work,”  Survey, 
47 :  241-243,  November  12,  1921. 

^  Bingham,  loc.  cit.,  p.  509. 
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section  of  a  city  and  this  draws  people  of  somewhat  the  same 
ability  to  pay  rents.  Also,  the  members  of  a  neighborhood 
select  their  place  of  residence  with  some  consideration  of  color, 
nationality,  and  similar  traits  and  standards.  But  many  people 
move  into  a  neighborhood  or  remain  in  a  neighborhood  in  spite 
of  differences  in  standards  and  behavior.  Attachment  to  the 
district,  convenience  with  reference  to  work,  or  merely  a  dis¬ 
like  to  try  some  new  situation  may  be  the  explanation.  More¬ 
over,  people  depend  more  and  more  on  associates  living 
elsewhere  than  in  the  neighborhood;  they  may  have  more  in 
common  with  people  living  across  the  city  than  with  those  next 
door.  And  then  there  may  be  institutions  introduced  into  the 
neighborhood,  such  as  playgrounds,  social  settlements,  pool 
rooms,  disorderly  houses,  quite  apart  from  the  desires  or  stand¬ 
ards  of  the  district.  These  may  produce  a  decided  effect  on  the 
standards  of  the  people  in  the  district  but  not  induce  them  to 
move  elsewhere.  Homogeneity  is  lacking,  also,  in  that  the 
play-group  of  the  children  is  frequently  not  the  same  as  the 
group  of  acquaintances  of  their  parents,  does  not  include  the 
same  families  or  the  same  territory.  Thus,  though  there  is  a 
selection  of  membership  and  some  communication  between 
members  of  a  neighborhood  which  tend  to  produce  homoge¬ 
neity,  the  group  is  not  thoroughly  homogeneous.  In  view  of 
this,  about  all  that  remains  of  the  neighborhood  for  purposes 
ofjMinition  is  the  contiguity  in  space. 

'  The  Whittier  State  School  of  California  has  attempted  to 
measure  the  goodness  of  a  neighborhood  by  methods  somewhat 
similar  to  those  used  in  the  measurement  of  the  goodness  of 
homes.  They  take  into  account  the  following  items:  (a)  neat¬ 
ness,  sanitation  and  improvements,  (b)  playground  facilities, 
(c)  institutions  and  establishments  of  moral  consequence,  (d) 
social  status  of  the  residents — education,  morality,  occupation, 
diligence,  and  conduct,  and  (e)  average  quality  of  homes, 
using  propositus’  home  as  a  basis.29  Williams  found  a  median 
grade  of  16  on  the  neighborhoods  of  169  delinquent  boys  sent 

29  J.  H.  Williams,  “  A  Scale  for  Grading  Neighborhood  Condi¬ 
tions,”  Whittier  State  School,  Dept,  of  Research,  Bui.  No.  5,  1917. 
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to  Whittier,  as  compared  with  a  grade  of  19  on  the  neighbor¬ 
hoods  of  50  non-delinquent  boys.  But  the  neighborhoods  in 
which  some  of  the  delinquents  lived  were  considerably  better 
than  the  neighborhoods  in  which  some  of  the  non-delinquents 
lived.30  The  same  objections  apply,  in  general,  to  this  method 
as  to  the  method  of  scoring  homes  and  the  number  of  cases 
involved  has  been  too  small  to  justify  conclusions,  even  if  the 


f  .  It  is  well  known  that  there  are  certain  districts,  both  urban 
and  rural,  in  which  crime  flourishes  and  which  produce  more 


than  their  share  of  criminals.  A  spot-map  of  juvenile  delin¬ 
quents  based  on  the  juvenile  court  records  of  Chicago  for  the 


period  1899-1909  shows  certain  districts  in  which  there  is 
great  concentration,  especially  in  the  river  wards,  along  certain 
principal  thoroughfares,  and  in  the  sections  with  the  greatest 
poverty  and  congestion.  The  districts  in  which  parks  and 


playgrounds  are  located  are  noticeably  lacking  in  such  spots.31 


Burgess  found  one  ward  in  a  city  of  12,000  population  with 
about  eight  times  as  many  cases  of  juvenile  delinquency  as  in 
any  of  the  other  wards.32  Miss  Claghorn  has  shown  that  crime 
ashed  in  an  extraordinary  manner  in  some  rural  sections 
ew  York  State.  The  Chicago  Crime  Commission  reports : 


44  There  are,  in  a  great  city  like  Chicago,  certain  neighborhoods, 
in  which  influences  are  at  work  continuously  to  produce  criminals. 


.  .  .  In  Chicago  our  chief  district  of  this  character  is,  or  was 

until  recently  at  least,  4  Canaryville  ’  and  much  of  the  other  territory 
immediately  adjacent  to  the  stock  yards.  It  was  this  section  which 
produced  4  Moss  ’  Enright,  4  Sonny  ’  Dunn,  Eugene  Geary,  the  Gentle¬ 
men  brothers  and  many  others  of  Chicago’s  worst  type  of  criminals. 
It  is  in  this  district  that  4  athletic  clubs  ’  and  other  organizations  of 
young  toughs  and  gangsters  flourish,  and  where  disreputable  pool- 

30  J.  H.  Williams,  The  Intelligence  of  the  Delinquent  Boy,  pp. 
173—174.  See  also,  National  Committee  for  Mental  Hygiene,  Report 
of  the  Mental  Hygiene  Survey  of  Cincinnati,  1922,  pp.  23-24. 

31  Breckinridge  and  Abbott,  op.  cit.,  map  on  cover ;  a  similar 
spot-map  of  juvenile  delinquency  in  St.  Louis  is  found  in  St.  Louis 
Juvenile  Court  Report,  1908-1913,  p.  17. 

32  E.  W.  Burgess,  44  Juvenile  Delinquency  in  a  Small  City,”  Jour. 
Crim.  Law,  6:  724-728,  January,  1916. 
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rooms,  hoodlum  infested  saloons  and  other  criminal  hangouts  are 
plentiful.”  33 

The  state’s  attorney  of  Cook  County  said  regarding  this  district: 
“  More  bank  robbers,  pay-roll  bandits,  automobile  bandits,  highway¬ 
men,  and  strong-arm  crooks  come  from  this  particular  district  than 
from  any  other  that  has  come  to  his  notice  during  his  seven  years  as 
chief^prosecuting  official.”  34 

/  Certain  types  of  neighborhoods  may  be  considered  as  espe¬ 
cially  apt  to  produce  criminals,  (a)  One  of  the  types  is  the 
district  with  a  distinct  tradition  of  crime  and  immorality. 
One  gets  standing  there  in  proportion  to  his  criminality.  The 
growing  child  assimilates  the  standards  and  code  of  his  family 
or  neighbors  and  tends  to  become  like  them.  Miss  Goldmark 
writes  regarding  the  Middle  West  Side  of  New  York  City: 

“  The  whole  neighborhood  seethes  with  the  worst  kind  of  crim¬ 
inality,  and  many  of  the  boys  are  almost  incredibly  vicious.  .  .  . 

(The  boys  begin  by  breaking  light  globes.)  No  one  attempts  to  stop 
him;  no  one  would  tell  who  he  was.  Later  on,  the  boy  begins  to 
admire  and  model  himself  on  the  perpetrators  of  picturesque  crimes 
whom  he  sees  walking  unarrested  in  the  streets  around  him.  And  by 
the  time  that  he  reaches  the  gang  age  he  is  usually  a  hardened  little 
ruffian  whom  the  safety  of  numbers  encourages  to  carry  his  play  to 
intolerable  lengths.  He  robs,  steals,  gets  drunk,  carries  firearms,  and 
his  propensity  for  fighting  with  stones  and  bottles  is  so  marked  that 
for  days  whole  streets  have  been  terrorized  by  his  feuds.  Insurance 
companies  either  ask  prohibitive  rates  for  window  glass  in  this 
neighborhood  or  flatly  refuse  to  insure  it  at  all.”  35 

In  the  vicinity  of  the  Dore  School  in  the  congested  Nineteenth 
ward  of  Chicago  there  is  no  place  to  play  except  in  the  street.  A 
murder  was  committed  recently  just  back  of  the  school.  Adults 
gamble  in  the  alley  just  back  of  the  school,  flashing  big  rolls  of  money 
in  the  faces  of  the  boys.  One  boy  has  come  to  school  repeatedly  in  a 
drunken  condition  and  several  others  have  appeared  more  or  less 
under  the  influence  of  intoxicants  given  them  at  home.  Neighborhood 
stores  illegally  sell  tobacco  and  cigarettes  to  boys.36 

33  Quoted  by  Chicago  Commission  on  Race  Relations,  op.  cit., 
p.  342. 

34  Chicago  Commission  on  Race  Relations,  op.  cit.,  p.  8. 

35  Pauline  Goldmark,  West  Side  Studies:  Boyhood  and  Lawless¬ 
ness ,  pp.  15  and  19. 

36  A.  E.  Webster,  “  Self-government  for  Truants,”  Survey,  46 : 
608,  August  16,  1921. 
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Miss  Donovan  has  shown  very  clearly  how  the  attitudes  of 
an  occupational  group  predispose  to  loose  sexual  standards.37 
It  is  quite  as  clear  that  neighborhood  traditions  and  standards 
may  predispose  to  delinquencies  of  all  kinds.  Though  there 
may  be  some  families  in  such  districts  with  standards  and 
behavior  strikingly  different  from  the  rest  of  the  district,  it  is 
an  extremely  difficult  task  to  rear  children  in  such  an  environ¬ 
ment  without  having  them  follow  the  neighborhood,  rather 
than  the  family,  traditions. 

(b)  There  are  many  neighborhoods  with  great  mobility. 
The  neighborhood  then  has  no  code,  no  standard,  no  tradition 
and  consequently  has  little  or  no  influence  in  controlling 
conduct.  While  the  neighborhood  during  the  entire  history 
of  mankind  until  the  last  century  has  had  standards,  in  the 
modern  city  neighbors  take  little  interest  in  the  conduct  of 
other  neighbors,  with  the  result  that  this  method  of  control  is 
disappearing.  In  this  sense  this  type  of  neighborhood  may  be 
important  in  the  production  of  delinquency.  It  may  be  illus¬ 
trated  by  the  somewhat  extreme  case  of  the  South  End  of 
Boston,  though  this  is  in  many  respects  more  like  the  districts 
with  positive  standards  of  lawlessness. 

This  section  is  inhabited  by  Irish  predominantly,  but  there  are 
also  many  Jews  and  others.  It  is  a  tenement-house  and  lodging-house 
section,  with  every  grade  of  labor  represented— skilled,  unskilled, 
clerical  and  others. 

“  Not  only  are  there  no  nests  of  crime  in  this  district,  but  scat¬ 
tered  criminal  deeds  of  any  serious  nature  are  comparatively  infre¬ 
quent.  .  .  .  But  the  number  of  men  and  women  who  have  ‘  done 

time,’  chiefly  for  drunkenness  or  disorderliness,  is  very  large.  A  strag¬ 
gling  procession  of  such  offenders,  with  an  occasional  thief  or  mur¬ 
derer,  is  continually  passing  to  and  fro  between  this  part  of  the  city 
and  the  various  penal  institutions.  As  a  consequence,  a  sentence  to 
a  term  of  imprisonment  affects  but  little  one’s  standing  in  his  own 
estimation  or  in  that  of  his  circle  of  friends  and  acquaintances.  The 
offender  looks  upon  himself,  and  is  looked  upon,  as  merely  unfor¬ 
tunate.  He  fell  into  the  hands  of  the  law  while  others  equally  culpable 
escaped — that  is  all.  Not  infrequently  his  mishap  is  a  subject  of  jest 
to  himself  and  his  acquaintances.”  (Prostitution  is  prevalent. )  “No 
section  or  neighborhood— one  might  almost  say,  no  block — is  free 
from  it.” 


37  Frances  Donovan,  The  Woman  Who  Waits. 


CAUSATION  CONTINUED 


153 


( There  is  much  mobility  in  this  section. )  “  Then  its  traditions 


are  on  the  side  of  moral  laxity.  Formerly  for  a  period  of  years  this 
district  was  left  pretty  much  to  its  own  devices.  All  sorts  of  evils 
flourished  here  with  but  little  interference  from  any  source.  The 
lower  half  of  South  End  was  regarded  as  a  kind  of  moral  waste.  All 
this  is  now  much  changed,  hut  the  tradition  remains.  Immorality 
still  persists  in  expecting  to  be  freer  from  molestation  here  than  . 
elsewhere.”  38 


(c)  Bad  companions,  more  or  less  isolated,  may  produce 
a  distinct  modification  in  the  conduct  of  the  children.  Miss 
Claghorn  reports  that  general  sex  immorality  developed  among 
the  children  in  one  district  in  New  York  State  as  a  result 
of  the  arrival  of  a  few  children  from  one  of  the  state  homes 
on  placement  in  this  community.  The  following  account 
was  written  by  a  middle-aged  student  recently  regarding  his 
own  childhood.  It  shows  the  effect  of  one  new  arrival  in 
the  community. 


^  “  I  lived  near  the  edge  of  a  town  of  about  15,000  population. 

My  father  was  a  lawyer.  My  chief  companions  were  boys  of  about 
my  own  age,  one  being  the.  son  of  a  Methodist  preacher,  one  the  son 
of  a  Baptist  preacher,  and  one  the  son  of  the  fireman  at  the  Tuber¬ 
culosis  Sanitarium.  The  son  of  the  Methodist  preacher  knew  much 
more  about  the  world  than  the  rest  of  us  did.  He  told  us  a  great  deal 
about  sex  matters  and  about  Jesse  James.  Under  his  guidance  we 
built  a  cave,  secured  some  detective  stories,  and  had  what  we  regarded 
as  a  regular  den  of  iniquity  in  the  cave.  Eventually,  with  the  help 
of  a  few  others,  we  constituted  a  small  gang  which  threw  rocks  at  the 
street  cars,  broke  windows  in  empty  houses,  shot  pigeons  belonging 
to  other  boys,  stole  fruit  from  orchards  and  candy  from  stores  and 
flipped  the  trains.  We  did  not  learn  all  of  these  things  from  the  son 
of  the  Methodist  minister;  he  undoubtedly  learned  much  from  the 
rest  of  us.  We  worked  out  our  plans  together.  But  our  delinquent 
tendencies  started  soon  after  he  arrived  in  the  neighborhood  and 
ceased  soon  after  his  father  was  called  to  another  church.”  39 

In  two  series  of  one  thousand  cases  each,  involving  juve¬ 
nile  recidivists  in  Chicago,  Healy  and  Bronner  found  that 
there  were  “  bad  companions  ”  in  34  per  cent,  of  the  first  and 
55  per  cent,  of  the  second  series.40  Miss  Bingham  reports  that 

38  R.  A.  Woods,  The  City  Wilderness ,  pp.  148-165. 

39  M  anuscript. 

40  Healy  and  Bronner,  op.  cit.,  p.  52. 
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62.4  per  cent,  of  the  500  delinquent  girls  in  Waverley  House, 
New  York  City,,  were  considered  to  have  been  unfavorably 
influenced  by  “  friends.”  41  These  friends  or  companions  do 
not,  necessarily,  live  in  the  neighborhood,  however. 

(d)  Gangs.  Most  delinquencies  are  committed  by  groups 
'  of  offenders,  few  by  individuals  singly.  Only  38  per  cent,  of 
the  children  in  the  New  York  City  Children’s  Court  in  1920 
were  arraigned  singly;  25  per  cent,  were  arraigned  in  groups 
of  two,  37  per  cent,  in  groups  of  three  or  more.42  But  the  actual 
association  is  much  greater  than  these  figures  indicate  for 
the  reason  that  many  members  of  the  group  committing  an 
offense  do  not  get  caught  or  get  caught  later  and  are 
arraigned  separately. 

Not  all  such  group  delinquencies  are  committed  by  gangs, 
but  many  of  them  are.  For  the  gang  is  not  necessarily  a  well- 
organized,  closely-knit  group.  Many,  probably  most,  gangs  are 
not  definitely  organized,  have  no  recognized  leader,  pass-word, 
name,  or  slogan.  But  a  gang  may  live  in  a  neighborhood  for 
a  long  time  and  set  the  standard  of  conduct  for  the  children 
of  the  vicinity ;  they  must  either  get  into  the  gang  as  they  grow 
old  enough  or  else  get  out  of  the  district.  The  Valley  Gang 
on  Fifteenth  Street,  Chicago,  has  had  an  active  life  of  over 
thirty  years.  In  the  earlier  period  the  district  was  controlled 
politically  and  socially  by  this  gang.  But  the  population  of 
the  district  began  to  change,  the  members  of  the  gang  no 
longer  had  parents  on  the  police  force,  and  they  came  into 
conflict  with  the  police,  as  the  result  of  which  two  policemen 
were  killed.  The  leader,  “  Red  ”  Bolton,  is  now  serving  a  life 
sentence  in  the  state  prison.  The  result  is  that  the  gang  has 
weakened  and  almost  disintegrated.43 

The  following  selections  show  the  traits  of  some  of  these 
gangs  and  something  of  their  methods  and  importance. 

Healy  gives  a  history  of  a  gang  of  fifteen  members  with  which 
he  has  come  into  contact.  All  of  these  have  been  delinquent  in  some¬ 
what  serious  ways,  involving  court  actions  in  most  cases  and  commit¬ 
ment  to  institutions  in  many.  Only  four  members  of  this  gang  of 

41  Bingham,  op.  cit.,  p.  516. 

42  New  York  City,  Children’s  Court,  Report  1920,  p.  29. 

43  Manuscript. 
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fifteen  have  turned  out  well,  of  whom  two  joined  the  navy,  one  con¬ 
tinued  to  live  in  the  neighborhood  but  quarrelled  with  the  gang  and 
had  nothing  further  to  do  with  it.  Only  one  of  the  boys  came  from 
a  distinctly  criminalistic  home  and  at  least  half  of  them  came  from 
good  or  fair  homes;  only  two  of  twelve  that  were  given  mental  tests 
had  intelligence  quotients  lower  than  80.  It  seemed  impossible  for 
the  boy  who  had  been  a  member  of  the  gang  and  remained  in  the 
neighborhood  not  to  do  as  the  rest  of  them  did.44 

A  group  of  high-school  boys,  living  in  the  university  section  of  a 
city,  most  of  them  children  of  members  of  the  faculty,  organized  a 
gang  and  called  it  “  Bevo  Bums.”  Membership  in  the  inner  circle  of 
the  organization  was  secured  only  by  stealing  an  article  worth  more 
than  a  dollar,  and  the  theft  had  to  occur  in  the  daytime  and  in  the 
presence  of  one  of  the  members  of  the  inner  circle.  There  were  fifteen 
or  twenty  members  in  the  gang,  of  whom  about  half  were  in  the 
inner  circle.  The  nature  of  the  gang  was  finally  discovered;  three  of 
the  members  were  sent  to  the  state  reformatory,  and  the  others  put 
on  probation.  Some  of  the  members  are  still  delinquents,  but  most 
of  them  are  getting  along  quite  well.45 

In  the  East  Side  of  Manhattan  one  neighborhood  was  dominated 
by  a  gang  known  as  the  “  Graveyard  Gang.”  “  The  inner  circle  of  this 
gang  called  themselves  ‘  The  Sons  of  Arrest.’  No  one  was  eligible  to 
the  distinction  of  membership  in  this  inner  circle  until  he  had  been 
arrested,  and  he  who  had  the  greatest  number  of  arrests  to  his  credit 
was  the  leader  of  the  Sons  of  Arrest  and  of  the  whole  gang.  This 
gang  warred  upon  the  neighborhood  and  the  police.”  46 

The  following  were  members  of  the  Thirty-first  Street  gang  in 
Chicago:  Eddie  Fay,  known  now  as  “  The  King  of  Burglars  ”;  Willie 
Yaeger,  who  shot  a  man  in  the  Red  Light  District;  Pat  Flaherty, 
who  was  implicated  with  Fay  in  a  robbery  in  Superior;  Micky 
Gleason,  who  served  a  ten-year  sentence  in  Munich,  Germany,  for  bank 
robbery;  Vincent  Shevlin,  serving  a  term  for  manslaughter  in  New 
Jersey;  Johnny  Shevlin,  who  is  wanted;  and  others.47 

“  For  the  first  ten  years  of  my  life  I  lived  on  Fourteenth  Place,*’ 
had  only  one  companion;  was  much  interested  in  school  work;  made 
good  grades  and  had  great  respect  and  admiration  for  my  parents. 
Then  we  moved  about  three  blocks  away  and  the  leader  of  a  gang  of 
Irish  boys  took  me  under  his  wing,  though  I  was  Bohemian  by 
parentage.  During  the  course  of  this  friendship  I  learned  all  the 
lessons  this  gang  could  teach  me  in  making  myself  a  nuisance  to  the 
community:  making  kerosene-soaked  soot-bags  for  smearing  clothes; 
breaking  windows;  organized  assaults  and  gang  fights,  especially  on 

44  Judge  Baker  Foundation,  Case  Studies,  Series  1,  Nos.  2-3. 

45  Manuscript. 

40  W.  R.  George  and  L.  B.  Stowe,  Citizens  Made  and  Re-made, 

pp.  6-7. 

47  Breckinridge  and  Abbott,  op.  cit.,  p.  34,  note. 
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the  Jews;  organized  raids  on  back-porches  and  stores.  The  result  was 
that  I  lost  interest  in  school,  my  grades  dropped,  I  began  to  play 
truant,  I  became  sullen  and  disrespectful  at  home.  I  preferred  the 
approval  of  this  gang  to  the  approval  of  my  parents.  Then  my 
parents  moved  to  a  suburb  where  I  found  entirely  different  sentiments 
prevailing.  With  the  other  children  of  the  suburb,  I  began  to  be 
interested  again  in  school  work,  in  organized  athletics,  in  Boy  Scout 
work  and  took  much  greater  pride  in  my  behavior  at  home.  Every 
man  in  the  gang  which  I  left  is  now  a  ‘  gun-toter,’  every  one  has  a 
police  record  and  most  of  them  have  served  prison  terms.  The  gang 
has  the  reputation  of  being  one  of  the  toughest  in  the  city  at  present. 
I  have  no  doubt  that  I  would  have  continued  to  behave  like  the  rest 
of  them  if  we  had  continued  to  live  there.”  48 

At  the  present  time  a  good  many  gangs  are  flourishing 
under  the  leadership  and  protection  of  the  politicians.  These 
are  frequently  called  athletic  clubs  and  are  fostered  even 
among  the  young  boys,  evidently  with  the  expectation  that 
political  support  will  be  gained  in  the  future.  In  return  for 
present  support  and  expected  future  support  the  politicians 
extend  protection  to  the  boys  in  their  depredations.  Ragen’s 
Colts,  a  gang  of  this  kind,  appear  to  have  been  responsible  for 
much  of  the  damage  in  the  race  riots  in  Chicago. 

It  is  not  possible  to  determine  the  extent  to  which  the  gang 
produces  the  criminality.  Many  gangs  are  merely  organiza¬ 
tions  of  persons  who  are,  as  separate  persons,  criminalistieally 
inclined.  But  the  gang  does,  also,  force  recalcitrant  members 
into  crime. 

A  boy  who  had  been  seriously  delinquent  wrote  in  an  account: 
“  If  the  others  steal  and  you  don’t  steal  they  call  you  a  ‘  scare-crow/ 
This  name  means  ‘yellow’;  and  the  boy  that  doesn’t  steal,  just  to 
show  that  he  isn’t  afraid,  goes  and  steals.”  49 

A  boy  who  had  been  in  an  institution  for  delinquency  had  appar¬ 
ently  reformed,  but  fell  in  with  his  old  gang  and  watched  while  they 
burglarized  a  store.  He  consented  to  do  this  much  “  only  because  the 
other  two  had  £  made  fun  ’  of  him  and  called  him  e  sissy  ’  and  ‘  fraid- 
cat,’  which  had  tormented  him  out  of  all  endurance.”  .  .  .  “I 

couldn’t  help  it,”  he  insisted,  “  they  called  me  all  kinds  of  names  and 
I  just  had  to  show  them  that  I  had  some  spunk.”  60 

48  Manuscript. 

49  Judge  Baker  Foundation,  Case  Studies,  Series  1,  No.  1,  p.  39a. 

50  S.  Drucker  and  M.  B.  Hexter,  Children  Astray,  p.  84. 


CAUSATION  CONTINUED 


157 


These  illustrations  show  the  method  that  the  gang  uses  to 
keep  its  hold  on  the  member  and  force  him  into  delinquency 
to  which  he  may  be,  as  an  individual,  not  at  all  inclined.  But 
it  is  not  necessary  that  there  be  bad  boys  inducing  good  boys 
to  commit  offenses.  It  is  more  frequently  a  mutual  stimula¬ 
tion;  each  expects  to  get  admiration  from  the  other  by  some 
show  of  bravery. 

It  is  quite  clear  that  not  all  gangs  are  criminal  gangs.  The 
gang  has  probably  been  over-emphasized  as  a  factor  in  crime, 
in  view  of  the  large  number  of  gangs  that  exist  without  crim¬ 
inal  records.  To  be  left  out  of  groups  may  be  just  as  produc¬ 
tive  of  delinquency  as  to  be  included  in  them,  as  the  following 
case  illustrates : 

“  I  grew  up  in  a  small  town.  Among  the  boys  with  whom  I 
associated  there  were  very  distinct  groups.  The  difference  in  the 
groups  was  largely  a  matter  of  age,  athletic  ability  or  general  scho¬ 
lastic  ability.  There  were  always  some  boys  who  for  some  reason, 
either  lack  of  athletic  ability  or  being  ‘  dumb  ’  in  school,  could  not 
become  affiliated  with  any  group.  Practically  every  one  of  the  boys  who 
belonged  to  no  group, ^  wfro"were  ostracized,  so  to  speak,  were  taken 
before  the  authorities  for  delinquencies  before  they  were  sixteen  years 
of  age.  Later  some  of  them  committed  more  serious  offenses.”  61 

(e)  Individuals  and  institutions  of  moral  consequence  in 
the  neighborhood  may  be  productive  of  delinquency.  The  fol¬ 
lowing  case  shows  one  individual  turning  many  children  in  the 
direction  of  delinquency. 

In  one  neighborhood  in  Boston  there  is  a  modern  Fagan,  called 
“  The  Lobster  ”  by  the  children  in  the  neighborhood.  He  lived  in  a 
“  rickety,  disreputable  dwelling,  facing  the  alley,  in  which  was  a  run¬ 
ning  sewer,  infested  with  rats  and  vermin.  .  .  .  For  many  years 

his  ramshackle  house  had  been  the  rendezvous  for  the  boys  and  girls 
of  the  surrounding  neighborhood,  and  he  had  displayed  an  aptitude 
that  might  well  be  termed  genius,  in  discovering  and  developing  the 
peculiar  weakness  of  the  individual  child,  and  then  twisting  and 
further  distorting  that  trait,  till  the  child  was  prepared  to  enter  upon 
a  career  of  juvenile  delinquency.  With  fiendish  precision  and  inge¬ 
nuity  he  had  planned  his  illicit  laboratory,  carefully  planting  and 
fostering  various  vices,  and  apportioning  that  iniquity  to  the  indi¬ 
vidual  child  that  best  suited  its  characteristics.  Therefore,  in  his  gang 


61  Manuscript. 
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were  juvenile  offenders  of  all  types  and  kinds,  and  in  proportion  as 
they  flourished  and  prospered,  so  his  finances  increased,  as  he  per¬ 
mitted  them  to  keep  but  a  fraction  of  their  peculations  and  ill- 
acquired  booty.”  52 

There  may  be  institutions,  also,  located  in  the  neighbor¬ 
hood  without  desire  on  the  part  of  the  members  of  that  neigh¬ 
borhood.  This  is  especially  true  of  houses  of  prostitution ;  and 
the  negroes  are  the  ones  who  suffer  principally  from  such  vice 
districts.  The  Chicago  Commission  on  Race  Relations  in  its 
report  of  1922  stated : 

“The  chief  of  police  (of  Chicago)  in  1912  warned  prostitutes 
that  so  long  as  they  confined  their  residence  to  districts  west  of 
Wabash  Avenue  and  east  of  Wentworth  Avenue,  they  would  not  be 
disturbed.  This  area  contained  at  that  time  the  largest  group  of 
Negroes  in  the  city,  with  most  of  their  churches,  Sunday  Schools  and 
societies.  .  .  .  That  many  Negroes  live  near  vice  districts  is  not 

due  to  their  choice,  nor  to  low  moral  standards,  but  to  three  causes: 

(1)  Negroes  are  unwelcome  in  desirable  white  residence  localities; 

(2)  small  incomes  compel  them  to  live  in  the  least  expensive  places 
regardless  of  surroundings;  while  premises  rented  for  immoral  pur¬ 
poses  bring  notoriously  high  rentals,  they  make  the  neighborhood 
undesirable  and  the  rent  of  other  living  quarters  there  abnormally 
low;  and  (3)  Negroes  lack  sufficient  influence  and  power  to  protest 
effectively  against  the  encroachments  of  vice.”  65 

Such  institutions  are  apt  to  produce  delinquency  not  only 
because  of  the  sex  standards  involved,  but  also  because  the 
district  of  vice  is  frequently  the  district  of  professional  crim¬ 
inals.  They  have  their  “  hang-outs  ”  and  headquarters  in  such 
sections,  and  thus  set  general  standards  that  are  apt  to  infect 
the  people  of  the  neighborhood,  quite  apart  from  the  sexual 
vice.  Pool-rooms,  especially,  are  apt  to  be  thick  in  such  sec¬ 
tions  and  to  be  the  general  rendezvous  of  criminals  and  near¬ 
criminals,  where  standards  are  set  which  the  youth  of  the 
district  can  hardly  resist.  Also,  the  presence  of  such  insti¬ 
tutions  lowers  the  status  of  the  people ;  they  have  less  to  lose 
if  convicted  of  crime;  their  role  is  necessarily’  one  of  infe¬ 
riority;  their  self-respect  consequently  is  lowered  and  crime 
often  results. 

62  Drucker  and  Hexter,  op.  cit.,  p.  77. 

63  Chicago  Commission  on  Race  Riots,  op.  cit.,  pp,  343-344. 
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School-stores,  while  relatively  harmless  to  the  adults,  con¬ 
tribute  immensely  in  some  sections  to  the  delinquency  of  the 
children.  Many  of  these  stores  have  small  gambling  devices, 
sell  cigarettes  and  nasty  pictures.  By  thus  causing  confusion 
of  standards  they  frequently  undermine  the  morale  of  the 
iijvenile  part  of  the  community. 

Many  of  the  places  of  recreation  contribute,  also,  to  the 
delinquency  of  the  children  of  the  neighborhood.  It  has  been 
a  commonplace  that  most  of  the  delinquencies  of  children 
occur  in  the  search  for  recreation.  The  general  situation,  as 
pointed  out  most  clearly  by  Jane  Addams,54  is  as  follows :  The 
only  recreations  generally  available  are  those  furnished  by 
commercial  concerns.  These  concerns  are  interested  primarily 
in  securing  a  profit,  and  consequently  offer  whatever  produces 
the  largest  profit,  regardless  of  the  welfare  of  those  engaging 
in  them.  From  the  point  of  view  of  the  manager  the  recrea¬ 
tions  are  what  the  public  demands.  The  recreations,  if  of  a 
socially  undesirable  character,  are  particularly  dangerous,  due 
to  the  fact  that  people  generally  lower  their  inhibitions  during 
recreation;  a  different  code  generally  prevails  in  places  of 
recreation  than  in  the  home  or  business  or  school.  The  result 
is  that  many  of  the  neighborhood  dance-halls,  pool-rooms, 
school-stores,  picture-shows,  and  other  recreational  institu¬ 
tions  are  injurious  to  many  juveniles.  Perhaps  these  institu¬ 
tions  are  particularly  important  in  connection  with  truancy. 
In  the  country  a  truant  goes  to  the  woods  or  the  river  and 
spends  a  comparatively  harmless  day  away  from  school.  But 
in  the  city  the  truant  must  keep  out  of  sight  and  that  forces 
him  into  the  places  of  commercial  recreation. 

On  the  other  hand  the  absence  of  places  of  recreation, 
either  public  or  commercial,  is  perhaps  more  important  than 
the  presence  of  injurious  commercial  institutions.  Thurston 
found  in  his  study  of  the  relation  between  delinquency  and 
spare-time  in  Cleveland  that  75  per  cent,  of  the  delinquents 
studied  had  conduct  difficulties  related  to  spare-time  activities 
and  that  these  affected  the  delinquencies  in  four  principal 
ways:  (a)  “The  act  for  which  the  delinquent  is  cited  is  like 


64  Jane  Addams,  The  Spirit  of  Youth  and  the  City  Streets. 
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other  habitual  spare-time  acts  that  are  not  consistently  treated 
as  delinquent  by  the  community.”  Children  are  allowed  to 
pick  up  coal  from  the  tracks,  but  are  arrested  for  picking  up 
bolts  or  nuts;  they  can  climb  over  the  cars  on  the  tracks,  but 
are  arrested  for  riding  on  the  cars  in  motion,  (b)  “  The  delin¬ 
quent  act  is  suggested  by  the  habitual  spare-time  practice.” 
Boys  who  constantly  loafed  around  a  certain  corner  stole  a 
peanut  machine  from  the  corner;  girls  who  habitually  spent 
many  hours  a  day  on  the  streets  or  in  the  parks  or  at  the  beach, 
picking  up  men,  became  sexually  immoral,  (c)  “  The  delin¬ 
quent  act  is  committed  in  order  to  get  money  for  recreation.” 
One  boy  stole  copper  wire  “  in  order  to  get  money  to  go  to 
shows  and  buy  things.”  (d)  “  The  delinquent  act  is  com¬ 
mitted  to  qualify  the  child  for  certain  recreational  opportuni¬ 
ties  afforded  by  a  recognized  play  group.”  A  girl  stole  clothes 
from  a  store  in  order  to  dress  as  well  as  the  girls  with  whom 
she  played.55  A  comparison  of  delinquents  and  of  school  chil- 
dren  in  Cleveland  showed  that  the  delinquents  had  a  much 
narrower  range  of  recreational  activities,  and  that  they  spent 
much  more  time  in  desultory  pursuits  than  did  the  school 
children.  Moreover,  70  per  cent,  of  the  persons  who  had 
developed  into  “  wholesome  citizens  ”  reported  that  in  their 
school  years  their  recreations  were  suggested  or  guided  by 
parents,  teachers,  relatives,  or  friends.  Most  of  the  delin¬ 
quents  had  formed  their  recreational  habits  either  casually  or 
surreptitiously.56  The  absence  of  institutions  for  wholesome 
recreation,  therefore,  makes  a  neighborhood  which  is  contrib¬ 
utory  to  delinquency. 

There  is  no  neighborhood,  however,  in  which  all  members 
become  delinquent.  And  even  in  the  best  neighborhoods 
some  people  become  delinquent.  The  types  of  neighborhoods 
described  do  not  inevitably  produce  delinquency  in  their 
members,  but  they  counteract  the  influences  of  law  and  help 
to  develop  criminality. 

,  3.  The  Public.-— The  attitudes  and  opinions  of  the  public 
are  most  important  factors  in  the  production  of  crime.  The 

55  H.  W.  Thurston,  Delinquency  and  Spare  Time,  p.  118. 

60  Ibid.,  pp  114-115. 
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public  does  not,  to  be  sure,  advocate  murder  and  burglary. 
But  a  general  disregard  for  law  and  disrespect  for  those  who 
make  and  enforce  law  prevail  in  the  United  States.  Legisla¬ 
tures,  considered  as  corporate  bodies  rather  than  as  indi¬ 
viduals,  are  generally  regarded  with  contempt,  suspicion,  and 
distrust.  Hardly  one  novel  dealing  with  legislatures  has  been 
written  in  the  United  States  during  the  last  generation  which 
has  not  presented  those  bodies  as  corrupt,  boss-ridden,  ineffi¬ 
cient,  and  lacking  in  scientific  methods  and  procedure.  Hun¬ 
dreds  of  cartoons  can  be  found  characterizinglegislatures  in 
the  same  way,  but  few  that  show  them  as  honest  and  efficient. 
Similarly  the  police  are  generally  regarded  and  described  as 
brutal,  corrupt,  and  inefficient.  Fosdick  sums  up  the  general 
public  attitude  toward  the  police  thus  : 


“  Instead  of  confidence  and  trust,  the  attitude  of  the  public 
toward  the  police  is  far  more  often  than  not  one  of  cynicism  and 


uspicion 


»  67 


The  public  attitude  toward  the  courts  is  perhaps  more 
favorable,  but  inclines  toward  ridicule  of  the  higher  courts  for 
corporate  inefficiency,  and  still  greater  ridicule  and  contempt 
for  the  lower  courts  for  the  additional  defects  of  individual 
inefficiency  and  squalid  surroundings.  A  prominent  member 
of  the  bar  of  Philadelphia  in  the  following  statement  is  prob- 
^^ably  representing  fairly  well  the  public  attitude : 


“  The  wonder  is  not  that  so  many  guilty  men  escape  but  that 
under  our  present  system  any  guilty  men  are  ever  convicted.  Where 
they  have  money  enough  to  employ  the  most  able  counsel  and  to  take 
advantage  of  every  delay  and  technicality  available,  they  practically 
never  are  convicted.”  58 


*  Again  and  again  the  statement  is  made  when  some  promi¬ 
nent  and  influential  person  is  being  tried :  “  He  is  undoubt¬ 
edly  guilty  but  will  never  be  convicted.” 

In  view  of  this  general  attitude  toward  the  men  and  insti¬ 
tutions  that  make  and  enforce  laws,  it  is  clear  that  there  can 


57  R.  B.  Fosdick,  American  Police  Systems,  p.  380. 

58  S.  Scoville,  Jr.,  “  The  Evolution  of  Our  Criminal  Procedure,” 
Annals  of  Amer.  Acad.,  52:  97  March,  1914. 
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be  little  respect  for  law  as  such.  There  may  be  some  fear  of 
detection  and  punishment,  but  little  inner  opposition  to  law¬ 
breaking  by  one’s  self  or  others  as  long  as  one  is  not  himself 
affected  and  his  immediate  associates  do  not  object.  Aside 
from  the  fear  of  punishment  one  would  generally  prefer  to 
be  caught  breaking  almost  any  of  the  laws  rather  than  eat¬ 
ing  peas  on  his  knife.  The  general  public  attitude  seems  to 
be  that  one  sliouid  use  his  own  discretion  as  to  obeying  the 
laws.  In  fact  one  of  the  prominent  newspapers  of  the  United 
States  in  the  autumn  of  1923  practically  advised  people  to 
use  their  own  discretion  in  the  matter  of  obeying  a  law  which 
had  been  passed.  The  problem  is  to  do  the  thing  you  want  to 
do  without  getting  caught.  It  is  a  game,  made  more  interesting 
because  of  the  possible  penalty.  Many  persons  regard  a  suc¬ 
cessful  violation  of  the  law  as  “  smart  ”  so  long  as  the  violation 
does  not  run  counter  to  the  code  of  their  primary  groups. 
Some  crimes  are  taboo  in  some  circles,  but  the  crimes  that  are 
taboo  in  one  circle  may  not  be  in  another  circle.  Some 
persons  break  laws  carefully  and  with  a  certain  ceremony, 
others  break  laws  wantonly  and  in  a  spirit  of  bravado. 

When  one  is  caught  the  problem  is  to  “  fix  things.”  It  is 
popularly  assumed  that  “  respectable”  people  generally  succeed 
in  doing  this  if  they  have  money  enough.  The  jailer  of  Cook 
County  in  1922  gave  as  his  fundamental  explanation  of  the 
prevalence  of  crime  the  public  belief  in  the  possibility  of 
“  fixing  things.”  Because  of  this  opinion  regarding  the  courts 
and  police,  these  institutions  are  regarded  by  those  who  have 
less  money  as  selling  justice.  According  to  that  opinion  the 
only  reason  for  being  arrested  or  convicted  is  poverty.  And 
it  is  probable  that  no  part  of  the  population  is  better 
acquainted  with  the  corruption  and  graft  in  the  legislative, 
judicial,  and  police  systems,  so  far  as  they  exist,  than  are  the 
professional  criminals  and  the  near-criminals. 

And  thus  we  have  the  very  anomalous  condition  of  a  great 
amount  of  government  but  great  weakness  of  government.  It 
is  probable  that  we  have  never  in  the  history  of  the  world  had 
as  much  governmental  regulation  of  conduct  as  now  and  that 
government  has  never  had  as  little  influence  as  now.  The 
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amount  of  government  is  due  to  the  difficult  problem  of  con¬ 
trol  confronting  modern  western  civilization.  During  all  pre¬ 
vious  history  society  was  organized  on  the  basis  of  primary, 
face-to-face  groups.  Each  group  was  largely  self-sufficient  and 
isolated  from  all  other  groups.  All  members  of  a  group  had 
the  same  traditions  and  were  confronted  by  the  same  prob¬ 
lems.  In  that  situation  control  was  spontaneous  and  easy. 
During  the  last  two  centuries  a  different  plan  of  organization 
has  been  developed.  Primary  groups  still  remain,  but  com¬ 
paratively  and  to  some  extent  absolutely  they  are  less  impor¬ 
tant  than  previously.  The  important  influences  for  business 
and  industrial  and  even  scientific  and  educational  purposes 
may  come  across  the  continent.  The  result  is  the  control  of 
these  secondary  relations  has  not  been  developed.  We  do  not 
have  sufficient  uniformity  of  interests  or  sufficient  uniformity 
of  attitudes  regarding  our  interests  to  have  a  spontaneous 
control.  Each  individual  or  each  small  group  attempts  to  get 
the  desired  objects,  with  little  regard  for  society  as  a  whole. 
Business  men  have  little  compunction  about  throwing  their 
employees  into  unemployment  if  that  means  profits ;  employees 
have  little  compunction  about  stopping  the  factories  of  their 
employers  if  that  means  higher  wages.  Eailway  companies 
during  the  first  fifty  years  of  their  history  were  notorious  in 
their  methods  of  getting  what  they  wanted  without  hesitation 
as  to  methods  to  be  used. 

At  the  same  time  the  present  is  an  age  of  diversity  of 
opinions,  standards,  and  codes.  This  diversity  affects  most  of 
the  important  activities  and  institutions  of  modern  life — mar¬ 
riage,  business,  religion,  education,  and  politics.  We  do  not 
like  the  variant  activities  of  other  groups  and  we  attempt  to 
stop  them  by  laws.  We  attempt  to  compel  uniformity  in  the 
beliefs  and  activities  that  we  regard  as  proper. 

This  diversity  of  patterns  is  the  direct  result  of  the  mobil¬ 
ity  in  modem  life,  both  physical  and  psychological,  which  has 
brought  the  individual  into  contact  with  a  great  variety  of 
ideals  and  standards.  This  mobility  means  not  only  change 
from  place  to  place,  but  change  from  class  to  class.  Conse¬ 
quently  the  individual  feels  that  he  has  a  right  to  envy  those 
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who  have  more  than  he  has.  Those  without  money  or  privi¬ 
lege  feel  that  they  are  missing  things  they  are  entitled  to  have. 
If  they  cannot  get  these  things  by  legal  means,  they  feel  justi¬ 
fied  by  the  precedents  set  by  the  leaders  of  society  in  getting 
them  by  other  means.  Thomas  states  that  the  behavior  of  the 
Polish  girls  who  have  immigrated  to  this  country  depends 
in  part  on  the  attractions  offered  to  those  who  stay  in  the 
beaten  path. 


“  And  these  attractions  are  certainly  neither  many  nor  strong 


for  the  daughter  of  a  Polish  immigrant.  First  school,  which  to  her 


mind  does  not  lead  anywhere,  is  not  a  means  to  any  definite  end. 
Then  dependent  and  meaningless  housework  at  home  or  tiresome 
shopwork  with  no  profit  to  herself.  Later  marriage  and,  after  a  few 
short  new  experiences,  continuation  of  the  same  meaningless  work 
from  day  to  day  as  the  only  important  genuine  interest— and  this 
has  to  be  bought  at  the  cost  of  pain,  ceaseless  toil,  increased  poverty 
and  diminished  chances  for  personal  pleasure.  There  is  little  response 
at  any  period  of  her  life  from  parents,  husband  or  children,  little 
recognition,  for  in  a  loose  community  recognition  does  not  come  as 
a  reward  of  ‘  sterling  moral  qualities  ’  and  ‘  honest  labor  ’  but  goes 
to  all  kinds  of  superficial  brilliancy  and  show. 

“  Perhaps  the  girl  would  settle  down  unrevoltingly  to  this  steady 
life,  however  dull,  if  the  apparent  possibilities  of  an  entirely  different 
life,  full  of  excitement,  pleasure,  luxury  and  showing-off  were  not 
continually  displayed  before  her  eyes  in  an  American  city.  Shop 
windows,  theatres,  the  press,  street  life  with  its  display  of  wealth, 
beauty  and  fashion,  all  this  forms  too  striking  a  contrast  to  the 
monotony  of  the  prospect  which  awaits  her  if  she  remains  a  ‘  good 
girl.’  If  she  felt  definitely  and  irremediably  shut  off  from  this  1  high 
life  ’  by  practically  impassable  class  barriers,  as  a  peasant  girl  in 
Europe  feels,  she  might  look  at  all  this  show  of  luxury  as  upon  an 
.  interesting  spectacle  with  no  dream  of  playing  a  r61e  in  it  herself. 
But  even  aside  from  the  idea  of  democracy — which  though  it  does  not 
mean  much  to  her  politically,  teaches  her  to  think  that  the  only  social 
differences  between  people  are  differences  of  wealth — she  feels  that 
some  small  part  at  last  of  this  gorgeousness  actually  is  within  her 
reach,  and  her  imagination  pictures  to  her  indefinite  possibilities  of 
further  advance  in  the  future.  Sooner  or  later,  of  course,  she  will  be 
forced  back  into  her  destined  channel  by  society  .  .  .  but  before 

her  dreams  are  dispelled  she  tries  to  realize  them  as  far  as  she  can.”  59 


59  Thomas  and  Znaniecki,  op.  cit.,  vol.  5,  pp  338-339. 
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Because  we  are  confronted  with  this  difficult  problem  of 
control  we  have  much  government.  But  the  method  has  not 
proved  to  be  very  effective,  for  the  governmental  activities 
have  not  been  supported  by  persistent  and  strong  attitudes  of 
the  members  of  the  group.  The  lack  of  influence  is  due  pri¬ 
marily  to  the  fact  that  we  are  in  a  period  of  great  transition. 
Since  the  time  of  the  industrial  revolution  regulation  has  been 
regarded  with  opposition.  Because  of  the  great  changes  that 
occurred  at  that  time  the  regulations  of  the  past  proved  to  be 
inadequate.  The  business  men  who  took  control  found  the 
regulations  of  the  feudal  period  quite  unsuited  to  their  pur¬ 
poses  and  demanded  the  abolition  of  most  restrictive  laws. 
The  frontier  communities,  confronted  with  new  problems, 
developed  policies  for  themselves  with  scant  regard  for  the 
regulations  of  the  settled  communities.  And  thus  we  have 
modern  society  divided,  passing  many  laws  and  having  respect 
for  few  of  them.  Those  who  are  most  insistent  on  the  observa¬ 
tion  of  law  frequently  take  the  law  into  their  own  hands,  thus 
violating  the  law.  The  prevalence  of  lynching,  Ku  Klux  Klan 
raids,  deportations,  and  such  practices  are  illustrations  of  the 
public  distrust  of  law  and  of  public  institutions. 

A  few  centuries  ago  government  had  prestige  because  the 
king  was  assumed  to  be  intimately  related  to  deity.  The  pres¬ 
tige  secured  by  government  from  that  source  has  been  retained 
by  force  of  custom,  with  some  support  derived  from  its  prac¬ 
tical  efficiency.  But  as  the  tests  of  efficiency  became  more 
accurate  and  the  problems  of  government  more  difficult  be¬ 
cause  of  the  increasing  complexity  of  modern  life,  the  prestige 
of  government  was  lost.  Thus  crime  and  corrupt  politics  are 
intimately  related,  both  being  the  result  of  the  lack  of  respect 
for  government.  It  is  easy  to  break  laws  derived  from  a  source 
that  no  one  respects  greatly,  and  it  is  easy  to  manipulate  poli¬ 
cies  in  the  interest  of  narrow  groups  when  few  people  have  an 
intense  interest  in  the  larger  groups. 

Thus  the  public  is  an  extremely  important  factor  in  the 
causation  of  crime,  not  because  it  is  a  positive  force  impelling 
people  to  commit  crime,  but  because  of  the  failure  to  develop 
scientific  methods  and  principles.  Thus  it  lowers  the  inhibi- 
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tions,  weakens  other  influences,  and  furnishes  the  potential 
criminal  with  justifications  for  violating  laws.  The  leaders  of 
the  public  break  laws  when  it  suits  their  purposes  and  they 
seem  to  be  opposed  only  to  violations  of  laws  by  other  persons 
who  use  their  discretion  in  the  matter.  And  the  other  members 
of  the  public  use  the  same  method. 


The  newspapers  as  agents  of  public  opinion  have  a  con¬ 
siderable  influence  in  producing  general  attitudes  favorable 
to  crime. 

“It  (the  yellow  journal)  is  a  positive  agent  of  vice  and  crime. 
The  condition  of  morality,  as  well  as  of  mental  life,  in  a  community 
depends  on  the  prevailing  copies.  A  people  is  profoundly  influenced 
by  whatever  is  persistently  brought  to  its  attention.  A  good  illus¬ 
tration  of  this  is  the  fact  that  an  article  of  commerce — a  food,  a 
luxury,  a  medicine,  or  a  stimulant — can  always  be  sold  in  immense 
quantities  if  it  be  persistently  and  largely  advertised.  In  the  same 
way  the  yellow  journal  by  an  advertisement  of  crime,  vice,  and  vul¬ 
garity,  on  a  scale  unexampled  in  commercial  advertising  and  in  a  way 
that  amounts  to  approval  and  even  applause,  becomes  one  of  the 
forces  making  for  immorality.”  60 

,  A  study  of  newspapers  by  Miss  Fenton  showed  that  over 
eight  per  cent,  of  the  total  space  of  fifty-seven  representative 
newspapers  was  devoted  to  matter  that  was  essentially  anti¬ 
social  in  its  nature.61  To  a  slight  extent  the  technique  of  crime 
is  taught  by  newspaper  stories. 

Some  of  the  earlier  novels,  such  as  Ainsworth’s  and 
Bulwer-Lytton’s,  glorified  criminals.  Mayhew  offers  some  evi¬ 
dence  of  this  from  statements  of  criminals.  Many  persons 
aspired  to  be  followers  of  Jack  Shepard  and  other  romantic 
criminals.  In  somewhat  the  same  way  more  recently  the  Jesse 
James  stories,  the  Diamond  Dick  novels,  and  the  cheap  maga¬ 
zines  have  developed  a  considerable  body  of  opinion  and  senti¬ 
ment  favorable  to  crime  by  glorification  and  suggestion.  In 
addition  erotic  literature  has  had  bad  effects  on  some  readers 

00  W.  I.  Thomas,  “The  Psychology  of  the  Yellow  Journal,”  Amer. 
Mag.,  65:  496,  March,  1908. 

61  Frances  Fenton,  “  Influence  of  Newspapers  upon  Crime,”  Amer. 
Jour.  Sociol.,  16:  560,  January,  1911.  For  an  illustration  of  the  space 
devoted  to  one  scandal,  see  New  Repub.,  35:  175-176,  April  11,  1923. 
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because  of  the  persistent  sex  imagery  created.  But  there  is 
little  evidence  that  such  literature  in  general  is  of  primary 
importance  in  the  development  of  criminals.62 

PieturerjdhQWS  are  even  more  important  than  literature  in 
presenting  copies,  making  vice  and  crime  attractive,  and  deter¬ 
mining  imagery.  Again  and  again  boys  caught  in  delinquen¬ 
cies  have  made  the  explanation :  “  It  looked  so  easy  in  the 
movies  and  we  thought  we  could  get  away  with  it,  too.”  And 
these  stories  come  from  such  distant  places  and  in  such  dif¬ 
ferent  connections  that  one  is  justified  in  believing  that  some 
of  them  are  true.  A  gang  of  boys  in  Urbana,  Illinois,  made 
that  explanation  when  finally  captured  after  a  long  series  of 
burglaries,  auto-thefts,  hold-ups,  and  pilferings.  A  girl 
arrested  in  Chicago  for  stealing  jewelry  had  carefully  copied 
the  method  shown  in  one  of  the  current  picture-shows.63 

Public  opinion  in  pre-literate  society  made  it  practically 
impossible  to  commit  crime.  Public  opinion  in  present  society 
not  only  puts  no  such  impassable  barriers  around  the  indi¬ 
vidual,  but  gives  him  glorified  examples,  makes  him  believe 
that  crime  is  customary,  breaks  down  the  legal  influences.  It 
is  probable  that  the  principal  reason  for  the  difference  in  fre¬ 
quencies  of  crime  in  the  United  States  and  Canada  or  England 
is  this  public  opinion. 

(For  Suggested  Readings,  see  pp.  182-185.) 

62  S.  Sighele,  Litterature  et  Criminalite,  pp.  165  ff.  Sighele  main¬ 
tains  that  Goethe’s  Werther  produced  many  suicides. 

63  Louise  de  K.  Bowen,  Safeguards  for  City  Youth ,  pp.  12-13. 
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CAUSATION  CONCLUDED 

1.  Economic  and  Occupational  Conditions. — Breckin¬ 
ridge  and  Abbott  in  their  study  of  juvenile  delinquency  in 
Chicago  1  and  Fernald  in  her  study  of  women  delinquents  in 
New  York  State2  have  attempted  to  rate  the  homes  from  which 
delinquents  come,  from  the  standpoint  of  economic  conditions. 
The  results  are  given  in  Table  XVIII. 

Table  XVIII 


Ratings  of  Economic  Conditions  of  Homes  of  Juvenile  Delinquents  in 
Chicago  and  Women  Delinquents  in  New  York  State 


Home  Conditions 

Chicago 

New  York 
State 

(420  Cases) 

Male 

(584  Cases) 

Female 
(157  Cases) 

Both 

(741  Cases) 

Very  poor . 

38.2 

68.8 

44.7 

41.4 

Poor . 

37.9 

21.0 

34.3 

45.0 

Fair . 

21.2 

7.6 

18.3 

13.1 

Good . 

1.7 

1.3 

1.6 

0.5 

Very  good . 

0.0 

0.0 

0.0 

0.0 

No  home . 

1.0 

1.3 

1.1 

0.0 

It  appears  that  the  standards  were  probably  not  the  same 
in  the  two  cases,  though  the  verbal  definitions  are  much  alike ; 
neither  study  can  be  compared  with  the  general  population 
because  of  lack  of  such  ratings  for  the  same  communities. 

Healy  found  that  8  per  cent,  of  the  first  thousand  youthful 
recidivists  studied  in  Chicago  came  from  homes  in  which 
poverty  was  a  characteristic,  and  24  per  cent,  of  the  second 
series  of  the  same  size  and  kind.3  The  families  of  one-fourth 

1  Breckinridge  and  Abbott,  op.  cit.,  pp.  70-72. 

2  Fernald,  op.  cit.,  p.  210. 

3  Healy  and  Bronner,  op.  cit.,  pp.  50-52. 
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of  the  juvenile  delinquents  studied  in  Connecticut  were  regis¬ 
tered  with  charity  societies;  the  reasons  assigned  for  the 
poverty  of  the  family  was  the  misconduct  of  parents  in  58 
per  cent,  of  the  cases  in  which  delinquent  children  appeared 
in  the  family,  as  contrasted  with  41  per  cent,  of  all  fam¬ 
ilies  recorded.4 

Without  comparable  statistics  for  the  general  population 
it  is  not  possible  to  determine  how  important  poverty  is.  And 
even  if  such  statistics  were  available  it  would  not  isolate  eco¬ 
nomic  conditions  from  drunkenness,  feeblemindedness,  and 
other  things  that  might  be  the  cause  of  both  poverty  and 
delinquency.  Without  being  able  to  determine  accurately  the 
importance  of  this  factor,  therefore,  it  is  possible  to  consider 
.Jdje  ways  in  which  poverty  tends  to  produce  delinquency. 
Poverty  in  the  modern  city  generally  means  segregation  in 
lowrrent  sections,  where  people  are  isolated  from  many  of  the 
cultural  influences  and  forced  into  contact  with  many  of  the 
degrading  influences.  Poverty  generally  means  a  low  status, 
with  little  to  lose,  little  to  respect, TitUeTo-^ Tie  proud  of, .  little 
to  sustain  efforts  to  improve.  It  generally  means  bad  housing 
conditions,  lack  of  sanitation  in  the  vicinity,  and  lack  of 
attractive  community  institutions.  It  generally  means  both 
parents  away  from  home  for  long  hours,  with  the  fatigue,  lack 
of  control  of  children,  and  irritation  that  go  with  these.  It 
generallv  means  withdrawal  of  the  child  from  school  at  an 
early  age  and  the  beginning  of  mechanical  labor,  with  weak¬ 
ening  of  the  home  control,  the  development  of  anti-social 
grudges,  and  lack  of  cultural  contacts.  ^Poverty,  together  with 
the  display  of  wealth  in  shop-windows,  streets,  and  picture- 
sbows,  generally  means  envy  and  hatred  of  the  rich  and  the 
feeling  of  missing  much  in  life,  because  of  the  lack  of  satis¬ 
faction  of  the  fundamental  wishes.  Poverty  seldom  forces 
peopleto  steal  orBecome  prostitutes  in  order  to  escape  starva¬ 
tion.  It  produces  its  effect  most,  frequently  0n  the  attitudes, 
rather  than  on  the  organism.  But  it  is  surprising  how  many 

4  W.  B.  Bailey,  “  Children  Before  the  Courts  in  Connecticut,” 
United  States  Children’s  Bureau,  Pub.  1/3,  p.  80. 
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poor  people  are  not  made  delinquents  rather  than  how  many 
are  made  delinquents. 

A  little  information  has  been  secured  regarding  the  rela¬ 
tion  of  occupations  to  crime.  Occupation  of  children  seems 
to  be  conducive  to  delinquency.  About  38  per  cent,  of  the 
delinquents  in  the  Manhattan  Children’s  Court  in  1916  had 
been  employed  prior  to  court  proceedings,  though  only  about 
10  per  cent,  of  the  children  of  Manhattan  in  general  were 
employed;  these  boys  came  almost  equally  from  homes  rated 
as  good,  fair,  and  bad,  and  there  was  little  difference  in  aver¬ 
age  mentality,  judged  by  the  proportions  in  ungraded  classes. 
The  working  boys  committed  more  serious  offenses  and  had  a 
higher  percentage  of  recidivism — 43  per  cent,  of  the  workers 
were  recidivists,  28  per  cent,  of  the  non-workers.  It  was 
judged  that  in  28  per  cent,  of  the  cases  there  was  a  direct 
connection  between  the  delinquency  and  the  occupation.5  This 
conclusion  by  Miss  McIntyre  is  in  accordance  with  the  older 
findings  of  the  Commission  on  Woman  and  Child  Wage- 
earners,  that  the  proportion  of  working  children  who  became 
delinquent  was  about  four  times  as  great  as  the  proportion  of 
the  children  not  working.6  Those  engaged  in  street  trades 
seem  especially  liable  to  delinquency. 

“  At  one  time  in  the  Hart’s  Island  Reformatory  63  per  cent,  of 
the  inmates  had  been  newsboys;  in  the  Catholic  Protectory  40  per 
cent,  had  been  newsboys;  in  the  House  of  Refuge  30  per  cent,  of  the 
younger  boys  had  been  engaged  in  this  occupation,  and  at  Randall’s 
Island  70  per  cent,  of  the  older  boys  had  been  newsboys.  At  Glenn’s 
Mills,  Pennsylvania — a  large  reform  school — the  percentage  is  even 
higher,  being  77  per  cent.” 7 

Work  as  a  servant  girl  seems  especialfy  important  as  a 
cause  of  delinquency,  and  especially  of  prostitution. 

“Between  37  and  60  per  cent,  of  professional  prostitutes  have 
been  servant  girls,  according  to  different  reports  from  different  coun- 

5  Ruth  McIntyre,  “  Child  Labor  and  Juvenile  Delinquency,”  Jour. 
Delinq.,  3:  95-114,  May,  1918. 

0  United  States,  “  Report  on  Woman  and  Child  Wage-earners,” 
1910,  vol.  8,  Juvenile  Delinquency  and  its  Relation  to  Employment , 
p.  37. 

7  Louise  de  K.  Bowen,  Safeguards  for  City  Youth,  p.  218. 
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tries.  The  average  is  perhaps  50  per  cent.  Yet  this  class  is  well  fed 
and  housed,  they  supply  a  universal  demand  and  have  no  economic 
anxieties.  But  they  are  treated  as  an  inferior  class,  shown  no  cour¬ 
tesies,  come  and  go  by  the  back  door;  their  work  is  monotonous  and 
long,  and  they  rebel  against  what  they  call  ‘  that  hard  graft,’  and 
seek  pleasure,  response  and  recognition  in  the  evening.”  8 

Very  much  the  same  statement  may  be  made  regarding 
waitresses.9 

2.  Education. — Many  attempts  have  been  made  to  prove 
that  crime  is  the  result  of  lack  of  formal  education.  The 
report  of  the  Bureau  of  the  Census  for  1910  shows  that  12.8 
per  cent,  of  the  prisoners  were  illiterate,  as  contrasted  with 
8.2  per  cent,  of  the  total  population  fifteen  years  of  age  and 
over.  This  difference  is  not  great,  and  even  this  difference 
should  be  discounted  because  the  criteria  of  illiteracy  are  not 
standardized  and  vary  from  place  to  place,  and  because  about 
one-tenth  of  the  prisoners  were  not  reported  regarding  liter¬ 
acy.  It  is  quite  clear  that  the  proportion  of  prisoners  who  are 
illiterate  is  decreasing;  for  all  prisoners  in  Massachusetts  the 
percentage  decreased  from  12.5  per  cent,  illiterate  in  1896  to 
9.7  per  cent,  in  1920;  for  native-born  prisoners  admitted  to 
Massachusetts  prisons  the  percentage  decreased  from  4.5  per 
cent,  in  1896  to  2.9  per  cent,  in  1920.  Moreover,  the  propor¬ 
tion  of  prisoners  illiterate  seems  to  be  decreasing  more  rap¬ 
idly  than  the  proportion  of  the  general  population  illiterate; 
in  the  decade  1870-1879  the  proportion  of  illiterate  prisoners 
in  the  Eastern  Penitentiary  of  Pennsylvania  was  about  three 
times  as  great  as  the  proportion  of  illiterates  in  the  general 
population  of  the  state;  in  the  decade  1910-1919  the  propor¬ 
tion  was  not  quite  twice  as  large  as  in  the  general  population. 
It  is  somewhat  interesting  that  the  proportion  of  illiterates 
among  the  general  negro  population  of  the  United  States  was 
greater  than  among  the  negro  prisoners  in  1910.  This  is 
explained,  probably,  by  the  fact  that  more  negroes  are 
arrested  and  imprisoned  in  cities,  in  which  there  is  less  illiter¬ 
acy  than  in  rural  districts ;  the  proportion  is  affected,  also,  by 

8  W.  I.  Thomas,  The  Unadjusted  Girl,  p.  118. 

9  Frances  Donovan,  The  Woman  Who  Waits. 
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the  differences  in  age  distribution  of  literacy  and  crime.  Even 
if  there  were  a  large  and  distinct  correlation  between  illiter¬ 
acy  and  crime,  it  might  mean  merely  that  both  were  caused 
by  the  same  unfortunate  conditions.  There  is  no  good  ground 
for  conclusion  from  any  of  these  facts  that  an  increase  in 
illiteracy  produces  crime.  Aside  from  the  statistics  of  illit¬ 
eracy  there  is  no  basis  for  comparison  of  the  criminal  and 
non-criminal  population  with  regard  to  education.  The  only 
conclusion  that  can  be  reached  is  negative — there  is  no  evi¬ 
dence  that  formal  scholastic  education  is  a  significant  factor 
in  increasing  or  decreasing  crime. 

Murchison  has  claimed  on  the  basis  of  a  survey  of  the 
prison  populations  of  Ohio,  Indiana,  and  Illinois  that  there 
are  72  “  college-trained  ”  men  in  those  institutions,  where 
only  25  would  be  expected  by  the  laws  of  chance;  that  is,  that 
college  training  increased  the  probability  of  criminality  about 
three  times.  Murchison  predicted  that  in  the  near  future  the 
proportion  would  be  ten  times  as  great  as  it  should  be  by  the 
laws  of  chance.10  But  this  conclusion  cannot  be  accepted  for 
the  following  reasons :  First,  Murchison  has  apparently  taken 
the  prisoner’s  statement  regarding  his  education.  Miss  Fernald 
found  that  this  was  unreliable  for  women  delinquents  in  New 
York.  She  states  “  occasionally  a  woman  claims  to  have  been 
a  college  graduate,  but  investigation  never  confirmed  her  state¬ 
ment.”  And  so  among  the  500  delinquents  studied  none  was 
found  who  had  entered  college.* 11  Also  among  the  3229  delin¬ 
quent  women  studied  by  the  Commission  on  Woman  and  Child 
Wage-earners  none  with  college  training  was  found.12  No 
such  studies  have  been  made  of  male  prisoners,  but  the  prison 
report  of  Indiana  for  1921  gives  2.6  per  cent,  of  the  prisoners 
with  collegiate  training;  1.2  per  cent,  of  the  males  and  11.4 
per  cent,  of  the  females  admitted  to  the  New  York  State 

10  C.  Murchison,  “  College  Men  Behind  Prison  Walls,”  School  and 
Society,  13:  633-640,  June  4,  1921. 

11  Fernald,  op.  cit.,  p.  272. 

12  United  States,  “  Report  on  Woman  and  Child  Wage-earners  in 
the  United  States,”  vol.  15,  Relation  Between  Occupation  and  Crim¬ 
inality  of  Women,  p.  23. 
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Prisons  were  reported  as  having  collegiate  training ;  and  in 
the  New  York  State  Reformatories  0.4  per  cent.  But  the 
unreliability  of  such  figures  may  be  illustrated  from  the  fol¬ 
lowing:  the  report  for  the  New  York  Reformatories  for  1918 
gave  no  prisoners  with  collegiate  training,  47  with  academic 
training;  the  report  of  1919  gave  64  with  collegiate  training 
and  none  with  academic  training;  the  report  for  1920  gave 
1  with  collegiate  training  and  3  with  academic  training; 
the  report  of  1922  gave  8  with  collegiate  training  and  90 
with  academic  training.  It  is  quite  clear  from  such  figures 
that  the  terms  are  not  standardized  and  mean  nothing  what¬ 
ever.  In  the  second  place,  even  if  we  had  definite  statistics 
of  the  number  of  prisoners  with  college  training,  we  do  not 
know  what  proportion  of  the  general  population  has  had 
college  training;  some  have  estimated  that  it  is  one  per  cent., 
some  have  estimated  two  per  cent.,  some  have  higher  estimates, 
but  they  are  all  estimates,  with  definitions  frequently  different 
from  those  used  by  prison  authorities  in  their  reports. 

But  this  entirely  negative  statement  is,  after  all,  rather 
damning  in  one  sense.  The  best  that  can  be  said  for  our 
educational  system  is  that  there  is  no  certain  proof  that  it 
decreases  crime,  perhaps  the  failure  to  prevent  crime  may 
be  due  to  innate  deficiencies  in  those  who  go  to  school,  but 
there  is  much  evidence  that  even  the  feeble-minded  can  be 
trained  in  physical  and  mental  activities  and  in  codes  and 
standards.  In  general  the  failure  of  the  schools  to  prevent 
crime  to  a  greater  extent  may  be  said  to  be  due  to  overcrowd¬ 
ing,  lack  oYindiyidualization,  lack  of  point  of  view,  and  lack 
of  facilities.  There  has  been  a  failure  to  develop  the  curricu¬ 
lum  to  meet  modern  needs ;  a  failure  to  adapt  the  curriculum 
to  the  individual  child  and  his  interests  and  abilities ;  a  failure 
of  teachers,  many  of  whom  regard  their  work  as  a  temporary 
job;  a  failure  to  extend  the  work  of  the  school  beyond  the 
walls  of  the  school  into  the  homes  and  neighborhoods;  and  a 
failure  of  the  general  public  to  realize  the  importance  of 
education,  and  the  necessity  of  paying  taxes  for  adequate 
provisions.  One  of  the  most  important  defects  of  the  school 
system  has  been  the  lack  of  training  in  regard  to  the  relation- 
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ships  of  people.  This  leaves  the  person  isolated  from  much  of 
the  culture  of  the  group,  with  a  paucity  of  interests  and  of 
methods  of  satisfying  the  fundamental  wishes,  and  without 
training  in  the  technique  of  citizenship.13 

3.  Stimulants  and  Narcotics. — There  has  been  an  im¬ 
mense  amount  of  discussion  of  the  relation  between  alcohol 
and  crime,  much  of  which  has  been  quite  profitless.  It  is 
difficult  to  determine  either  the  importance  of  alcohol  in  the 
production  of  crime  or  the  ways  in  which  it  produces  crime, 
because  alcoholism  is  so  frequently  the  result  of  other  condi¬ 
tions  which  would  produce  the  crime  without  the  alcoholism, 
and  also  because  the  effect  of  alcohol  on  some  crimes  is  so 
much  different  from  its  effect  on  other  crimes. 

Healy  did  not  find  alcohol  to  be  the  main  cause  in  any 
one  of  his  thousand  cases  of  juvenile  delinquency  in  Chicago, 
but  did  list  it  as  a  minor  cause  in  22  cases.14  He  reports, 
however,  that  in  31  per  cent,  of  a  thousand  cases  of  juvenile 
delinquency  in  one  of  his  series  one  or  both  parents  drank  to 
excess,  in  another  series  26.5  per  cent.,  and  in  his  Boston  series 
51  per  cent.15  Goring  found  that  the  correlation  between 
alcoholism  and  crime  in  general  was  not  significant  when 
intelligence  was  made  a  constant,  and  that  it  was  significant 
only  as  a  cause  of  crimes  of  personal  violence.16  There  is 
abundant  evidence,  however,  that  when  prohibition  first  went 
into  effect  and  was  strictly  enforced  arrests  for  drunkenness 
decreased  immenselv,  and  arrests  for  other  offenses  decreased 
somewhat.  The  number  of  arrests  in  Massachusetts  in  the 
years  just  prior  to  and  just  subsequent  to  the  enactment  of 
the  prohibition  laws  are  given  in  Table  XIX. 

Arrests  for  drunkenness  in  49  cities  of  30,000  population 
or  more  decreased  from  307,108  in  1917  to  108,051  in  1920, 
hut  in  the  same  period  arrests  for  other  offenses  in  those  cities 
increased  from  646,567  to  737, 567. 17  In  general  almost  every 

13  “Joint  Commission  on  Social  Studies,”  Hist.  Outlook,  13:  327- 
337,  December,  1922;  14:  53-54,  February,  1923. 

14  Healy,  op.  cit.,  p.  138. 

15  Judge  Baker  Foundation,  Case  Studies,  Series  1,  Nos.  2-3,  p.  5a. 

10  Goring,  op.  cit.,  pp.  277  and  286. 

17  Anti- Saloon  League  Yearbook,  1921,  pp.  68-70. 
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Table  XIX 

Arrests  for  Drunkenness  and  Other  Offenses  in  Massachusetts 

by  Years,  1917-1922 


Year 

Drunkenness 

Other  Offenses 

Total 

1917 

129,455 

79,661 

209,116 

1918 

92,838 

80,452 

173,290 

1919 

79,212 

81,180 

160,392 

1920 

37,160 

78,466 

115,626 

1921 

59,585 

92,481 

152,066 

1922 

75,655 

91,934 

167,589 

city  and  small  town  for  which  statistics  are  available  reported 
a  decrease  in  arrests  for  drunkenness  and  disorderly  conduct 
after  prohibition,  with  a  distinct  tendency  since  1920  in  some 
cities  to  regain  the  heights  of  the  years  before  prohibition. 
There  seems  to  be  nothing  more  certain  than  that  the  com¬ 
plete  and  successful  prohibition  of  use  of  intoxicating  liquors 
would  greatly  reduce  crime  (considered  as  a  unit),  assuming 
that  nothing  else  was  substituted.  Healy  subscribes  to  the 
opinion  of  Aschaffenburg  that  if  alcohol  could  be  completely 
eliminated  there  would  be  an  immediate  reduction  in  crime 
by  as  much  as  one-fifth,  to  say  nothing  of  the  effect  on  subse¬ 
quent  generations.  But  there  is  little  evidence  that  the 
more  serious  crimes  have  been  reduced  at  all  by  the  prohibi¬ 
tion  enactments. 

The  qualitative  problem  is  somewhat  more  definitely 
solved  than  the  quantitative  problem.  The  following  are  the 
ways  in  which  alcohol  is  said  to  cause  crime:  (a)  The  germ 
plasm  may  be  affected  by  alcohol.  Experimentation  on  animals 
fadetermine  the  effect  of  alcohol  on  the  germ  plasm  has  been 
carried  qn  for  sometime,  but  the  results  are  not  entirely  con¬ 
clusive.  _  Alcoholization  of  rats  reduces  the  vitality  and  via¬ 
bility  of  the  progeny;  experiments  on  chickens  gives  some 
evidencn  on  the  other  side,  that  alcoholization  of  parents' 
improves  the  offspring.  Even  if  it  were  found  that  alcoholism 
of  animals  produced  an  injurious  effect  on  progeny,  it  would 
by  no  means  follow  that  the  same  thing  would  be  true  of 
human  beings,  with  their  greater  specialization  of  functions 
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and  more  effective  protective  devices.  In  the  society  of  a  cen¬ 
tury  ago  alcoholism  was  extremely  prevalent  and  there  is  no 
proof  of  undesirable  effects  on  the  offspring.  The  statistical 
studies  of  Pearson  and  Elderton  give  additional  reason  for 
denying  such  effects.  The  only  conclusion  that  seems  to  be 
justified  is  that  there  is  no  certain  relationship  between  alco¬ 
holism  of  parents  and  deterioration  of  offspring.  Moreover, 
it  is  asserted  that  those  who  are  alcoholic  are  innately  defec¬ 
tive  in  some  way.  Alcoholic  insanity  has  decreased  in  New 
York  State  since  prohibition,  hut  some  other  forms  of  insan¬ 
ity  have  increased,  which  leads  to  the  conclusion  that  those 
individuals  who  would  have  been  admitted  as  alcoholically 
insane  if  saloons  had  continued  were  admitted  as  insane  in 
other  forms  under  prohibition.  But  Fernald  found  “  no 
demonstrable  difference  in  the  mental  capacity  of  the  women 
who  have  used  alcohol  and  those  who  have  not  ”  18  and  the 
statistics  of  insanity  in  New  York  admit  of  other  explana¬ 
tions.  Even  if  it  were  admitted  that  alcohol  affected  the 
progeny,  it  would  not  follow  that  it  would  necessarily 
increase  crime.  (b)Jt  is  possible  that  alcoholism  of  the 
mother  during  the  period  of  pregnancy  may  injure  the  off¬ 
spring.  But  this  is  not  entirely  certain  in  view  of  the  fairly 
desirable  traits  of  offspring  in  earlier  centuries  when  drinking 
was  customary,  and  also  in  view  of  the  fact  that  many  of  the 
defects  appearing  in  the  children  of  alcoholic  mothers  might 
have  appeared  even  if  the  mothers  had  not  been  alcoholic. 

(c)  Drinking  by  children  may  produce  some  effect  on  their 
physical  and  mental  constitutions,  but  there  is  no  reason  to 
suppose  that  this  physical  effect  will,  in  itself,  result  in  crime. 

(d)  The  most  important  relation  between  alcohol  and  crimes 
is  economic  and  social  rather  than  physiological.  The  most 
important  effect  of  the  alcohol  is  not  on  the  individual  himself, 
but  on  the  family  and  especially  on  the  children,  especially 
when  poverty  is  an  accompaniment  or  result  of  the  alcoholism. 
The  status  of  the  alcoholic  person  is  lowered;  others  respect 
him  less ;  he  has  less  self-respect  and  less  to  lose  by  other  con¬ 
duct  difficulties,  such  as  crime.  Alcohol  is  frequently  a  means 


18  Fernald,  op.  cit.,  p.  488. 
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of  screwing  up  the  courage  to  commit  deeds  of  violence.  It  is 
also  destructive  of  economic  efficiency  and  thus  tends  to  turn 
the  one  who  drinks  excessively  into  a  vagrant  and  disorderly 
person.  Because  of  the  lack  of  control  which  comes  with 
excessive  drinking,  modification  of  behavior  is  rendered  diffi¬ 
cult.  As  a  result  recidivism  seems  to  be  more  frequent  among 
those  who  use  alcohol  excessively  than  among  the  abstainers 
or  those  who  use  it  moderately;  the  average  number  of  pre¬ 
vious  convictions  of  women  delinquents  in  New  York  was 
5.35  for  the  alcoholic  group  and  2.285  for  the  non-alcoholic 
group.19  Moreover,  there  is  a  distinct  relation  between  alco¬ 
hol  and  respect  for  law.  Before  prohibition  the  saloons  openly 
violated  the  law  and  corrupted  legislatures,  police  depart¬ 
ments,  and  courts.  Since  prohibition  some  of  the  most 
respected  members  of  American  society  and  some  influential 
newspapers  are  openly  violating  and  scoffing  at  the  law  and 
bootleggers  are  producing  corruption  as  did  the  saloons  of 
earlier  years.  Whether  respect  for  law  is  greater  under  pro¬ 
hibition  or  under  the  saloon  system  cannot  be  determined,  but 
in  both  systems  respect  for  law  has  been  distinctly  affected  by 
the'practices  connected  with  alcohol. 

-The  habit-forming  drugs,  such  as  opium,  morphine, 
cocaine,  heroin,  and  also  trional,  sulphonal,  luminal,  and 
veronal 20  have  a  more  decided  effect  than  does  alcohol  in 
producing  deterioration,  and  it  is  probable  that  their  relation 
to  crime  is  closer.  The  effects  of  the  different  drugs  are  quite 
different ;  heroin  is  probably  used  most  generally  and  is  most 
harmful  in  its  effects.  But  all  of  them  cause  deterioration  and 
form  insistent  habits.  The  person  who  uses  morphine  consist¬ 
ently  must  spend  on  tfie  average  as  much  as  $5  a  day  for  it; 
and,  in  his  deteriorated  condition,  he  can  secure  this  amount 
of  money,  if  he  is  not  wealthy,  only  by  crime.  Consequently 
men  resort  to  petty  thefts,  and  women  to  prostitution.  In 
addition  the  person  who  uses  these  drugs  under  present  con¬ 
ditions  is  compelled,  unless  he  is  wealthy,  to  associate  with 

19  Fernald,  op.  cit.,  p.  157. 

20  The  four  last-mentioned  drugs  are  not  covered  by  the  Harrison 
Anti-Narcotic  Act. 
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professional  criminals,  which  still  further  increases  the  induce¬ 
ments  to  commit  crime.  And,  further,  there  are  in  some  cases 
hallucinations  and  aberrations  which  are  conducive  to  crime. 
The  effect  of  morphine,  particularly,  is  to  give  a  feeling  of 
inflation  and  self-confidence,  so  that  criminals  who  are  about 
to  commit  the  more  heinous  crimes  take  drugs  as  stimulants 
to  criminalism.  Though  some  persons  first  become  criminals 
and  then  take  to  drugs,  a  considerable  number  become  crim¬ 
inals  through  the  drugs./  Sandoz  w~as  able  to  determine  the 
histories  of  60  persons  addicted  to  morphine ;  of  these  42  had 
never  been  arrested  before  addiction  to  drugs,  but  had  an 
average  number  of  arrests  after  addiction  of  8.2  each;  the 
other  18  persons  had  on  the  average  2.8  arrests  each  prior  to 
addiction  and  8.3  after  addiction.  For  the  group  as  a  whole 
the  average  number  of  arrests  prior  to  addiction  was  0.8  each, 
after  addiction  8.2  each,  of  which  5.5  were  for  other  offenses 
than  violation  of  the  drug  law.21  The  way  in  which  drugs 
may  operate  is  shown  in  the  case  of  a  gang  of  boys  between 
the  ages  of  12  and  17  in  Chicago,  who  secured  cocaine  from 
a  negro  agent  of  a  drug-store.  By  the  end  of  six  months  they 
had  become  confirmed  addicts;  they  stopped  school  and  work, 
they  stole  from  parents,  they  stole  junk,  they  pawned  their 
clothes  and  shoes,  and  did  many  other  things  to  secure  a 
supply  of  the  drugs;  they  sometimes  spent  as  much  as  $8 
a  night  for  a  supply.22 

Healy  found  that  the  delinquency  of  children  was  more 
frequently  related  to  their  habits  of  using  tea,  coffee,  or 
tobacco,  than  to  habits  of  using  alcohol  or  drugs ;  he  assigned 
tea,  coffee,  and  tobacco  as  a  major  factor  in  no  case  in  the 
series  of  one  thousand,  but  did  assign  tea  and  coffee  as  a 
minor  factor  in  43  cases  and  tobacco  in  60  cases.23  In  young 
children  these  things  produce  nervousness,  which  is  injurious 
to  efficiency  in  schools  and  places  of  work  and  is  conducive  to 

21  C.  E.  Sandoz,  “  Report  on  Morphinism  to  the  Municipal  Court 
of  Boston,”  Jour.  Crim.  Law,  13:  43,  May,  1922. 

22  Jane  Addams,  The  Spirit  of  Youth  and  the  City  Streets, 
pp.  64-66. 

23  Healy,  op.  cit.,  p.  138. 
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friction  at  home  and  elsewhere.  It  tends,  therefore,  to  lead 
to  truancy,  association  with  bad  companions,  unsatisfied 
wishes,  and  a  break  in  the  family  control.  There  is  no  evi¬ 
dence  of  an  appreciable  effect  in  adult  life. 

In  general  these  stimulants  and  narcotics  are  important  in 
the  production  of  delinquency  primarily  because  of  the  effect 
they  produce  on  status.  The  wealthy  individual  who  can  use 
alcohol  or  drugs  in  secret  is  not  rendered  criminal  in  an  appre¬ 
ciable  way  by  them;  the  poor  person  whose  deterioration  is 
evident  to  the  public  is  shamed  and  broken  in  public  estima¬ 
tion,  and  loses  recognition.  But  ideals  and  culture  generally 
show  through  intoxication ;  behavior  even  during  intoxication 
is  largely  influenced  by  the  ideals  of  proper  behavior.  An 
intoxicated  person  of  the  cultured  part  of  the  population  who 
has  some  idea  of  status  to  be  maintained  is  apt  to  behave 
fairly  well ;  but  one  who  comes  from  a  group  in  which  physical 
strength  is  the  thing  of  importance  is  apt,  in  intoxication,  to 
lose  all  inhibitions  on  the  display  of  that  strength  and  be¬ 
come  disorderly. 

4.  Physical  and  Physiological  Conditions. — Physical 
defects  may  be  due  to  heredity,  ante-natal  conditions,  the 
birth  process,  or  conditions  and  experiences  after  birth.  Cer¬ 
tain  defects  are  inherited,  such  as  blindness,  deaf-mutism,  and 
diathesis  of  tuberculosis.  Somewhat  related  to  these,  though 
not  strictly  hereditary,  are  the  defects  found  in  offspring  of 
parents  who  are  at  an  advanced  age  at  the  time  of  conception. 
The  ante-natal  conditions  include  the  so-called  hereditary 
syphilis,  strain  or  shock  to  the  mother  during  the  period  of 
pregnancy,  over-work  by  the  mother  or  extreme  sickness  and 
perhaps  insanity  or  feeblemindedness  during  this  period,  and 
also  the  crowding  of  twins  and  attempted  abortion.  Extremely 
severe  or  prolonged  labor,  premature  birth,  and  instrumental 
delivery  may  injure  the  offspring.  After  birth,  various  acci¬ 
dents  and  diseases,  and  undernourishment  and  other  condi¬ 
tions  of  life  may  produce  defects. 

Many  physical  ailments  are  found  more  frequently  in  pris¬ 
oners  than  in  non-prisoners.  Goring  found  prisoners  to  be 
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slightly  undersized  and  underweight.  Healy  reported  that 
physical  ailments  were  a  major  factor  in  40  out  of  1000  cases 
of  juvenile  delinquency,  and  a  minor  factor  in  2  3  3. 24  While 
there  is  no  reason  to  minimize  the  importance  of  good  health, 
it  is  apparent  that  there  is  no  close  or  necessary  connection 
between  physical  defects  or  ailments  and  crime.  Many  crim¬ 
inals  are  quite  healthy  and  free  from  physical  defects;  many 
non-criminals  are  extremely  defective  from  the  physical  point 
of  view.  It  is  not  the  physical  defect  itself  that  produces 
delinquency,  but  the  social  and  other  conditions  surrounding 
the  defective  person. 

Ehysical  ailments  and  defects  are  related  to  crime  in  three 
ways:  (a)  they  cause  irritation  and  discomfort;  (b)  they  cause 
weakness,  inefficiency,  retardation,  and  failure  ;  (c)  they  cause 
a  lowering  of  the  social  status  and  a  feeling  of  inferiority. 

Eve  defects  or  ear  defects  or  obstructions  of  nose  or  throat 
may  have  the  following  sequence  of  effects :  irritability  and 
discomfort,  retardation  in  school,  lack  of  success  in  efforts, 
dissatisfaction  with  school  or  work,  truancy,  association  with 
bad  companions,  and  general  view  of  one’s  self  as  an  outcast. 
The  child  with  enlarged  tonsils  who  consistently  holds  his 
mouth  open  will  be  jeered  at,  called  foolish,  suffer  a  lowering 
of  status.  The  child  with  crossed  eyes,  also,  will  be  ridiculed, 
and  only  an  extra  effort  will  enable  him  to  get  along  in  the 
group  in  the  regular  way.  There  is  a  tendency  for  such  persons 
to  be  ostracized,  forced  out  of  the  groups,  and  forced  into 
association  with  others  of  a  different  culture,  and  this  fre¬ 
quently  means  lawless  and  anti-social  groups.25  Stuttering 
and,  especially  in  boys,  lisping  have  the  same  effect.  Unless 
there  are  special  elements  of  strength  in  such  persons  or  the 
circumstances  are  in  other  respects  unusually  good,  character 
may  be  decidedly  affected.  Such  things  frequently  cause  irri¬ 
tation  to  others  as  well  as  to  the  person  with  the  defect,  which 

24  Healy,  op.  cit.,  p.  130;  compare  Healy  and  Bronner,  op.  cit., 
pp.  44-46. 

25  W.  Scott,  Seventeen  Years  in  the  Underworld.  In  this  auto¬ 
biography  the  beginning  of  delinquency  is  explained  by  a  physical 
defect. 
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tends  still  more  to  make  the  individual  feel  that  he  is  outside 
of  the  group  and  hence  to  take  an  anti-social  attitude. 

Among  the  things  which  should  be  included,  though  per¬ 
haps  not  a  physical  defect,  is  excess  of  physical  vigor.  This 
may  lead  to  restlessness  and  a  difficulty  of  doing  things  in  the 
assigned  way,  and  so  may  lead  to  breaks  with  the  situation. 
It  is  frequently  as  difficult  for  such  persons  to  adjust  to  the 
situations  in  which  they  are  placed  as  for  those  with  a  decided 
lack  of  vigor.  This  excessive  vigor  sometimes  appears  in  the 
dangerous  form  of  hypersexualism  in  girls. 

Ilealy  has  shown  very  clearly  that  underdevelopment  and 
overdevelopment,  especially  at  the  age  of  adolescence,  are 
closely  related  to  delinquency.  Of  823  cases  of  juvenile  recidi¬ 
vists,  13.5  per  cent,  had  some  such  anomaly  in  development 
as  one  of  the  probable  causes  of  delinquency;  moreover,  73 
per  cent,  of  the  delinquent  girls  were  overdeveloped  for  their 
ages,  while  of  the  boys  52  per  cent,  were  below  normal.26 

The  girl  who  reaches  physical  maturity  at  a  very  early  age 
before  her  experiences  have  passed  those  of  childhood  is 
decidedly  handicapped.  The  boy  who  reaches  the  physical 
development  of  manhood  before  he  attains  the  years  of  man¬ 
hood  is  in  a  particularly'  irritating  situation;  chronological 
age  is  the  main  factor  in  determining  his  relations  with  par¬ 
ents  and  teachers,  but  physical  size  is  the  main  factor  in 
determining  his  relations  with  strangers;  he  may  pass  as  a 
young  man  of  22  when  only  13  years  of  age.  The  result  is 
a  very  irritating  conflict  in  expectations  and  conditions.27 
Lack  of  adjustment  is  due  also  to  underdevelopment  in  general 
or  in  sex  characteristics.  A  boy  who  continues  to  look  childish 
long  after  other  boys  of  his  age  look  like  men  is  in  a  difficult 
position.  Or  the  one  who  has  developed  the  primary  sex 
characteristics,  while  his  voice  or  other  secondary  sex  char¬ 
acteristics  remain  like  those  of  children,  is  in  a  position  of 
irritation  where  he  cannot  secure  a  status  that  is  known  to  be 
proper  at  that  age. 

28  Healy,  op.  cit.,  pp.  145  and  236. 

27  Judge  Baker  Foundation,  Case  Studies,  Series  1,  Nos.  2-3. 
This  is  a  discussion  of  a  group  of  over-developed  boys. 
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In  general  such  abnormalities  in  development  create  an 
instability  between  desires,  control,  and  expectations.  If  sex 
maturity  comes  when  a  child  is  ten  or  eleven  years  of  age,  new 
desires  are  awakened  with  little  change  in  the  powers  of  con¬ 
trol  ;  even  if  not  feeble-minded  such  an  individual  is  in  some¬ 
what  the  same  situation  as  the  feeble-minded,  in  that  his 
physiological  age  is  so  much  in  excess  of  his  mental  age.  The 
boy  who  at  the  age  of  twelve  or  thirteen  has  the  body  of  a  man 
also  has  the  desires  of  a  man  and  he  is  expected  by  the  public 
in  general  to  act  like  a  man,  but  his  powers  of  control  may 
remain  those  of  a  boy  and  his  parents  expect  him  to  continue 
as  a  boy.  The  result  is  that  there  is  instability  and  lack  of 
harmony,  which  may  result  in  a  break  with  parental  control 
or  in  becoming  the  dupe  of  others  who  are  criminally  inclined. 
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CHAPTER  IX 


THE  POLICE  SYSTEM 

The  organization  and  efficiency  of  the  police  is  a  matter 
of  the  greatest  importance.  This  may  be  illustrated  by  the 
expenditures  incurred  in  police  work.  New  York  City,  for 
instance,  has  a  police  force  of  11,000  men  and  the  annual  cost 
is  about  $17,500,000.  The  reason  the  police  system  is  so 
important  is  that  they  stand  in  a  particularly  strategic  posi¬ 
tion  with  reference  both  to  the  causation  and  prevention  of 
crime,  and  the  treatment  of  criminals. 

1.  Composition  of  the  Police. — By  the  police  is  meant 
those  public  officials  whose  principal  duty  is  to  preserve  order 
and  protect  individuals  in  their  legal  rights.  In  the  American 
system  of  government  certain  specified  duties  are  reserved  to 
federal  officers  and  all  other  constitutional  duties  belong  to 
the  states;  the  states  may  delegate  these  duties  to  the  subor¬ 
dinate  governmental  units.  Consequently  most  of  the  political 
units  have  police  officers.  The  small  town  has  a  marshal, 
elected  by  the  voters  or  appointed  by  the  mayor  or  council. 
The  big  city  has  a  force  of  uniformed  and  plain-clothes  police. 
The  township  has  a  constable.  The  county  has  a  sheriff  and 
deputies.  A  few  states  have  regular  state  police,  and  all  states 
have  some  specialized  officers  of  the  law,  such  as  game  wardens 
or  factory  inspectors.  The  federal  government  has  prohibition 
agents,  secret-service  men,  and  revenue  officers. 

The  offices  of  constable,  sheriff,  and  marshal  are  of  long 
standing  and  their  functions  have  not  changed  materially  for 
centuries.  But  the  organized  police  force  of  the  cities  is  of 
recent  origin.  The  American  colonies  had  watchmen,  who 
patrolled  or  were  supposed  to  patrol  the  streets  at  night  to 
protect  life  and  property,  care  for  the  lights,  and  call  the  hour 
of  the  night  and  the  state  of  the  weather  “in  a  moderate 
tone.”  In  some  places,  as  in  Philadelphia  in  1700,  the  citi- 
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zens  took  'turns  as  watchmen;  in  other  places  persons  were 
hired  to  do  this  work'.  But  since  such  persons  were  paid  very 
meagerly  for  this  service  they  generally  worked  at  other  things 
during  the  day  and  spent  most  of  the  night  in  sleep.  The 
result  was  that  the  watch  system  came  to  be  thoroughly  dis¬ 
credited.  As  conditions  of  life  became  more  complex  and 
crime  and  riots  increased,  the  watch  system  was  abandoned 
and  a  professional  centralized  police  force  established.  This 
was  done  first  in  New  York  City  in  1844,  which  started  with 
a  force  of  800  policemen;  the  chief  was  appointed  by  the 
ma'yor,  the  privates  by  the  aldermen  individually.  This  was 
the  beginning  of  the  professional  police  force  in  American 
cities.  A  somewhat  similar  system  was  adopted  by  Chicago 
in  1851,  by  New  Orleans  and  Cincinnati  in  1852,  Boston  in 
1854,  Baltimore  and  Newark  in  1857,  and  other  large 
cities  later. 

2.  Function  of  the  Police. — There  are  two  very  different 
conceptions  of  the  function  of  the  police.  The  Continental 
idea  is  that  every  political  function  not  specifically  assigned 
to  other  departments  of  the  government  belongs  to  the  police. 
Consequently  the  police  have  great  legal  power;  they  have 
charge  of  the  fire  department,  the  roads,  health,  buildings, 
insurance  systems,  and  many  other  administrative  branches 
of  the  government,  and,  in  addition,  have  considerable  judicial 
power.  The  English  idea,  from  which  the  United  States  has 
borrowed,  is  that  the  police  should  have  only  certain  specific 
functions  definitely  assigned  to  them,  and  these  functions  are 
so  narrowly  circumscribed  that,  with  a  few  exceptions,  the 
policeman  has  no  legal  power  that  the  ordinary  citizen  does 
not  have.  Fosdick  quotes  Sir  James  Stephen  as  follows: 

“  With  a  few  exceptions,  a  policeman  is  a  person  paid  to  perform, 
as  a  matter  of  duty,  acts  which,  if  he  be  so  minded,  he  might  have 
done  voluntarily.” 

And  Eosdick  adds : 

“  A  policeman  has  no  right  superior  to  that  of  a  private  person 
in  making  arrests  or  asking  questions  or  compelling  the  attendance 
of  witnesses.” 1 


1 R.  R.  Fosdick,  European  Police  Systems,  p.  15. 
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But  as  a  matter  of  fact  rather  than  of  law,  dhe*  American 
police  force  has  powers  far  in  excess  of  the  ordinary  indi¬ 
vidual.  This  may  be  illustrated  by  reference  to  the  power 
of  arrest. 

In  general  and  subject  to  statutory  modifications,  the 
power  of  arrest  resides  equally  in  the  police  and  the  ordinary 
citizen.  The  legal  right  of  arrest  is  as  follows :  Arrests  can  be 
made  on  warrants,  or  written  orders  of  the  court,  by  anyone 
authorized  to  serve  them;  arrests  can  be  made  without  such 
warrants  on  two  conditions :  (a)  that  a  crime  is  known  to  have 
been  committed,  and  (b)  that  the  crime  was  committed  in  the 
presence  of  the  person  making  the  arrest,  or,  in  case  the  crime 
was  a  felony  and  was  not  committed  in  the  presence  of  the 
arresting  officer,  he  has  good  reason  to  suspect  that  the  person 
arrested  is  guilty.  That  is,  a  person  committing  a  misde¬ 
meanor  cannot  be  arrested,  except  on  warrant,  by  anyone, 
police  officer  or  other,  not  present  when  the  offense  was  being 
committed;  a  person  suspected  of  having  committed  a  felony 
may  be  arrested  by  one  who  was  not  present  when  the  felony 
was  committed,  provided  he  has  positive  knowledge  that  a 
felony  has  been  committed  by  someone  and  has  good  reason 
to  suspect  that  this  is  the  guilty  person.  This  is  the  general 
law  of  arrest,  which  has  been  modified  somewhat  by  statutes. 
But  even  with  the  modifications  the  law  is  frequently  violated 
in  making  arrests.  Most  police  departments,  for  instance, 
have  rules  that  authorize  policemen  to  make  arrests  on  sus¬ 
picion  quite  in  opposition  to  the  law.  The  New  York  City 
Police  Department  has  a  rule  that  a  policeman  is  to  arrest 
every  person  carrying  a  bag  in  the  small  hours  of  the  night, 
unless  the  person  can  give  a  satisfactory  account  of  himself.2 
This  is  entirely  illegal  unless  it  is  known  that  a  specific  felony 
has  been  committed  and  good  reasons  exist  for  suspecting  that 
the  person  with  the  bag  is  guilty  of  it.  Doubtless  thousands 
of  illegal  arrests  are  made  by  policemen  in  the  “  drag-net 
raids.”  A  rather  delicate  situation  prevails :  if  the  police  make 
unjustifiable  arrests  they  are  liable  to  prosecution;  if  they 


2A.  Train,  Courts,  Criminals,  and  the  Camorra,  pp.  5-7. 


THE  POLICE  SYSTEM 


189 


permit  criminals  to  escape  they  suffer  severe  criticisms  and 
the  public  suffers  from  the  crimes. 

In  other  respects  the  police  have  and  use  much  more  power 
than  the  law  permits.  The  policeman  is  inevitably  a  judge; 
he  must  know  whether  a  certain  act  violates  the  law,  whether 
it  is  a  felony  or  misdemeanor,  and  the  conditions  under  which 
a  case  can  be  proved  if  the  law  has  been  violated.  He  must 
determine  whether  the  violation  should  be  treated  by  warning 
or  arrest,  for  the  police  cannot  arrest  everyone  who  violates  a 
law.  The  courts  would  find  it  impossible  to  do  their  work  if  the 
police  brought  all  cases  into  court,  and  the  police  would  be  in 
the  courts  so  much  of  the  time  that  the  force  would  need  to 
be  greatly  enlarged.  Consequently  the  police  try,  decide,  and 
settle  more  cases  than  they  take  into  court.  The  cases  are,  to 
be  sure,  trivial  affairs — disputes  between  landlords  and  ten¬ 
ants,  disputes  between  husbands  and  wives,  disputes  between 
neighbors,  petty  thefts,  breaking  windows,  and  similar  acts. 
The  method  is  technically  illegal,  hut  a  settlement  is  reached 
immediately  and  cheaply,  and  the  possibility  of  bringing  suit 
against  the  policeman  prevents  him  from  going  to  great 
extremes,  though  it  does  not  prevent  all  unjustifiable  arrests 
or  induce  policemen  to  make  arrests  every  time  they  should 
be  made.  The  European  plan  of  allowing  the  police  to  use 
discretion  is  the  sensible  one;  the  American  police  are  in  an 
impossible  position  in  that  they  must  exercise  more  power 
than  the  law  permits  if  they  are  to  do  their  work  efficiently. 
The  problem  is  to  define  the  limits  of  discretion  that  should 
be  granted  or  else  secure  such  police  as  will  use  discretion 
wisely,  if  the  power  is  greatly  increased. 

3.  Criticisms  of  the  Police. — Far  too  much  criticism  has 
been  hurled  at  the  police  and  far  too  little  understanding  of 
the  difficulties  of  the  police  work  prevails.  This  criticism  and 
lack  of  understanding  has  resulted  in  alienating  the  police 
from  the  public,  so  that  they  go  about  their  work  with  scant 
consideration  of  the  public  just  as  would  any  other  group  of 
people  who  were  criticized  unintelligently.  At  the  present 
time  when  strenuous  efforts  are  being  made  by  many  police 
departments  to  increase  their  efficiency,  it  is  ungracious  to 
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dwell  on  the  inefficiency  of  the  police  in  general.  But  an 
understanding  of  the  situation  with  reference  to  crime  makes 
it  necessary  to  state  the  situation  as  it  generally  prevails,  and 
this  means  criticism.  The  criticisms  of  the  rural  police  may  be 
considered  separately  from  those  of  the  organized  city  police. 

Two  principal  criticisms  have  been  urged  against  the 
rural  police,  such  as  sheriff,  marshal,  and  constable  :  (a)  They 
are  not  professionals,  and  therefore  not  able  to  cope  success¬ 
fully  with  professional  criminals.  They  were  able  to  perform 
their  duties  satisfactorily  two  or  three  centuries  ago  when 
their  offices  were  created,  but  present-day  criminals  have 
developed  a  technique  which  requires  professional  police  to 
protect  the  public  against  crime.  These  rural  officers,  in  addi¬ 
tion,  do  not  ordinarily  remain  in  office  long  enough  to  profit 
much  by  the  experience  they  gain,  (b)  The  system  of  pay¬ 
ment  of  these  rural  officers  is  bad.  They  usually  receive  a  fee 
for  each  specific  duty  performed — 50  cents  for  making  an 
arrest,  50  cents  for  discharging  a  person  from  jail,  etc.  The 
reasons  for  this  fee  system  are :  first,  many  of  these  officers 
devote  only  a  part  of  their  time  to  public  work  and  it  is  pos¬ 
sible  to  pay  them  by  the  piece  in  this  way;  secondly,  it  is 
designed  to  stimulate  the  officer  to  the  best  possible  service  to 
the  community,  to  increase  his  output ;  thirdly,  it  is  regarded 
as  a  matter  of  economy  for  the  community,  since  the  guilty 
party  can  be  compelled  to  pay  the  costs  of  the  case,  which  will 
include  these  fees.  But  this  fee  system  of  payment  is  decidedly 
bad,  at  least  so  far  as  the  problem  of  crime  is  concerned.  It 
sometimes  induces  the  officers  of  the  law  to  arrest  helpless 
individuals  in  order  to  get  the  fees;  particularly  notorious 
instances  of  this  are  reported  from  some  of  the  southern  states 
where  the  negroes  are  the  victims,  but  the  practice  prevails, 
also,  in  other  sections.  Even  when  this  practice  is  not  used, 
the  prisoners  and  the  public  are  apt  to  suspect  that  it  is  being 
used,  and  to  have  a  lower  regard  for  the  sanctity  of  the  law 
on  that  account.  It  tends,  also,  to  produce  estrangement 
between  the  prisoner  and  the  officer  of  the  law.  Similarly  the 
sheriff,  who  is  the  keeper  of  the  county  jail,  is  paid  a  specified 
amount  each  day  for  the  purpose  of  feeding  the  prisoners, 
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which  results  in  much  injury.  The  territory  should  be  divided 
in  such  ways  that  expert  and  trained  officers  could  be  secured 
to  give  their  entire  time  to  police  duties  and  be  paid  a  definite 
salary  for  it. 

The  general  criticism  of  the  city  police  is  inefficiency. 
Eosdick,  who  made  an  extensive  study  of  police  systems  in 
Europe  and  America,  makes  the  following  comparison : 

“  To  an  American  who  has  intimately  studied  the  operation  of 
European  police  systems,  nothing  can  be  more  discouraging  than  a 
similar  survey  of  the  police  of  the  United  States.  .  .  .  He  remem¬ 
bers  the  conscious  pride  of  European  cities  in  their  police,  and  the 
atmosphere  of  public  confidence  in  which  they  carry  on  their  work. 
He  recalls  the  unbroken  record  of  rectitude  which  many  of  their 
forces  maintain  and  their  endeavor  to  create,  with  the  aid  of  expert 
leadership,  a  maturing  profession.  He  remembers  the  infinite  pains 
with  which  the  police  administrators  are  trained  and  chosen,  and  the 
care  with  which  the  forces  are  shielded  from  political  influence. 
Vivid  in  his  mind  is  the  recollection  of  the  manner  in  which  science 
and  modern  business  methods  are  being  applied  to  the  detection  of 
crime,  so  that  on  the  whole  the  battle  with  the  criminal  is  being 
fought  with  steadily  increasing  effectiveness.  In  America,  on  the 
other  hand,  the  student  of  police  travels  from  one  political  squabble 
to  another,  too  often  from  one  scandal  to  another.  He  finds  a  shifting 
leadership  of  mediocre  calibre — varied  now  and  then  by  flashes  of 
real  ability  which  are  snuffed  out  when  the  political  wheel  turns. 
There  is  little  conception  of  policing  as  a  profession  or  a  science  to 
be  matured  and  developed.  It  is  a  job,  held  perhaps  by  the  grace  of 
some  mysterious  political  influence,  and  conducted  in  an  atmosphere 
sordid  and  unhealthy.  It  is  a  treadmill,  worked  without  imagination 
or  aim,  and  with  little  incentive  except  the  desire  to  keep  out  of 
trouble.  .  .  .  We  have,  indeed,  little  to  be  proud  of.  It  cannot 

be  denied  that  our  achievement  in  respect  to  policing  is  sordid  and 
unworthy.  With  all  allowance  for  the  peculiar  conditions  which  make 
our  task  so  difficult,  we  have  made  a  poor  job  of  it/’ 3 

This  inefficiency  takes  two  special  forms :  collusion  with 
crime,  and  brutality  and  persecution  of  certain  criminals  or 
even  innocent  persons.  Collusion  with  criminals  is  generally 
recognized  with  reference  to  gambling,  prostitution,  and  viola¬ 
tion  of  liquor  laws.  The  Juvenile  Protective  Association  of 
Chicago  reported  gambling  in  132  pool-rooms  in  1919,  but  the 


R.  B.  Fosdick,  American  Police  Systems,  pp.  379-380,  382. 
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police  could  find  gambling  in  only  eight  of  these.  Some 
detectives  were  frank  enough  to  tell  the  officers  of  the  Protec¬ 
tive  Association  that  if  they  arrested  persons  for  such  offenses 
they  would  “  get  sent  to  the  country.”  4 5  But  such  collusion 
persists,  also,  for  other  types  of  crimes,  as  the  Report  of  the 
Chicago  Crime  Commission  and  many  similar  reports  of  inves¬ 
tigations  of  police  departments  have  made  very  clear.  The 
Kansas  City  newspapers  carried  an  announcement  a  few  years 
ago  that  the  police  had  issued  an  order  that  pickpockets  must 
not  work  between  Eighth  Street  and  Twelfth  Street — the 
down-town  district — and  that  anyone  found  picking  pockets 
there  would  be  arrested.  There  are  some  individuals  in  every 
profession  who  are  dishonest,  and  we  would  expect  to  find 
some  policemen  of  this  type.  But  in  the  police  department 
it  involves  protection  and  sanction  by  the  superior  officers. 
The  following  record  of  a  Pittsburgh  policeman  is  evidence 
that  individual  delinquency  is  thus  condoned. 

“  Drunkenness,  fined  $5.  Under  influence  of  liquor  while  on  duty, 
second  offense,  discharged — subsequently  reinstated.  Under  the  influ¬ 
ence  of  liquor  on  duty,  third  offense,  fined  $10.  Neglect  of  duty, 
fourth  offense,  under  the  influence  of  liquor,  discharged — subsequently 
reinstated.  Drunk  on  duty,  fifth  offense,  discharged — subsequently 
reinstated  Visiting  saloon  in  uniform,  sixth  offense,  discharged — 
subsequently  reinstated.  Drunkenness,  seventh  offense,  fined  $25. 
Eighth  offense,  fined  $25  and  transferred.  Ninth  offense,  suspended 
for  three  months.  Intoxication,  tenth  offense,  suspended  for  thirty 
days.  Drunkenness,  eleventh  offense,  no  record  of  punishment.”  6 

Chicago  had  a  negro  policeman  who  had  been  cited  before 
the  civil  service  commission  eighteen  times  for  offenses,  but 
retained  his  position  after  that. 

The  other  respect  in  which  the  police  departments  are  open 
to  special  criticism  is  for  brutality  and  persecution.  Men  are 
beaten  unnecessarily  when  arrested  or  being  taken  to  the  sta¬ 
tion  or  held  for  trial.  Persecution  of  various  kinds  is  used  to 
secure  a  confession.  But  this  persecution,  or  third-degree 
method,  in  spite  of  the  confession,  is  frequently  the  basis  of 

4  Mrs.  J.  T.  Bowen,  “  The  Policeman  with  a  Wink,”  Survey,  43 : 
458-460,  January  24,  1920. 

5  R.  B.  Fosdick,  American  Police  Systems,  pp.  286-287. 
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an  acquittal.  A  Chicago  lawyer  reports  that  he  won  126 
murder  cases  out  of  130  tried,  and  that  he  would  not  have  been 
able  to  win  ten  of  them  if  he  had  not  been  able  to  secure 
evidence  that  the  police  had  treated  the  defendants  brutally, 
thus  leading  the  jury  to  acquit.6  It  is  quite  certain  that 
nothing  could  be  more  influential  in  making  a  professional 
criminal  out  of  a  casual  criminal  than  such  methods.  Fre¬ 
quently,  also,  the  police  persecute  those  who  are  guilty  of  no 
crime  whatever.  Because  the  policeman  has  a  position  of 
authority  he  takes  advantage  of  it  in  many  cases,  causing 
much  annoyance  and  discomfort  to  persons  who1  are  not 
in  a  position  to  resist.  Of  this  type  may  be  many  of  the 
thousands  of  needless  arrests  made  in  this  country. 

4.  Reasons  for  Inefficiency  of  the  Police. — The  reasons 
for  the  inefficiency  of  the  rural  police  are  quite  clear  and  need 
no  analysis.  The  reasons  for  the  inefficiency  of  the  city  police 
are  as  follows:  (a)  They  have  an  extremely  difficult  task. 
They  are  expected  to  enforce  all  laws,  but  some  laws  are  unen¬ 
forceable.  The  police  are  not  taken  into  consideration  when 
laws  are  passed,  and  consequently  many  sumptuary  laws  and 
other  laws  are  passed  without  consideration  of  the  question  of 
enforcement.  The  task  is  difficult,  also,  in  that  there  are 
divisions  of  opinion  regarding  many  of  the  laws.  The  police 
will  get  into  trouble  if  they  enforce  the  laws,  and  will  get  into 
trouble  if  they  do  not  enforce  the  laws.  In  addition  America 
is  a  huge  country,  into  and  out  of  which  passage  is  easy. 
Criminals  can  therefore  have  a  better  chance  of  escape  than  in 
.  a  country  such  as  England.  Finally  the  racial  and  national 
composition  of  the  population  makes  the  task  extremely  diffi¬ 
cult.  Negroes  are  almost,  unknown  in  European  cities,  but 
many  American  cities  have  from  10  to  50  per  cent,  of  the 
population  colored.  The  population  of  most  European  cities 
is  almost  entirely  native-born,  but  many  American  cities  have 
from  30  to  40  per  cent,  of  their  populations  foreign-born. 
Fosdick  has  shown  that  homogeneity  simplifies  the  problem 
of  government,  and  heterogeneity  complicates  it  because  of  the 
contempt  one  race  has  for  another,  the  differences  in  race  tem- 

6  Review,  vol.  3,  No.  1,  January,  1913,  p.  23. 
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perament,  and  the  differences  in  standards  and  ideals.  Conse¬ 
quently  the  policeman  cannot  understand  the  people,  or  the 
people  understand  the  policeman  or  each  other.  Fosdick  con¬ 
cludes  that  the  much-admired  London  police  would  be  quite 
as  incapable  of  handling  the  police  problems  of  America  as 
are  the  American  policemen,  (b)  The  police  department  is 
made  the  spoils  of  the  political  parties.  The  policeman  secures 
his  position  for  services  rendered  in  an  election;  when  the 
administration  changes,  especially  if  the  party  changes,  he 
loses  his  job.  In  Kansas  City  a  few  years  ago  practically  the 
entire  police  force  was  Republican  when  the  administration 
was  Republican,  but  it  changed  to  Democratic  and  within  a 
short  time  less  than  5  per  cent,  of  the  members  of  the  police 
force  were  Republicans  and  they  were  not  “  shouting  their 
political  affiliations  from  the  house-tops/-’ 7  Not  only  are  the 
rank  and  file  of  the  force  changed  for  political  considerations, 
but  also  the  chiefs  of  police  and  the  commissioners  or  super¬ 
visors.  The  average  term  of  the  police  commissioner  in  London 
is  about  15  years,  with  a  maximum  of  39  years,  while  the 
average  term  in  New  York  City  is  one  year  and  seven  months, 
with  a  maximum  of  three  years  and  nine  months ;  Chicago  has 
an  average  of  less  than  two  years ;  St.  Louis  has  had  48  com¬ 
missions  in  31  years,  Newark  36  in  32  years,  San  Francisco 
41  in  20  years.8  It  is  encouraging,  however,  that  this  is  not 
true  in  some  places;  especially  in  Boston,  Milwaukee,  and 
Berkeley  police  commissioners  or  chiefs  of  police  have  retained 
their  positions  in  spite  of  changes  in  administration  and  even 
in  parties.  But  generally  selection  for  police  work  has  depended 
on  partisan  politics  rather  than  on, efficiency.  The  same  thing 
is  true  of  advancement.  Commissioner  Woods  stated 

“  The  policeman  finds  that  his  advancement  depends  more  on  his 
friends  than  on  his  efficient  work,  and  with  that  system  it  is  not 
surprising  that  they  devote  more  attention  to  making  friends  than  to 
performing  duties.”  9 

7  Fosdick,  op.  cit.,  p.  272. 

8  Ibid.,  pp.  234-240. 

9  Arthur  Woods,  Policeman  and  Public,  p.  138. 
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This  results  not  only  in  individual  inefficiency,  but  also  in 
keeping  the  police  department  under  the  control  of  party 
politicians,  who  give  orders  that  certain  things  are  not  to  be 
touched,  or  that  certain  criminals  are  not  to  be  obstructed. 
In  turn  the  police  assist  the  politicians  to  control  by  their 
activities  in  elections  and  primaries.  Civil  service  regulations 
have  improved  the  situation  somewhat,  but  even  these  are  not 
free  from  political  control,  (c)  It  is  difficult  to  secure  or 
retain  competent  policemen.  The  wages  are  low.  The  maxi¬ 
mum  salary  in  1921  for  patrolmen  was  $1380  in  Kansas  City, 
$1500  in  Buffalo,  $1560  in  Baltimore,  $1680  in  Denver,  $1800 
in  Boston,  and  $2000  in  Cleveland  and  Chicago.10  Tenure  of 
positions  is  insecure.  Though  pensions  are  granted  by  many 
cities  and  these  tend  to  hold  policemen,  connections  are  fre¬ 
quently  severed  by  politicians.  The  work  is  hard  and  danger¬ 
ous  and  the  conditions  of  employment  not  attractive.  The 
brightest  policemen,  apparently,  leave  the  work;  at  least 
Thurstone *  11  reached  this  conclusion  from  the  scores  made  by 
police  of  Detroit  on  intelligence  tests. 

Furthermore  the  tendency  to  hold  the  police  responsible 
for  the  entire  prevalence  of  crime  in  this  country  is  unjusti¬ 
fiable.  It  is  due  probably  quite  as  much  to  the  inefficiency  of 
the  courts  as  to  the  inefficiency  of  the  police.  The  antiquated 
legal  procedure,  the  delays,  the  laxity  of  methods,  the  light 
penalties  for  offenders  with  political  influence,  the  lack  of 
scientific  organizations  to  determine  what  treatment  should  be 
used,  the  faulty  personnel  of  many  courts,  and  the  fact  that 
the  courts  as  well  as  the  police  departments  are,  in  many  com¬ 
munities,  under  the  control  of  the  party  politicians  make  it 
impossible  for  the  most  efficient  police  system  to  get  rid 
of  crime. 

5.  A  Program  for  the  Improvement  of  the  Police 
System. — A  program  for  the  improvement  of  the  police  sys¬ 
tem  is  well  under  way  in  many  places.  The  program  here 

10 L.  H.  Cannon,  “A  Survey  of  the  Salaries  of  Police  and  Police 
Departments,”  Amer.  City,  25:  459-462,  December,  1921. 

11 L.  L.  Thurstone,  “  The  Intelligence  of  Policemen,”  Jour.  Per¬ 
sonnel  Research,  1:  64-74,  June,  1922. 
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suggested  is  merely  a  summary  of  the  modifications  that  have 
been  made  in  some  places  at  the  present  time. 

(a)  The  fundamental  requirement  for  improvement  in 
police  work  is  a  state  of  public  opinion  in  which  politics  can¬ 
not  flourish.  Politics,  in  the  bad  sense  of  the  word,  is  not  an 
innate  characteristic  of  mankind.  European  cities  have 
almost  none  of  the  dishonest,  grafting  politicians  such  as 
abound  in  many  American  cities.  Ideals  and  standards  can 
be  developed.  As  we  leave  the  Civil  War  behind  us,  with  its 
heritage  of  emotional  enthusiasm  for  one  particular  party,  it 
is  probable  that  the  strength  of  party  affiliations  will  be 
reduced  sufficiently  so  that  efficient  policies  and  men  can  be 
selected.  The  method  of  developing  such  an  opinion  is  much 
too  large  a  question  for  treatment  here,  but  it  is  evident  that 
there  must  be  an  education  that  will  develop  a  code  for  imper¬ 
sonal  relations,  such  as  we  now  have  for  personal  relations. 

(b)  Certain  changes  in  the  machinery  of  control  have  been 
suggested.  One  of  these  is  the  state  control  of  city  police, 
with  a  police  board  or  commission  appointed  in  whole  or  in 
part  by  the  state  governor  or  senate  or  other  state  body.  Such 
state  control  prevails  in  Boston,  Baltimore,  St.  Louis,  Kansas 
City,  and  other  cities.  It  is  urged  in  favor  of  state  control 
that  politics  will  not  be  so  bad  if  control  is  removed  from  the 
local  community,  and  also  that  this  is  a  proper  function  of 
the  state  government  under  our  Constitution.  On  the  other 
hand  the  opponents  of  state  control  of  city  police  maintain 
that  this  is  opposed  to  the  principles  of  home  rule  and  will 
therefore  result  in  friction  and  conflict,  and  consequent  ineffi¬ 
ciency  due  to  the  lack  of  cooperation  between  the  police,  who 
would  be  under  state  control,  and  the  city  authorities  ;  they 
show,  also,  that  the  per  capita  cost  in  cities  with  state  control 
is  somewhat  greater  than  in  cities  without  state  control,  though 
this  may  be  because  of  greater  efficiency.  At  any  rate  an 
appeal  to  the  experience  of  cities  with  state  control  gives 
no  certain  judgment  in  favor  of  it.  Boston  has  a  more 
efficient  police  system  than  most  cities  with  home  rule,  but 
St.  Louis  and  Kansas  City  have  been  at  times  as  bad  as  the 
worst  of  the  home  rule  cities.  If  the  state  is  controlled  by 


THE  POLICE  SYSTEM 


197 


honest  and  efficient  men,  the  police  systems  of  the  cities  of  the 
state  are  likely  to  he  improved;  otherwise  they  are  likely  to 
deteriorate.  But  there  is  little  reason  for  expecting  that  the 
state  will,  in  general,  he  better  than  the  city. 

Another  change  in  machinery  advocated  is  that  a  single 
commissioner  should  be  in  control,  rather  than  a  board  of 
three,  five,  or  some  other  number  of  members.  A  single  com¬ 
missioner  means  centralization  of  responsibility  and  power;  a 
board  means  division  of  authority,  failure  to  locate  responsi¬ 
bility,  and  consequent  inefficiency.  The  single  commissioner 
will  make  police  work  his  business  and  will  devote  all  his 
attention  and  energy  to  it ;  the  board  will  be  composed  of  men 
who  have  a  major  interest  in  some  other  business  to  which 
they  devote  their  attention  and  energy. 

While  there  may  be  advantages  in  the  single  commis¬ 
sioner,  as  opposed  to  the  board,  not  much  can  be  expected 
from  changes  in  the  machinery.  In  fact  one  reason  for  the 
inefficiency  of  the  police  has  been  the  frequent  modifications 
of  machinery  in  the  hope  of  securing  efficiency  by  that  means. 
There  has  been  no  stability,  no  chance  of  making  a  real  test 
of  a  system  until  popular  clamor  against  the  police  suggested 
another  change  of  machinery.  In  the  91  years  in  which 
London  has  had  an  organized  police  force  there  has  been  only 
one  change  in  the  fundamental  machinery  of  control,  while 
in  the  75  years  of  New  York’s  experience  there  have  been 
nine  fundamental  changes,  and  in  50  years  of  police  experi¬ 
ence  in  Cincinnati  there  have  been  ten  changes.  And  these 
changes  have  not  been  consistent  efforts  to  reach  an  ideal,  but 
mere  makeshifts  and  patchwork.12 

(c)  A  police  morale  must  be  created  or  developed.  There 
has  been  a  certain  morale  for  a  generation  or  more,  but  it 
has  been  pride  in  physical  courage  more  than  anything  else. 
It  must  come  to  be  a  pride  in  police  work  as  a  useful  profes¬ 
sion  contributing  to  social  welfare.  There  is  no  reason  why 
it  should  not  be  developed  as  much  as  in  any  other  profession. 
The  International  Association  of  Chiefs  of  Police  is  assisting 
in  the  development  of  such  a  morale;  this  organization 


12Fosdick,  op.  tit.,  pp.  111-113. 
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had  450  members  in  1920.  Men  like  August  Vollmer, 
chief  of  police  in  Berkeley,  California,  are  doing  much  to 
make  the  other  commissioners  and  chiefs  of  police  feel  an 
honorable  pride  in  their  calling.  Writings  like  those  of 
Woods,  the  most  efficient  police  commissioner  of  New  York 
City,  are  having  the  same  effect.  Throughout  the  nation  a 
new  attitude  of  police  departments  toward  their  work  is 
appearing.  When  the  chiefs  get  together  in  conferences,  the 
finger-print  experts  even  hold  conferences  and  in  other  ways 
the  signs  of  pride  and  esprit  de  corps  appear,  there  is  reason 
for  confidence  in  the  future. 

(d)  Appointments  should  be  made  on  civil  service  exam¬ 
inations  and  these  should  be  much  more  stringent  than  they 
have  been  in  the  past.  Yollmer  has  suggested  £n  examination 
somewhat  similar  to  that  given  to  candidates  for  positions  in 
the  army,  with  a  similar  method  of  determining  fitness  on  the 
basis  of  the  examination.13 

(e)  Training  schools  for  police  are  absolutely  essential. 
It  might  be  possible  to  have  this  training  a  prerequisite  to 
the  civil  service  examination,  or  it  might  be  necessary  to  pass 
the  civil  service  examination  and  then  take  the  training  at  the 
expense  of  the  police  department.  The  former  seems  more 
customary  in  most  professions,  but  the  development  in  police 
departments  up  to  date  has  been  of  the  other  type.  The  police 
department  at  Berkeley  has  a  training  course  which  takes  one 
hour  a  day  for  three  years.  The  curriculum  is  like  a  technical 
course  in  a  university,  including  physics,  chemistry,  biology, 
criminology,  psychology,  psychiatry,  police  organization, 
practice  and  procedure,  micro-analysis,  public  health,  ele¬ 
ments  of  law,  and  criminal  law.14  In  New  York  City,  on  the 
other  hand,  the  recruit  devotes  full  time  for  two  months  to 
the  training  school. 

(f)  Working  conditions  need  to  be  adjusted  so  that  effi¬ 
cient  policemen  can  be  secured  and  retained.  The  wages 

13 A.  Vollmer,  “A  Practical  Method  for  Selecting  Policemen.” 
Jour.  Grim.  Law ,  11:  571,  February,  1921. 

14  A.  Vollmer  and  A.  Schneider,  “  The  School  for  Police  as  Planned 
at  Berkeley,”  Jour.  Crim.  Law,  7:  877-898,  March,  1917. 
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should  be  high  enough  to  induce  efficient  people  to  take  the 
training  for  police  work.  The  platoon  system  should  be 
adjusted  so  that  the  hours  on  duty  are  kept  within  reasonable 
limits.  Pensions  should  be  granted  so  that  the  person  who 
devotes  his  life  to  this  work  will  have  security  for  his  old  age. 
Dismissal  should  occur  only  as  the  result  of  a  civil  ser¬ 
vice  investigation. 

(g)  The  ideal  of  police  work  must  be  considerably  modi¬ 
fied.  Commissioner  Woods  at  one  time  raised  the  question: 
What  proportion  of  crimes  would  be  prevented  if  the  police 
work  and  detective  work  of  the  conventional  kinds  were  per¬ 
formed  in  an  ideal  manner?  The  answers  given  by  other 
chiefs  of  police  varied  from  50  per  cent,  to  1  per  cent.,  with 
a  general  agreement  that  the  amount  of  crime  would  not 
be  greatly  altered.  A  few  authorities  are  insisting  that  new 
methods  must  be  introduced.  Sam  Jones,  the  “  Golden  Rule  ** 
Mayor  of  Toledo,  made  a  start  in  these  new  methods.  But 
Woods  has  made  this  position  more  evident  than  anyone  else, 
both  by  his  writings  and  his  work  as  a  police  commissioner. 
He  has  made  the  general  statement : 

“  The  preventive  policeman  is  the  policeman  of  the  future.  How¬ 
ever  faithfully  he  does  it  he  can  no  longer  fully  justify  himself  by 
simply  ‘  pounding  the  beat/  .  .  .  Police  forces  must  try  to  keep 

crime  from  claiming  its  victims  as  Boards  of  Health  try  to  keep 
plague  and  pestilence  away.”  15 

During  Woods*  administration  attacks  were  made  on  the 
breeding  places  of  crime — red-light  districts,  certain  saloons, 
and  pool-rooms — and  in  addition  the  following  methods  were 
used:  First,  a  welfare  officer  was  appointed  for  each  resi¬ 
dence  district,  whose  duty  it  was  to  look  up  boys  who  seemed 
to  be  going  wrong  and  use  every  possible  method  to  keep  them 
straight.  Second,  released  convicts  were  assisted  in  securing 
employment;  during  the  year  1917  work  was  found  for  700 
former  convicts.  Woods  stated,  “  We  have  done  it  because 
we  believe  it  is  one  of  the  best  ways  of  preventing  crime.** 
This  method  tends  to  form  a  bond  of  friendship  between  the 
criminal  and  the  policeman,  to  add  human  interest  to  the 


“Arthur  Woods,  Grime  Prevention,  p.  123. 
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work  of  the  policeman,  and  to  relieve  the  fear  and  worry  of 
the  police  about  the  ex-convicts.  Third,  a  Junior  Police  Force 
was  created,  composed  of  boys  who  worked  under  the  general 
direction  of  the  police  department.  The  purpose  was  pri¬ 
marily  to  make  the  boys  feel  that  they  were  cooperating 
rather  than  in  conflict  with  the  police;  but  they  also  gave 
considerable  assistance  to  the  police.16  Fourth,  the  police  con¬ 
stituted  themselves  a  relief  agency  to  provide  food,  clothing, 
and  in  some  cases  money  for  needy  families.  The  police  depart¬ 
ment  had  a  committee  on  distress  and  unemployment,  not  for 
the  purpose  of  duplicating  the  work  of  charity  organizations, 
but  for  the  purpose  of  providing  immediate  assistance  until 
the  charity  organizations  could  do  their  work.17  These  are 
only  a  few  of  the  lines  of  activity  of  the  police  department  of 
New  York  City  during  Woods’  administration.  But  this  very 
exceptional  police  commissioner,  one  of  the  very  few  who  has 
shown  any  imagination  in  his  work,  lost  his  position  as  soon 
as  the  administration  changed.  It  is  evident  that  only  by 
developing  the  program  that  Woods  started  can  the  police 
become  really  aggressive  as  an  instrument  against  crime. 

(h)  Largely  as  a  part  of  this  program  of  prevention,  the 
police  force  should  contain  some  women.  Certain  tasks 
relating  to  children  and  women  can  be  performed  much  more 
effectively  by  women  police  officers  than  by  men.  Just  before 
the  war  more  than  forty  cities  in  the  United  States  had 
women  police  officers;  the  war  gave  a  great  impetus  to  this 
movement,  especially  in  cities  near  the  war-camps,  but  it 
was  somewhat  temporary.  In  1920  fifty-six  cities  had  164 
policewomen.  An  International  Association  of  Policewomen 
has  been  formed,  with  212  members  in  the  United  States. 

(i)  Equipment  and  methods  of  work  must  be  brought 
up  to  date.  A  few  cities  have  adopted  modern  methods  of 
transportation  for  policemen,  but  many  cities  still  depend  on 
the  method  of  patrolling  a  beat  on  foot  and  the  method  of 
setting  an  old-fashioned  policeman  on  foot  to  catch  the  crim- 

10  Jbid.,  pp.  106  ff. 

17  “  A  Police  Force  Arresting  Distress,”  Survey,  35:  166,  Novem¬ 
ber  13,  1915. 
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inal  in  a  motor  car.  Apparently  it  is  rather  useless  to  patrol 
beats;  in  most  districts  it  is  preferable  to  substitute  patrol- 
booths,  in  which  two  policemen  with  motorcycles  or  motor  cars 
can  stay  until  the  calls  come  from  the  district,  when  one  can 
go  to  answer  the  call  while  the  other  remains  in  the  booth. 

6.  State  Police. — For  rural  districts  a  state  police  force 
under  the  control  of  the  state  government  has  been  advocated. 
This  state  force  is  intended  to  supplement,  not  supplant,  the 
local  police.  Successful  precedents  are  mentioned,  such  as 
the  Royal  Irish  Constabulary,  the  Australian  Trooper  Police, 
the  Canadian  Northwest  Mounted  Police,  and  the  British 
South  African  Police.  Slave  police  forces  under  the 
control  of  the  state  government  were  organized  in  some 
of  the  southern  states  before  the  Civil  War,  and  a  state 
constabulary  was  developed  by  some  states  during  the  recon¬ 
struction  period.  In  addition  most  states  have  specialized 
police  officers,  such  as  game  wardens.  Aside  from  these  forces, 
the  Texas  Rangers  were  the  first  state  police  force  in  the 
United  States;  they  were  organized  in  1901  to  protect  the 
frontier  and  suppress  disorder.  Somewhat  similar  forces  were 
organized  by  Arizona  in  1903  and  New  Mexico  in  1905.  By 
January,  1921,  fifteen  states  had  organized  state  police  forces 
of  a  general  character ; 18  three  of  these,  however,  hardly 
deserve  to  be  included;  the  state  police  of  Alabama,  for 
instance,  consists  of  the  Governor  and  such  policemen  or  other 
persons  as  he  may  call  upon  for  state  service  in  case  of 
need.  In  contrast  with  these,  Pennsylvania  has  400  police¬ 
men  devoting  their  entire  time  to  state  police  work,  New  York 
and  Michigan  have  about  200  each,  Texas  has  about  75.  The 
Pennsylvania  force  was  organized  in  1905.  During  the  ten 
years  ending  in  1915  this  force  traveled  more  than  four  and  a 
half  million  miles,  made  27,000  arrests  and  secured  20,000 
convictions.  In  1920  the  average  number  of  arrests  per  mem¬ 
ber  of  the  state  police  force  of  Pennsylvania  was  50,  with  con¬ 
victions  in  95  per  cent,  of  the  arrests ;  the  average  number  of 
arrests  by  members  of  the  police  force  of  New  York  City  was 

18  M.  Conover,  “  State  Police,”  Amer.  Pol.  Sci.  Rev.,  15 :  82-93, 
February,  1921. 
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24,  with  convictions  in  80  per  cent,  of  the  arrests.  The  state 
police  force  of  New  York  State  in  1921  patrolled  one  and  a 
half  million  miles,  recovered  257  autos  and  $188,116  worth 
of  property,  killed  304  sheep  dogs,  seized  $892,500  worth  of 
intoxicating  liquors,  and  made  12,664  arrests,  of  which  over 
half  were  for  violation  of  traffic  laws.  New  York  State  has  six 
troops  of  mounted  and  motorcycle  men,  in  sub-stations  in 
different  parts  of  the  State,  from  which  they  patrol  or  may 
be  called. 

The  general  purpose  of  the  state  police  is  to  give  rural  dis¬ 
tricts  more  efficient  protection  against  criminals,  particularly 
against  migratory  criminals,  than  they  can  secure  by  local 
officers.  They  are  expected  to  be  useful  in  furnishing  protec¬ 
tion  against  and  catching  automobile  thieves,  enforcing  traffic 
regulations  in  rural  districts,  enforcing  game  laws  and  quar¬ 
antine  regulations,  preventing  forest  fires,  reporting  bad  roads 
and  broken  bridges,  dealing  with  sheep-killing  dogs,  etc. 

Since  the  state  force  is  composed  of  professional  policemen 
and  is  a  state-wide  organization  it  may  be  expected  to  be 
more  efficient  in  dealing  both  with  local  and  state-wide  prob¬ 
lems  than  the  local  officers  alone  could  be. 

Some  spurious  arguments  have  been  advanced  against 
the  state  police  force,  for  purposes  of  debate  only,  such  as 
that  it  is  militaristic,  a  financial  burden,  and  may  be  used  as 
a  political  weapon.  In  addition,  it  is  urged  that  if  the  local 
community  wants  more  police  and  more  efficient  police  there 
is  no  restriction  on  their  power  to  secure  them.  This  is  quite 
true,  but  the  local  community  does  not  do  this,  and  even  if 
it  did  an  additional  force  of  local  policemen  in  rural  districts 
would  not  give  the  organization  that  the  state  police  force 
would  have. 

Aside  from  these  arguments,  there  are  two  rather  definitely 
organized  groups  in  opposition  to  the  state  police :  the  present 
constables  and  sheriffs  and  the  trade  unions.  It  is  evident  that 
the  constables  and  sheriffs  regard  the  state  police  as  a  reflec¬ 
tion  on  them  and  as  a  tendency  to  supplant  them,  though  the 
purpose  is  merely  to  add  the  state  police  to  the  present  force. 
In  connection  with  this  some  local  pride  appears  to  be  at 
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the  basis  of  the  opposition.  But  the  principal  opposition 
comes  from  the  trade  unions,  which  generally,  though  not 
universally,  oppose  state  police  on  the  ground  that  this  force 
will  be  used  to  break  strikes  and  hence  injure  the  cause  of  the 
working  class.  There  is  abundant  evidence  that  the  state 
police  force  of  Pennsylvania  has  been  used  to  intimidate  strik¬ 
ers  and  break  strikes,  and  that  in  doing  this  they  used  brutal 
and  rough-shod  methods  in  dealing  with  strikers  who  were  not 
rioting  or  violent  or  breaking  the  law.19  In  rebuttal  of  this 
argument  of  the  trade  unionists  it  may  be  said  that  if  the 
unions  oppose  state  police  because  the  police  may  prevent  the 
use  of  illegal  methods  in  strikes,  that  constitutes  a  good  argu¬ 
ment  for  the  state  police  force ;  if  the  unions  oppose  the  state 
police  because  the  police  may  prevent  the  strikers  from  exercis¬ 
ing  legal  rights,  a  state  administration  under  the  control  of  the 
employers  will  find  other  means  of  doing  the  same  thing. 
Strike-breakers  can  be  deputized,  special  police,  such  as  the 
“  coal  and  iron  police 99  of  Pennsylvania,  and  state  troops  can 
be  called  out.  A  deputized  strike-breaker  furnished  by  a 
detective  agency,  with  a  record  as  a  gunman  and  in  the  locality 
for  a  short  time  only,  is  in  no  way  preferable  to  a  state  police 
force  which  has  a  record  to  maintain.  While  it  is  clear  that  the 
state  police  force  of  Pennsylvania  was  organized  on  account  of 
the  labor  difficulties  in  that  state  and  has  been  used  somewhat 
in  that  state  to  prevent  strikers  from  using  legal  methods,  there 
is  no  evidence  that  strikers  have  been  interfered  with  to  a 
greater  extent  or  more  effectively  by  the  state  police  than  by 
the  former  agents  of  the  employers.  The  state  police  of 
Pennsylvania  were  engaged  in  strike  duty  on  the  average  only 
one  day  a  year  during  the  first  decade  of  their  existence,  but  it 
has  varied  widely  from  year  to  year;  in  the  year  1916,  55  per 
cent,  of  all  working  time  was  on  strike  duty;  more  than 
10  per  cent,  of  the  time  has  been  on  strike  duty  during  nine 
out  of  the  sixteen  years  from  1906  to  1921,  more  than  20 
per  cent,  during  five  of  the  years  and  more  than  30  per 
cent,  during  three  of  the  years.  Consequently  there  is  no 

19  S.  Adele  Shaw,  “Closed  Towns,”  Survey,  43:  58  ff.,  November, 
8,  1919.  See,  also,  Survey,  43:  372,  January  3,  1920. 
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possibility  of  denying  the  fact  that  the  police  force  of  that 
state  is  used  in  connection  with  strikes.  But  there  is  in  this 
no  argument  that  does  not  apply  equally  to  city  police  who, 
also,  are  used  in  strike  duty  and  sometimes  use  illegal 
methods  and  prevent  the  strikers  from  using  legal  methods. 
Some  advocates  of  state  police,  in  order  to  get  rid  of  the  oppo¬ 
sition  of  the'  trade  unions,  propose  that  the  state  police  law 
should  contain  a  provision  that  the  force  could  not  be  used  in 
labor  disturbances. 

7.  Detection  and  Identification. — About  25  per  cent, 
of  the  arrests  are  made  at  the  time  of  the  commission  of  the 
offense.  In  the  others  there  is  the  problem  of  detection  and 
identification  of  the  guilty  party.  For  this  purpose  a  regular 
division  of  the  police  department  is  organized,  and  in  addition 
many  private  detective  agencies  do  such  work. 

The  detective  division  of  the  police  department  is  open  to 
the  same  criticisms  as  the  rest  of  the  organization :  unsuitable 
personnel  and  inefficient  methods.  Train  stated  that  the 
“  ordinary  chauffeur  was  probably  a  brighter  man  than  the 
average  detective.”  20  Adler  found  by  army  tests  given  to  the 
police  of  Cleveland  that  the  detectives  had  the  lowest  average 
score  of  any  rank  in  the  department.21  Political  methods  are 
used  in  the  selection  of  detectives  and  in  the  changes  in  posi¬ 
tions  quite  as  frequently  as  for  the  rest  of  the  force.  In  addi¬ 
tion  inspection  of  the  work  of  detectives  is  much  more  difficult 
and  they  are  consequently  permitted  to  operate  without  checks 
or  reports.  Fosdick  states  that  in  some  cities  the  chief 
hands  a  detective  a  paper  with  instructions  to  look  up  the 
case,  and  the  detective  puts  the  paper  in  his  pocket  ;  when  the 
paper  is  worn  out  the  case  is  closed.  But  in  some  cities  a  real 
development  of  scientific  methods  is  appearing,  especially  in 
connection  with  finger-prints  and  micro-analysis. 

Private  detectives  are  an  extremely  dangerous  group. 
Many  private  agencies  are  started  by  worn-out  or  dishonest 

20  A.  Train,  Courts,  Criminals,  and  the  Camorra,  p.  90. 

21  “  Cleveland  Foundation  Survey  of  Criminal  Justice  in  Cleve¬ 
land/’  1921,  Part  V.  H.  M.  Adler,  Medical  Science  and  Criminal 
Justice,  pp.  48-54. 
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police  detectives.  They  are  dangerous  because  they  “  play  one 
side  against  the  other,”  helping  the  criminals  as  much  as  the 
public.  A  few  reputable  and  recognized  agencies  are  doing 
valuable  work,  and  many  private  agencies  connected  with 
insurance  companies  and  similar  commercial  firms  are 
developing  a  first-class  technique. 

The  novel  and  short-story  detective  appears  only  in  fic¬ 
tion.  Most  of  the  work  of  detectives  is  very  simple  and  very 
mechanical.  It  consists  of  “  spotting,”  trailing,  acting  as  a 
spy  either  by  impersonating  someone  and  thus  getting  into  an 
organization  or  else  hiring  someone  to  take  the  part  and  make 
a  report,  and  securing  a  personal  knowledge  of  criminals  and 
their  methods  by  associating  with  them.  The  most  effective 
method  is  to  secure  information  from  other  criminals.  When 
a  crime  is  committed  other  criminals  learn  of  it,  for  the 
criminal  likes  to  boast  of  his  cleverness  and  discuss  the  fine 
points  of  the  technique  with  his  companions.  One  of  the 
methods  most  frequently  used  by  detectives  is  to  put  pressure 
on  some  criminal  who  is  in  their  power  and  compel  him,  under 
threat  of  arrest  for  some  crime  he  is  known  to  have  commit¬ 
ted,  to  give  information.  Thus  the  spies  and  the  traitors  of 
the  criminal  class  are  the  real  sources  of  information.  Josiah 
Flynt  says : 

“  The  official  detective  who  does  not  know  where  to  lay  his  hand 
on  such  a  spy  or  traitor  and  how  to  lay  it  on  heavily  is  practically 

useless  except  as  a  watchman.”  22 

% 

The  problems  of  detection  and  identification  cannot  be 
kept  separate ;  a  method  of  identification  may  be  also  a  method 
of  detection.  But  to  some  extent  the  methods  are  separate. 
One  of  the  methods  of  identification  is  the  “  rogues5  gallery.-” 
This  is  a  gallery  of  photographs  of  criminals  previously  con¬ 
victed.23  It  can  evidently  be  used  only  in  a  small  proportion 
of  cases,  and  is  not  a  safe  method  of  identification. 

A  second  method  of  identification  is  the  Bertillon  system. 
This  system  was  started  by  Bertillon  in  France  in  1883  and 

22  Josiah  Flynt  Willard  and  F.  Walton,  Powers  That  Prey,  p.  9. 

23  As  a  matter  of  fact  photographs  are  taken  of  many  who  are 
not  convicted  and  are  retained  in  this  gallery. 
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consists  of  (a) anthropometric  measurements,  such  as  height, 
length  of  the  middle  finger  of  the  left  hand,  length  of  the  left 
forearm,  etc.;  (b)  “portrait  parle,”  which  is  a  general 
description  of  the  physiognomy,  including  a  description  of  the 
right  ear,  the  nose,  and  the  color  of  the  iris ;  this  information 
can  be  classified  and  sent  by  telegraph;  (c)  peculiar  marks, 
scars,  etc.;  (d)  in  recent  years  finger-prints  have  been  added 
to  this  system,  but  they  were  not  classified  in  such  a  way  as 
to  be  useful. 

This  Bertillon  system  is  still  used  but  it  is  being  dis¬ 
carded  by  many  police  departments  as  unsatisfactory  and 
inadequate.  The  measurements  require  great  care  and  great 
accuracy  in  the  instruments;  but  many  persons  who  use  the 
method  do  not  make  the  measurements  carefully  and  the 
instruments  easily  become  bent  and  inaccurate,  so  that  the 
results  are  unreliable  In  order  to  avoid  this  inaccuracy  the 
police  of  Paris  have  two  sets  of  measurements  made  by  two 
different  officers,  using  different  sets  of  instruments.  It  is 
difficult  to  secure  accurate  measurements  of  women  because  of 
the  head-hair,  or  to  identify  an  individual  by  his  measure¬ 
ments  taken  when  he  was  younger.24 

The  finger-print  system  is  being  used  as  a  substitute  for 
the  Bertillon  system.  It  is  simple,  fool-proof,  and  the  finger- 
prints  can  be  secured  quickly  and  used  for  detection  as  well  as 
identification.  The  method  of  classification  is  more  simple  than 
that  used  in  the  Bertillon  system.  The  ancient  Chinese  used 
finger-prints  as  a  method  of  identification,  but  it  has  been 
developed  for  practical  purposes  only  within  the  last  century. 
Delicate  lines  can  be  seen  on  the  balls  of  the  thumbs  and  fin¬ 
gers  ;  these  leave  an  imprint  on  everything  touched.  These  lines 
are  arranged  in  whorls,  loops,  or  arches.  No  two  individuals 
have  these  lines  arranged  in  exactly  identical  manner,  but  in 
a  particular  individual  the  lines  remain  the  same  from  the 
sixth  month  of  intra-uterine  life  to  the  final  decomposition 
of  the  body.  An  absolute  identification  of  an  individual  can 
therefore  be  secured  by  means  of  these  lines.  This  is  done  by 

24  B.  B.  Fosdick,  “The  Passing  of  the  Bertillon  System  of  Identi¬ 
fication,”  Jour.  Crim.  Law ,  6:  363-369,  September,  1915. 
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an  imprint  made  on  white  paper  after  the  finger  has  been 
dipped  in  ink  or  after  lamp  black  has  been  smeared  on  the 
finger.  The  records  are  classified  in  various  ways,  but  all 
methods  use  the  whorls,  loops,  and  arches  as  the  basis  of 
classification.  Though  this  method  is  an  absolute  method  of 
identification,  it  has  limitations  as  a  method  of  detection ;  by 
wearing  gloves,  especially  rubber  gloves,  one  can  prevent 
finger-prints  from  being  left  at  the  scene  of  the  crime ;  and 
the  lines  of  the  finger-prints  can  be  obliterated  by  rubbing 
the  articles  that  have  been  handled.  The  argument  has  been 
made  that  finger-prints  can  be  forged,  but  no  conclusive  evi¬ 
dence  of  this  has  been  presented. 

A  national  bureau  of  identification  was  established  at 
Leavenworth,  Kansas,  to  which  some  of  the  police  depart¬ 
ments  send  records  of  finger-prints  of  criminals  and  from 
which  they  ask  for  information  regarding  the  identification 
of  the  person.  Not  much  use  has  been  made  of  this  up  to  date, 
and  for  that  reason  it  has  only  limited  value.  But  there  are 
prospects  that  many  cities  will  regularly  send  all  finger¬ 
prints  to  this  bureau,  and  that  decisions  in  important  cases 
will  be  postponed  until  the  court  has  secured  information 
from  this  bureau  regarding  the  record  of  the  defendant.  It  is 
probable  that  the  universal  use  of  such  a  national  bureau,  with 
finger-prints  of  all  convicted  criminals  (perhaps  of  all  per¬ 
sons  arrested),  could  be  made  the  basis  of  a  program  of  identi¬ 
fication  of  criminals,  and  at  the  same  time  of  testing  the 
validity  of  various  policies,  such  as  probation  or  parole.  By 
means  of  finger-prints  it  would  be  possible  to  determine 
whether  the  person  on  probation  was  convicted  of  offenses 
during  the  period  he  was  on  probation  or  during  the  succeed¬ 
ing  ten  years ;  it  would  he  possible,  also,  to  determine  whether 
certain  types,  such  as  feeble-minded  or  wife-deserters,  get 
along  less  satisfactorily  on  probation  than  other  types.  A 
bureau  of  this  sort  is,  therefore,  fundamental  in  the  working 
out  of  policies  regarding  crime. 

A  third  method  of  identification  has  been  introduced 
recently  into  this  country ;  it  is  known  as  the  modus  operandi 
method.  It  was  devised  by  Major  Atcherley  of  the  English 
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constabulary.  The  California  State  Bureau  of  Identification 
has  used  this  method  with  considerable  success.  The  method 
is  based  on  the  principle  that  many  criminals  commit  the 
same  kinds  of  crimes  repeatedly,  and  use  the  same  technique, 
and  that  an  analysis  of  the  technique  will  be  of  assistance  in 
the  identification  of  the  criminal.  The  following  description, 
for  instance,  was  distributed  to  various  institutions  that 
might  be  victimized  by  a  platinum  thief: 

“  A  man  ( of  such  and  such  description  .  .  . )  will  appear  to 

you  one  day  on  the  pretext  of  selling  magazines  or  something  of  the 
kind.  He  will  ask  for  some  member  of  your  staff  by  name,  and  will 
attempt  to  interest  him  in  his  wares.  He  will  go  away,  after  a 
reasonable  interval,  but  will  return  later  in  the  day  when  only  one 
or  two  of  your  men  are  left  in  the  laboratory.  He  will  then  show 
a  diamond  scarf-pin  lacking  one  stone  and  will  say  that  he  lost  the 
missing  stone  on  his  former  appearance,  or  he  will  say  that  he  left  his 
spectacles  or  his  fountain  pen  behind.  This  gives  him  a  pretext  to 
look  about  the  place  and  locate  your  platinum  crucibles,  from  which 
he  will  make  an  opportunity  to  help  himself.”  25 

By  means  of  this  description  the  platinum  thief  was 
caught.  The  analysis  of  the  technique  of  the  crime  must 
involve  a  classification  of  the  various  items  of  the  technique : 
time,  tools,  method  of  entrance,  etc.  Some  burglars  always 
enter  through  basement  windows,  some  through  doors,  some 
climb  the  porch-pillars  and  enter  through  the  second-story 
windows;  some  always  steal  silver,  some  jewelry,  some  cloth¬ 
ing,  some  money;  some  come  in  the  afternoon,  some  in  the 
evening,  some  in  the  early  morning.  The  California  police 
have  succeeded  in  securing  clues  in  a  considerable  number  of 
crimes  by  this  method.  The  method  seldom  serves  as  an  abso¬ 
lute  identification  or  a  certain  method  of  detection. 

No  description  of  methods  of  identification  is  complete 
without  a  reference  to  the  continental  system  which  is  known 
as  Meldewesen — a  system  that  requires  every  individual  to 
report  to  the  police  when  he  comes  into  a  city.  In  making 
this  report  he  must  give  information  regarding  his  regular 
place  of  residence  and  his  business,  and  establish  his  identity 
by  papers.  His  native  city  has  a  record  of  him,  which  includes 


25  Katherine  Mayo,  Justice  to  All,  pp.  165-166. 
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his  criminal  record,  if  he  has  one.  If  he  moves  to  another 
city,  its  police  immediately  know  by  correspondence  with  his 
former  place  of  residence  what  his  past  record  is.  In  Berlin 
this  information  has  been  kept  since  1836;  12,000,000  cards 
are  now  in  the  files;  the  files  for  the  letter  H  alone  fill  ten 
rooms,  and  for  the  letter  S  fifteen  rooms.  European  detectives 
gain  most  of  their  information  regarding  criminals  by  means 
of  this  fund  of  information.  It  is  probably  too  much  out  of 
harmony  with  American  ideals  to  be  duplicated  here,  though 
most  of  the  information  contained  in  the  German  files  is  dupli¬ 
cated  on  the  books  of  various  American  agencies  or  bureaus; 
the  difference  is  that  there  is  no  centralization  or  organization 
in  using  the  information  in  America. 

SUGGESTED  READINGS 

Cahalane,  C.  F. :  Police  Practice  and  Procedure,  New  York  City, 
1914. 

“  Cleveland  Foundation  Survey  of  Criminal  Justice  in  Cleveland.” 

Cleveland,  1921,  Part  3,  Police  Administration,  by  R.  B.  Fosdick. 
Conover,  M. :  “State  Police,”  Amer.  Pol.  Sci.  Rev.,  15:  82-93,  Feb¬ 
ruary,  192E 

Fosdick,  R.  B.:  European  Police  Systems,  New  York,  1915. 

Fosdick,  R.  B. :  American  Police  Systems,  New  York,  1920. 

Fosdick.  R.  B. :  “  The  Passing  of  the  Bertillon  System  of  Identifica¬ 
tion,”  Jour.  Crim.  Law,  6:  363-369,  September,  1915. 

Graper,  E.  D. :  American  Police  Administration,  New  York,  1921. 

“  International  Association  of  Chiefs  of  Police,”  Reports  of  Annual 
Conventions. 

“  International  Association  of  Policewomen,”  Work  of  Policewomen 
in  the  United  States  and  Foreign  Cities,  n.d.  (1920?). 

Lucas,  Alfred:  Legal  Chemistry  and  Scientific  Criminal  Investiga¬ 
tion,  London,  1920. 

McAdoo,  W.  G. :  Guarding  a  Great  City,  New  York,  1906. 

Macbeth,  R.  G. :  Policing  the  Plains,  Toronto,  1922. 

Martin,  E.  M. :  “An  Aptitude  Test  for  Policemen,”  Jour.  Crim.  Law, 
14:  376-404,  November,  1923. 

Mayo,  Katherine:  Justice  to  All,  3d  ed.,  New  York,  1917. 

Miner,  Maude  E.:  “The  Policewoman  and  the  Girl  Problem,”  Natl. 

Conf.  Social  Work,  1919,  pp.  134-143. 

Mitchell,  C.  A.:  Science  and  the  Criminal,  Boston,  1911. 

Parmelee,  M. :  Criminology,  New  York,  1918,  ch.  21. 

Train,  Arthur:  Courts,  Criminals,  and  the  Camorra,  New  York,  1912, 
chs.  5  and  6. 

14 


210 


CRIMINOLOGY 


Van  de  Water,  Frederic:  Grey  Riders,  New  York,  1922. 

Van  Winkle,  Mina  C. :  “  Work  of  the  Woman’s  Bureau  of  a  Metro¬ 
politan  Police  Department,”  Amer.  Prison  Assoc.,  1919,  pp. 
389-395. 

Van  Winkle,  Mina  C. :  “Standardization  of  the  Aims  and  Methods 
of  the  Work  of  Policewomen,”  Nat.  Conf.  Social  Work ,  1920, 
pp.  151-154. 

Vollmer,  August:  “  Revision  of  the  Atcherley  Modus  Operandi  Sys¬ 
tem,”  Jour.  Grim.  Law,  10:  229-275,  August,  1919. 

Vollmer,  August:  “The  Bureau  of  Criminal  Records, ”  Jour.  Grim. 
Law,  11:  171-180,  August,  1920. 

Vollmer,  August:  “A  Practical  Method  for  Selecting  Policemen,” 
Jour.  Grim.  Law,- 11:  571-581,  February,  1921. 

Vollmer,  August:  “Aims  and  Ideals  of  the  Police,”  Jour.  Grim.  Law, 
13:  251-257,  August,  1922. 

Vollmer,  August  :  “  Scheme  for  Extending  Henry  Finger-print  Classi¬ 
fication,”  Jour.  Grim.  Law,  13:  282-291,  August,  1922. 

Wilder,  H.  H.,  and  Wentworth,  Bert:  Personal  Identification,  Boston, 
1918. 

Willard,  Josiah  Flynt,  and  Hodder,  Alfred:  Powers  That  Prey,  by 
Josiah  Flynt  (pseud.)  and  Francis  Walton  (pseud.),  London, 
1900. 

Woods,  Arthur:  Grime  Prevention,  Princeton,  1918. 

Woods,  Arthur:  Policeman  and  Public,  New  Haven,  1919. 


CHAPTER  X 

DETENTION  BEFORE  TRIAL 

1.  Procedure  After  Arrest. — Procedure  after  a  person  is 
arrested  may  take  any  one  of  the  following  courses:  (a)  he 
may  be  taken  immediately  to  court  and  tried;  (b)  he  may  be 
held  in  the  police  station  for  a  few  days  or  a  few  hours  and 
then  released  without  trial;  (c)  he  may  secure  a  release  on  a 
writ  of  habeas  corpus ;  (d)  he  may  secure  a  release  on  bail 
until  the  case  is  to  be  heard  in  court;  (e)  he  may  secure  a 
release  on  his  own  recognizance,  or  promise  to  return  for  the 
hearing;  (f)  he  may  be  detained  under  supervision  in  some 
private  home  or  hotel;  (g)  he  may  be  detained  in  a  police  sta¬ 
tion  or  jail  until  the  court  is  in  session  and  ready  to  hear 
his  case. 

Persons  are  frequently  released  by  the  police,  after  a  period 
of  detention,  without  court  action.  This  happens  especially 
to  “  drunks  ”  and  “  hobos  ”  but  is  not  confined  to  them.  Of 
120,814  persons  arrested  in  Cleveland  during  the  seven  years 
ended  in  1919  on  the  fourteen  most  common  charges,  26  per 
cent,  were  released  by  the  police  without  court  action/  The 
police  of  Washington,  D.  C.,  in  1918-20  held  7,071  persons 
(of  whom  8.5  per  cent,  were  under  seventeen  years  of  age) 
for  periods  ranging  from  a  few  hours  to  a  few  weeks,  and  then 
released  them  without  taking  them  to  court  at  all.  This  pro¬ 
cedure  is  generally  due  either  to  a  failure  to  secure  evidence 
sufficient  for  conviction,  or  else  to  the  feeling  that  the  person, 
even  if  he  could  be  proved  guilty,  has  been  punished  suffi¬ 
ciently  by  the  detention  in  the  police  station  or  jail. 

Some  persons  secure  a  release  from  detention  by  a 
writ  of  habeas  corpus.  This  writ  makes  it  necessary  for 
the  court  to  hear  the  case  immediately,  not  with  the  pur¬ 
pose  of  determining  the  guilt  of  the  defendant,  but  with 
the  purpose  of  determining  power  and  jurisdiction  regard¬ 
ing  detention.  This  writ  is  seldom  used  until  a  person  has 
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been  detained  for  a  considerable  time,  bnt  it  may  be  issued 
immediately  after  arrest.  Some  professional  criminals  have 
attorneys  constantly  prepared  to  secure  a  writ  of  habeas  corpus 
for  them ;  sometimes  the  attorney  arrives  at  the  police  station 
prepared  to  make  application  for  the  writ  before  the  police 
officer  arrives  with  his  prisoner. 

Bail  is  a  financial  security  that  the  person  accused  of  a 
crime  will  return  for  the  court  hearing.  Bail  may  generally  be 
secured  from  the  police  officers  if  the  charge  is  a  misdemeanor, 
from  the  court  if  the  charge  is  a  felony.  Release  on  bail  is, 
according  to  law,  definitely  restricted  in  murder  cases;  but, 
as  a  matter  of  fact,  of  135  persons  charged  with  murder  in 
Chicago  on  April  1,  1920,  104  were  at  liberty  on  bail.  The 
financial  security  for  minor  offenses  is  generally  fixed  at  an 
amount  about  equal  to  the  fines  customarily  imposed  for  such 
offenses;  persons  who  can  afford  to  furnish  cash  bail  in  such 
cases  frequently  forfeit  it  rather  than  return  to  court  and 
pay  the  fine.  This  is  tacitly  accepted  by  police  and  court 
officials  as  a  satisfactory  solution  of  the  difficulty.  In  the 
more  serious  offenses,  for  which  the  bail  is  fixed  high,  it  is 
generally  necessary  to  have  some  security  other  than  one’s  own 
wealth.  A  group  of  professional  bondsmen  stand  ready  to 
furnish  bonds  for  such  persons,  for  a  consideration.  In 
Chicago  the  cost  of  a  bond  in  felony  cases  generally  ranges 
between  $250  and  $500. 

There  are  two  principal  evils  in  the  system  of  financial 
security  as  a  substitute  for  detention :  First,  it  involves  great 
hardship  on  the  poor;  they  cannot  afford  the  cash  bail  for 
minor  offenses  or  the  fee  of  the  professional  bondsmen  for 
major  offenses.  They  are,  therefore,  generally  detained  in  jail 
while  the  more  wealthy  defendants  are  at  liberty.  This  hard¬ 
ship  cannot  be  defended  by  the  argument  that  the  poor  people 
should  not  have  committed  the  crimes  if  they  did  not  wish 
to  be  detained  in  jail;  for  many  of  the  persons  accused  of 
crimes  are  innocent,  and  all  of  them  are  presumed  by  law  to 
be  innocent  until  they  are  proved  guilty.  The  hardship  to  the 
poor  should  be  avoided,  if  possible.  Second,  the  professional 
bondsmen  are  frequently  not  good  security  and  are  agents  of 
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corruption.  They  furnish  evidence  of  the  possession  of 
property  and  this  is  given  as  security;  but  the  same  property 
is  used  again  and  again  until  the  bonds  against  it  are  several 
times  as  much  as  the  value  of  the  property;  the  property  is 
then  transferred,  with  the  result  that  in  most  jurisdictions 
no  legal  claim  against  the  property  is  retained  and  the  bonds 
may  be  forfeited  with  no  financial  loss  to  the  bondsman  or 
criminal.  The  law  department  of  Cleveland  received  for  col¬ 
lection  in  1916-19,  143  forfeited  bonds  totalling  $61,200; 
1.5  per  cent,  of  the  value  was  collected.  One  bondsman  in 
Chicago  signed  48  bonds  for  persons  accused  of  crimes ;  after 
16  of  these  had  been  forfeited  the  other  32  were  permitted  to 
stand  as  good  security.  One  person  accused  of  crime  secured 
bail  nine  different  times,  of  which  six  were  after  indictments 
had  been  brought  against  him  for  earlier  offenses.  A  man 
was  arrested  in  Detroit  on  the  charge  of  picking  pockets;  he 
secured  release  on  bail  and  while  the  first  case  was  pending 
he  was  arrested  four  additional  times  for  picking  pockets  and 
secured  bail  each  time.  Such  a  system  can  exist  only  because 
of  great  laxity  and  inefficiency  or  else  corruption  of  police  or, 
in  felony  cases,  the  court.  William  McAdoo,  for  a  time  com¬ 
missioner  of  police  in  New  York  City,  wrote  regarding  these 
professional  bondsmen : 

“  The  sergeant  at  the  desk  is  often  their  tool ;  and  the  captain 
and  his  plain-clothes  men  and  the  other  officers  have  in  many  cases 
made  arrests  only  to  furnish  victims  and  money  for  these  unspeak¬ 
able  scoundrels.”  1 

These  professional  bondsmen  often  act  as  “  fixers  ”  for 
professional  criminals,  securing  their  release  and  immunity. 
The  Chicago  City  Council  Committee  on  Crime  reported  that 
in  75  per  cent,  of  the  cases  in  which  professional  bondsmen 
furnish  bail  no  conviction  is  secured.2 

2.  Types  of  Detention  Institutions. — The  institutions 
for  the  detention  of  persons  awaiting  trial  are  of  the  following 
types:  (a)  the  city  police  station  under  the 'control  of  the 

1W.  McAdoo,  Guarding  a  Great  City,  p.  81. 

2  Chicago  City  Council  Committee  on  Crime,  1915,  p.  191. 
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police  department ;  no  person  is  held  in  such  stations  for  pun¬ 
ishment  and  few  are  detained  there  for  trial  more  than  a  few 
days;  (b)  the  municipal  jail  or  lock-up  in  the  smaller  town, 
generally  under  the  control  of  the  police  department  or  mar¬ 
shal;  these  resemble  the  city  police  stations,  except  that  per¬ 
sons  are  often  confined  in  them  when  a  fine  which  has  been 
imposed  upon  them  is  not  paid;  (c)  the  county  jail,  generally 
under  the  control  of  the  sheriff;  this  institution  is  generally 
used  both  for  those  awaiting  trial  and  those  serving  sentences ; 
(d)  specialized  detention  homes  for  women  or  children. 

Persons  accused  of  crimes  are  generally  detained  awaiting 
trial  in  the  police  station  or  lock-up.  If  the  court  has  final 
jurisdiction  the  penalty  is  fixed;  if  the  court  does  not  have 
final  jurisdiction  the  defendant,  after  arraignment,  is  gener¬ 
ally  detained  in  the  county  jail  awaiting  final  disposition. 
But  many  municipalities  feel  that  they  cannot  afford  a  sep¬ 
arate  lock-up  and  therefore  make  an  agreement  with  the 
county  authorities  that  the  county  jail  be  used  for  munici¬ 
pal  prisoners. 

3.  Number  of  Institutions  and  Inmates. — -The  number 
of  institutions  in  the  United  States  for  the  detention  of  per¬ 
sons  awaiting  trial  is  probably  about  5000.  In  1920  New 
York  State  had  about  400  town  and  village  lock-ups,  82  city 
jails,  83  precinct  police  stations  in  New  York  City,  and  8 
other  institutions  used  for  detention,  making  a  total  of  573. 
Illinois  has  182  such  institutions,  of  which  102  are  county 
jails,  26  municipal  jails,  9  juvenile  detention  homes,  and  45 
police  station  lock-ups. 

The  number  of  persons  in  such  institutions  awaiting  trial 
on  an  average  day  is  probably  about  50,000.  Most  of  those  held 
in  municipal  jails  or  police  stations  are  detainedfor  a  few  hours 
only,  but  the  period  of  detention  of  those  held  in  county  jails 
for  grand  jury  actions  or,  after  that,  for  trial  in  the  criminal 
courts  is  generally  much  longer.  The  survey  of  the  Cook 
County  jail  made  by  the  Chicago  Community  Trust  shows  that 
of  587  persons  held  in  that  jail  awaiting  trial  on  December  1, 
1920,  50  per  cent,  were  held  for  more  than  two  months  and 
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8.3  per  cent,  more  than  six  months  before  final  action 
was  taken.3 

4.  Proportion  not  Found  Guilty. — A  large  proportion 
of  the  persons  held  in  jails  awaiting  trial  are  not  found  guilty 
— in  general  about  half.  Of  those  arrested  in  Chicago  in  1921 
whose  cases  were  disposed  of  62  per  cent,  were  discharged  by 
one  process  or  another,  in  San  Francisco  in  1915,  82  per  cent., 
and  in  Springfield,  Illinois,  53  per  cent.  Moreover,  a  consid¬ 
erable  proportion  of  those  held  in  county  jails  for  loi^g  periods 
of  time,  awaiting  action  by  the  grand  jury  or  a  higher  court, 
are  not  found  guilty.  Of  those  detained  in  the  Cook  County 
jail  on  December  1,  1920,  36  per  cent,  were  discharged  before, 
during,  or  after  trial,  without  conviction. 

5.  Necessity  of  Decent  Treatment  During  Detention. 
— The  problem  of  detention  before  trial  is  distinctly  different 
from  the  problem  of  punishment  of  those  convicted  of  crime. 
Detention  is  for  the  purpose  of  securing  persons  who  are  pre¬ 
sumed  by  law  to  be  innocent  until  they  are  proved  guilty; 
more  than  half  of  them  are  not  found  guilty.  From  the  point 
of  view  of  the  constitution  and  of  justice  impositions  upon 
such  persons  cannot  be  warranted.  They  are  held  at  the 
insistence  of  the  state,  but  no  justification  can  exist  for  any¬ 
thing  except  decent  and  honorable  treatment,  at  least  as  good 
as  that  furnished  to  soldiers  or  others  in  government  service. 
The  place  of  detention,  therefore,  should  be  something  like  a 
hotel,  secure  against  escape,  and  should  be  not  much  less  com¬ 
fortable  than  the  second-class  hotels. 

Even  if  the  accused  are  assumed  to  be  guilty  it  would  be 
good  policy  to  treat  these  persons  decently  during  the  period 
prior  to  conviction.  Regardless  of  the  policy  to  be  used  after 
conviction,  the  accused  should  be  made  to  feel  that  until  he  is 
proved  guilty  the  state  will  deal  with  him  honorably  and  pro- 
tectingly.  When  one  is  first  detected  in  crime  he  is  certain  to 
be  in  an  impressionable  condition  and  his  future  career  will 
be  dependent  to  a  great  extent  on  the  methods  used  during 
detention.  The  shock  of  the  first  arrest  and  detention,  when 

3  “  Chicago  Community  Trust,”  Survey  of  the  Cook  County  Jail, 

p.  196. 
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his  emotions  are  distinctly  affected  by  his  experience,  will  put 
him  in  a  position  where  he  can  be  impressed  by  influences 
either  for  good  or  bad.  Nowhere  else  will  sympathetic  under¬ 
standing  have  as  much  influence  and  nowhere  else  will  corrupt 
influences  be  as  damaging. 

The  attitude  during  detention  may  be  illustrated  by  a  let¬ 
ter  written  by  a  girl  eleven  years  of  age  from  a  jail  in  which 
she  was  detained. 

“  Dear  mother  and  daddy :  How  are  you  getting  along  this  fine 
day?  I  have  been  here  every  since  Friday.  Mrs.  T.  brought  me  too 
jail  till  I  got  over  with  these  sores.  Our  matron  sure  is  good  to  us 
girls.  She  have  to  see  if  we  are  taken  care  of  good.  Mother  you  and 
Daddy  come  to  see  me.  I  am  taking  care  of  myself  now.  I  washed 
my  hair  today.  Mother  I  looked  for  you  to  go  by  here  but  I  didn’t 
see  you.  Mrs.  M.  gave  me  a  piece  of  candy  the  night  I  came  here. 
I  will  tell  you  what  I  have  for  breakfast.  A  big  piece  of  bread  and 
two  pieces  of  bacon  and  a  cup  of  coffee.  And  for  dinner  we  have  a 
cup  of  red  beans  and  some  meat  and  five  pieces  of  corn  bread.  Mother 
if  you  ever  mention  red  beans  to  me  I  will  throw  them  at  you.  Mother 
I  don’t  sleep  a  least  bit  at  night.  Last  night  down  stairs  somebody 
was  just  screaming  top  of  their  voice,  and  I  thought  of  home  and 
just  cried.  I  still  go  to  Sunday  School.  Ther  three  girls  in  the  room 
with  me.  One  is  Helen,  the  other  is  Fay.4  Well,  daddy  you  come  to 
the  jail  to  see  me.  I  am  on  the  third  floor.  I  will  close  for  this  time. 
With  love  and  world  of  kisses,  your  daughter,  M.”  5 

6.  Evils  in  the  Existing  Jails. — In  general  the  physical 
conditions  in  the  county  and  city  jails  are  decidedly  worse  than 
the  conditions  in  state  prisons  in  which  criminals  are  confined 
after  conviction.  "We  treat  those  who  are  presumed  to  be 
innocent,  many  of  whom  are  actually  innocent  and  almost  all 
of  whom  are  detained  in  jail  because  of  poverty  only,  much 
worse  than  we  treat  persons  convicted  of  the  more  serious 
offenses.  Criticisms  of  these  conditions  have  been  made  for 
nearly  a  century  by  native  and  foreign  observers;  one  presi¬ 
dent  of  the  International  Prison  Congress,  referring  to 
American  jails  in  1907,  said  that  there  had  been  nothing  as 
bad  in  the  history  of  the  world  except  the  prisons  of 

4  Both  adult  prostitutes. 

6  Quoted  by  Carrie  W.  Smith,  “  The  Elimination  of  the  Reforma¬ 
tory,”  Natl.  Conf,  Social  Work,  1921,  p.  128. 
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Turkey  in  the  thirteenth  century.  The  following  descrip¬ 
tion  begins  with  the  more  obvious  conditions  which  can  be 
most  easily  modified. 

(a)  Lack  of  sanitation.  With  very  few  exceptions  jails 
and  police  stations  are  unsanitary,  not  reaching  the  minimum 
requirements  fixed  by  the  state  for  private  institutions.  This 
is  true  of  all  types  of  institutions  for  detention  except  the 
detention  homes  for  women  and  children,  which  as  a  class  are 
somewhat  better,  but  it  is  not  true  of  every  institution  of  any 
type.  These  institutions  are  usually  dark,  reeking  with  vile 
odors,  and  covered  with  vermin.  The  following  report  of  a 
survey  of  the  jails  of  Illinois  could  be  duplicated  dozens  of 
times  from  other  states : 

“  In  the  southern  counties,  we  find  few  toilet  facilities.  Here  we 
find  the  metal  laundry  tub  with  all  its  horrors.  This  tub  is  the  only 
bathing  convenience  provided.  In  it  men  wash  their  bodies  and  their 
clothes.  Sick  men  and  healthy  men  bathe  in  it.  Sometimes  twenty 
men  must  use  this  one  tub.  The  water  must  be  carried  to  it;  for 
there  are  no  water  and  sewage  pipes  in  the  jail.  The  bath  water  must 
be  heated  on  the  jail  stove.  The  common  towel  may  be  in  use  or  three 
or  four  men  may  share  one  towel.  The  towels  are  washed — if  washed 
at  all — by  the  men.  .  .  .  The  method  of  sewage  disposal  can 

sometimes  be  recognized  half  a  block  away.  In  southern  Illinois  we 
find,  however,  a  few  conspicuously  good  jails  with  light,  air  and 
modern  toilet  facilities. 

“  In  central  and  northern  Illinois  we  find  slightly  improved 
toilet  and  sanitary  facilities  and,  when  least  expected,  a  jail  which  is 
unfit  for  human  being  to  enter.  We  find  a  few  unusually  well-planned 
and  well-operated  jails. 

“  In  Chicago  we  find  the  worst  jails  in  the  State.  ...  Of 
the  forty-six  city  jails  of  Chicago,  only  about  a  dozen  are  fit  for  any 
use  whatsoever.  Nineteen  are  underground.  Through  eleven  run  open 
sewers  .  .  .  when  the  sewers  overflow  the  floors  are  flooded  with 

the  contents  of  the  sewers.  Rats  and  vermin  are  numerous  .... 
The  men  sleep  on  planks.  If  there  are  more  than  two  men  in  a  cell, 
they  must  lie  on  the  floor  beside  the  open  sewer.  Sometimes  it  is 
necessary  to*  put  eight  or  ten  in  one  smWr  cell.  .  .  .  The  Cook 

County  jail  is  one  of  the  most  insanitary  in  the  State . 

The  cells  are  mere  caves.”  6 

6 Institution  Quarterly  (Illinois),  7:  11—13,  March,  1916;  see, 
also,  C.  R.  Henderson,  “  Report  of  Committee  on  Jails,”  Natl.  Prison 
Assoc.,  1907,  pp.  94-114;  J.  F.  Fishman,  Crucibles  of  Crime. 
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Conditions  are  so  bad  in  this  respect  that  wealthy  persons 
sentenced  to  jail  are  often  permitted  to  live  in  the  hotels  of 
the  town,  keeping  the  keys  of  their  doors,  rather  than  be  sub¬ 
jected  to  the  filth  of  the  jail. 

(b)  Many  of  the  essential  comforts  are  lacking.  In  one 
New  York  jail  prisoners  had  to  sleep  on  steel  bunks  with  no 
bedding.  In  the  East  St.  Louis  jail  in  1918  women  had  no 
beds  or  bedding;  they  were  obliged  to  sleep  on  the  floor  or 
else  sit  up  all  night. 

(c)  The  sheriff  generally  receives  a  fee  from  which  he 
provides  food  for  the  prisoner.  If  he  can  secure  food  for  less 
than  that  amount,  he  keeps  the  difference.  In  one  county  in 
California  the  sheriff  was  allowed  67.5  cents  a  day  per  pris¬ 
oner,  but  he  made  a  contract  with  a  restaurant  to  furnish  and 
serve  meals  for  52.5  cents  a  day,  thus  securing  a  profit  of  15 
cents  a  day  per  prisoner.  A  sheriff  in  Alabama  had  an  income 
from  his  fees  and  other  official  perquisites  larger  than  the 
salary  of  the  President  of  the  United  States;  his  net  profit  on 
feeding  the  prisoners  was  over  $25,000  a  year.'  In  Springfield, 
Illinois,  the  sheriff  saved  $6600  out  of  $9700  allowed  for  feed¬ 
ing  prisoners  in  the  county  jail.  The  cost  of  feeding  prisoners 
in  Erie  County,  Pennsylvania,  with  the  fee  system,  was 
$11,000  a  year;  in  Berks  County,  Pennsylvania,  which  did  not 
have  the  fee  system,  the  cost  was  only  $3730  a  year,  though 
the  number  of  prisoners  in  the  two  counties  was  almost  the 
same.  Some  states  have  abolished  this  method  of  feeding 
prisoners,  but  in  some  of  these  states  it  continues  in  violation 
of  law.  It  is  doubtless  better  than  the  colonial  system  which 
required  the  prisoners  to  secure  their  own  sustenance  by  beg¬ 
ging  or  otherwise,  but  it  is  injurious  because,  first,  it  gives 
the  sheriff  a  profit  at  the  expense  of  the  prisoners  and  the 
county;  second,  it  develops  antagonisms  between  the  pris¬ 
oners  and  the  sheriff;  and,  third,  it  leads  to  unjustified  arrests 
in  order  to  get  the  fees. 

(d)  No  occupation  is  provided  in  such  institutions.  A 
little  cleaning  may  be  required  of  the  prisoners,  but  few  insti¬ 
tutions  provide  opportunities  for  any  other  work  or  recrea- 
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tion.  The  Indiana  State  Board  of  Charities  and  Corrections 
published  a  pamphlet  a  few  years  ago  with  the  heading : 

“  How  prisoners  live  and  learn  in  Indiana  County  jails.  They 
live  in  idleness  at  the  expense  of  the  taxpayer;  they  learn  vice, 
immorality  and  crime.” 

(e)  The  “  kangaroo  court  ”  prevails  in  many  of  these 
jails.  This  is  a  system  of  “  self-government  ”  which  has 
a  few  good  features,  but  is  often  only  a  means  of  extortion, 
and  of  disgraceful  and  brutal  hazing  of  certain  prisoners  by 
the  others. 

(f)  The  fundamental  objection  to  jails  at  the  present 
time  is  that  in  all  of  them  except  police  stations  and  some 
detention  homes  persons  awaiting  trial  are  held  in  the  same 
institution  with  those  serving  sentences.  In  general  the  num¬ 
bers  serving  sentences  and  awaiting  trial  are  about  the  same. 
In  New  York  State  43  per  cent,  of  those  detained  in  county 
jails  on  June  30,  1922,  were  awaiting  trial;  in  California  on 
June  30,  1918,  58  per  cent,  were  awaiting  trial;  in  Illinois 
in  1918-19,  57  per  cent.7  In  many  of  the  institutions  no  dis¬ 
tinction  is  made  between  those  awaiting  trial  and  those  serving 
sentences.  The  effect  of  this  association  with  criminals  after 
conviction  is  bad,  first,  because  it  leads  the  person  accused  of 
crime  to  think  of  himself  and  others  to  think  of  him  as  a 
criminal;  second,  contacts  with  those  convicted  of  crime  fre¬ 
quently  causes  moral  deterioration.  A  person  who  has  had 
considerable  experience  as  a  criminal  writes  : 

“  I  entered  jail  an  amateur  in  crime  and  stayed  there  a  little 
over  three  months.  In  that  time  I  learned  more  of  the  devious 
methods  which  crooks  use  against  society  than  I  had  ever  dreamed  of 
knowing.  ...  I  mingled  daily  with  men  grown  old  in  the  under¬ 
world;  I  assimilated  just  as  much  of  their  vices  as  my  immature 
nature  would  hold.  I  learned  the  language  of  the  crooks.  The  tales 
told  were  strong  with  the  flavor  of  adventure.  They  fascinated  me 
and  I  looked  up  to  the  old  crooks  as  men  to  be  envied.  .  .  .  They 

came  to  be  heroes,  as  it  were,  out  of  the  great  book  of  adventure.”  8 

7  Figures  for  the  Illinois  counties  were  secured  at  different  dates. 
Cook  County  is  not  included. 

8  W.  Scott,  Seventeen  Years  in  the  Underworld,  pp.  24-25. 
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And  Josiah  Flynt  thus  describes  the  jail  in  which  he  was  held 
during  his  youth  while  awaiting  trial  for  the  theft  of  a  horse 
and  buggy : 

“  From  morning  till  night  the  £  old  hands  ’  in  crime  were  ex¬ 
changing  stories  of  their  exploits,  while  the  younger  prisoners  sat 
about  them  with  open  mouths  and  eyes  of  wonder,  greedily  taking  in 
every  syllable.  I  listened  just  as  intently  as  anybody,  and  was  hugely 
impressed  with  what  I  heard  and  saw.  The  seriousness  of  my  offense 
advanced  me  somewhat  in  the  scale  of  youthful  prisoners  and  at  times 
I  was  allowed  to  join  a  £  private  confab  ’  supposed  to  be  only  for  the 
long  initiated  and  thoroughly  tried  offenders.”  9 

The  attitude  of  the  public  and  the  physical  conditions  and 
treatment  in  the  jail  show  the  prisoner  that  he  is  regarded  as 
an  enemy  of  society;  he  therefore  tends  to  look  upon  himself 
as  an  enemy  of  society.  His  feelings  are  expressed  sympa¬ 
thetically  by  the  professional  convicted  criminals  of  the  group, 
who  are  able  to  secure  prestige  and  leadership  for  that  reason. 
The  result  is  that  the  moral  tone  of  the  jails  is  generally 
distinctly  low. 

“  There  are  only  two  invariable  topics  of  conversation — sex  and 
the  chance  of  getting  out.  Filthy  talk  and  filthy  practices  are  com¬ 
mon  in  the  crowded  cells  and  bull-pens.  Homo-sexual  vice  is  not 
uncommon  and  is  laughed  at.  It  seems  to  excite  no  horror  and 
scarcely  any  reprobation.  Young  boys  are  corrupted  and  forced.  Dope 
can  be  had  by  anyone  who  can  pay  for  it.  Even  those  who  are  not 
‘  fiends  ’  often  get  it  and  use  it  to  find  temporary  relief  from  the 
unbearable  irritation  and  the  depression  of  jail  life.  Not  infrequently 
newcomers  are  set  upon,  mauled  and  robbed  of  what  little  money  or 
other  valuables  they  may  have,  sometimes  stripped  of  shoes,  shirts, 
and  other  articles  of  clothing.”  10 

This  situation  is  bad  quite  apart  from  age,  but  we  are  espe¬ 
cially  apt  to  find  injurious  results  when  children  and  women 
are  involved.  Though  efforts  have  been  made  to  prevent  the 
detention  of  children  in  jails,  Miss  Belden  concluded  as  the 
result  of  her  survey  of  children’s  courts  in  the  United 
States  that : 

9  Josiah  Flynt  Willard,  My  Life,  p.  82. 

10  “  Chicago  Community  Trust,”  Survey  of  the  Cook  County  Jail, 
pp.  35-36. 
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“  F rom  at  least  one  court  in  every  State  in  the  Union  came 
reports  of  detaining  children  in  jails.  .  .  .  Thirty-seven  courts 

in  eighteen  states  reported  that  no  effort  was  made  to  separate  chil¬ 
dren  detained  in  jails  from  adult  offenders,  though  in  many  of  these 
states  such  separation  is  required  by  law.” 11 

In  the  city  jail  in  East  St.  Louis  in  1918  children  were 
detained  with  adults,  were  allowed  the  freedom  of  the  jail 
room,  talked  with  adults,  and  waited  on  them.  Three  hoys 
were  held  in  this  jail  on  one  day — one  nine  years  old  and  two 
fourteen  years  old.  The  officers  at  the  jail  said  that  this  con¬ 
dition  was  not  unusual.  In  the  Centralia,  Illinois,  city  jail 
women  and  girls  were  confined  in  the  same  cage-room  with 
men;  the  cell  reserved  for  women  was  kept  locked,  but  the 
others  were  not ;  everything  said  in  one  cell  could  be  heard  in 
the  others;  a  girl  fifteen  years  of  age  was  confined  in  that 
cell  within  the  last  five  years. 

(g)  Detention  in  jail  is  an  evil,  with  the  present  attitudes 
of  the  public,  quite  apart  from  the  lack  of  sanitation,  lack  of 
employment,  mingling  of  prisoners,  and  other  evils.  It  means 
association  with  criminality,  even  if  it  does  not  mean  associa¬ 
tion  with  criminals.  It  should  be  and  can  be  avoided  in  an 
appreciable  number  of  cases. 

Some  exceptional  institutions  have  conditions  good  in 
practically  every  respect,  and  many  have  conditions  good  in 
certain  respects.  The  Cook  County  jail,  in  general  one  of  the 
most  horrible  in  the  United  States,  has  developed  a  social 
service  department  for  the  boys  under  twenty-one  years  of 
age,  through  which  books  are  distributed,  relatives  are  located, 
bail  is  secured,  assistance  is  given  on  release,  and  in  various 
other  ways  efforts  are  made  to  assist  them  during  or  after  this 
experience.  In  many  juvenile  detention  homes  picture  shows 
are  furnished  once  a  week,  another  amusement  program 
once  a  week ;  basket-ball  courts  and  equipment  and  other  ath¬ 
letic  equipment  are  provided,  with  instructors  to  teach  the 
inmates  to  use  them  properly;  medical  and  psychological 
examinations  are  given  and  such  medical  treatment  as  may  be 

11  Evelina  Belden,  “Courts  in  the  United  States  Hearing  Chil¬ 
dren’s  Cases,”  United  States  Children’s  Bureau,  Pub.  65,  p,  13. 
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necessary.  These  institutions  attempt  to  make  the  period  of 
detention  as  helpful  as  possible.12 

7.  Explanation  of  Evils  and  History  of  Jails. — The 

explanation  of  the  existing  evils  in  American  jails  is  found,  in 
part,  in  history.  Our  system  of  jails  was  borrowed  from 
England.  From  the  earliest  recorded  times  societies  have  had 
institutions  in  which  to  detain  persons  awaiting  trial.  These 
began  to  appear  in  organized  form  in  England  about  the  10th 
century ;  by  the  time  of  Henry  II  a  consistent  effort  was  being 
made  to  secure  jails  in  all  counties.  The  cities  and  counties 
insisted  on  their  democratic  right  to  manage  these  institu¬ 
tions.  Once  a  quarter  or  once  a  year  a  “  gaol  delivery ” 
occurred,  in  which  all  persons  detained  were  taken  to  court, 
and  tried ;  but  imprisonment  was  not  often  included 
among  the  sentences  before  the  nineteenth  century,  and  con¬ 
sequently  the  jail  was  left  empty,  to  fill  up  again  before  the 
next  assize.  Howard’s  investigations  during  the  latter  part 
of  the  eighteenth  century  and  Mrs.  Fry’s  work  during  the 
early  part  of  the  nineteenth  century  involved  jails,  more  like 
our  police  stations  than  our  state  prisons. 

The  American  colonies  adopted  the  same  institutions.  In 
1634  Virginia  organized  shires  and  appointed  sheriffs  to  have 
charge  of  prisoners.  New  Jersey  in  1683  made  provision  for 
sheriffs  to  manage  the  county  jails;  the  sheriff  was  not  allowed 
a  salary  and  might  be  punished  for  refusal  to  accept  the  posi¬ 
tion.  The  colonial  jails  were  usually  wooden  structures;  after 
the  Revolutionary  War,  stone  and  brick  were  used.  Suitable 
provision  was  seldom  made  for  the  separation  of  different 
classes  of  prisoners.  Prisoners  were  generally  required  to 
provide  their  own  sustenance.  The  law  of  Connecticut  read : 

Those  sent  to  the  county  jail  “  shall  bear  their  own  reasonable 
charge  for  conveying  or  sending  them  to  the  said  gaol;  and  also  the 
charge  of  such  as  shall  be  appointed  to  guard  them  thither ;  and  also 
of  their  support  while  in  gaol.” 

12  Cook  County,  Illinois.  Annual  Reports  of  Juvenile  Court  and 
Juvenile  Detention  Home ;  Jane  D.  Rippin,  “  Municipal  Detention  for 
Women,”  Natl.  Conf.  Social  Work,  1918,  pp.  132-139;  Maude  E. 
Miner,  Slavery  of  Prostitution,  pp.  162  ff. 
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In  later  years  the  frontier  states  went  through  much  the 
same  development.  For  instance,  the  first  jail  in  Champaign 
County,  Illinois,  was  constructed  in  1840;  it  was  a  two-story 
log  building,  eighteen  feet  square.  The  only  entrance  to  the 
building  was  by  an  outside  stairway  to  a  door  in  the  second 
story;  from  this,  entrance  to  the  first  floor  was  secured  by  a 
trap-door  and  ladder.  The  most  unruly  prisoners  were  let 
down  to  the  first  floor.  No  heating  system  was  provided;  in 
general  the  early  jails  and  prisons  had  no  method  of  pro¬ 
viding  heat. 

From  the  earliest  times  criticisms  have  been  raised  against 
these  institutions.  The  following  shows  some  of  the  criticisms 
of  jails  in  New  Jersey  and  the  efforts  to  improve  them. 

Immediately  after  the  American  Revolution,  largely  as  the  result 
of  the  work  of  Howard  in  England,  efforts  were  made  in  New  Jersey 
to  provide  separate  apartments  for  debtors  and  for  convicted  crim¬ 
inals.  In  the  early  thirties  the  New  Jersey  Howard  Society  was 
formed  and  worked  to  produce  reforms  in  jails.  The  New  Jersey 
Prison  Instruction  Society  was  organized  in  1832  to  provide  preaching 
in  jails  and  the  state  prison.  In  the  forties  Dorothy  Dix  made  a 
strenuous  effort  to  secure  adequate  provision  for  the  insane  so  that 
they  need  not  be  confined  in  the  county  jails.  The  New  Jersey  Reform 
Association,  which  was  active  from  1849  to  1852,  made  an  impressive 
criticism  of  the  county  jails,  pointing  out  the  almost  complete  lack 
of  employment,  the  failure  to  classify  prisoners  by  sex,  age,  and 
degree  of  criminality,  the  little  attention  paid  to  cleanliness  and 
comfort,  the  fact  that  there  were  no  provisions  for  moral  discipline 
in  the  jail,  and  made  the  general  statement  “  it  cannot  but  be  evident 
to  the  most  casual  observer  that  our  jails,  with  their  promiscuous 
intercourse,  their  idleness,  their  scenes  of  drunkenness,  and  .  .  . 

their  loathsome  filthiness,  cannot  be  otherwise  than  sources  of  great 
moral  evil  to  the  community.”  13 

This  criticism  of  seventy  years  ago  sounds  very  familiar; 
practically  the  same  criticisms  were  made  by  Wines  and 
Dwight  as  a  result  of  a  general  survey  of  the  jails  of  the 
United  States  in  1867  14  and  by  Fishman  as  a  result  of  inspec- 

13  New  Jersey,  Prison  Inquiry  Commission,  vol.  2,  pp.  321-325. 

14  E.  C.  Wines  and  T.  W.  Dwight,  Report  on  the  Prisons  and 
Reformatories  of  the  United  States  and  Canada,  New  York,  Assembly 
Doc.  34,  1867,  pp.  314-336. 
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tions  made  in  an  official  capacity  for  the  Federal  Government 
in  1923.15 

Thus  well-established  precedents  for  the  present  situation 
extend  over  several  centuries.  Some  jails  of  the  present  are 
decidedly  superior  to  those  of  the  earlier  centuries,  but  most 
of  them  have  the  same  objectionable  features  now  that  almost 
every  jail  had  a  few  centuries  ago.  This  may  be  explained 
partially  by  inertia  and  the  expense  which  would  result  from 
improvements.  But  this  is  not  a  sufficient  explanation ;  there 
is  some  popular  sympathy  with  the  existing  conditions,  or  at 
least  an  apathy.  This  is  accounted  for  in  two  ways :  First, 
accusation  is  taken  as  equivalent  to  proof.  The  person  who 
is  arrested  and  detained  for  trial  is  associated  in  the  mind  of 
the  public  with  the  persons  already  convicted  of  crime. 
Because  of  a  popular  feeling  that  life  should  be  made 
unpleasant  for  those  convicted  of  crime  those  who  are  accused 
but  not  convicted  are  made  to  suffer  in  the  same  ways.  But 
this  is  not  a  sufficient  explanation,  for  the  question  might  be 
asked,  why  does  the  public  fail  to  make  the  distinction  between 
those  awaiting  trial  and  those  serving  sentences?  Second, 
only  the  poor  are  held  in  jail  for  trial.  Persons  who  are  politi¬ 
cally  important  do  not  get  into  jail  before  trial;  they  secure 
bail.  The  poor,  whether  guilty  or  not,  are  unable  to  change 
the  situation;  those  who  have  been  in  jail  try  to  conceal  this 
fact  rather  than  advertise  it.  The  general  public  is  not  in 
touch  with  the  situation,  looks  down  upon  those  who  get  into 
jail,  and  does  not  suffer  the  hardships  in  person  that  would 
lead  to  insistence  on  modification.  The  attitude  of  the  public 
is,  in  general,  one  of  indifference.  The  public  makes  no  objec¬ 
tion  when  jail  authorities  permit  important  prisoners  to  have 
their  liberty,  wandering  around  the  institution  or  the  com¬ 
munity  “on  honor.”  No  matter  how  jails  are  operated,  the 
public  is  complacent.  Perhaps  the  situation  will  be  improved 
in  this  country  as  in  England,  where  Bernard  Shaw  has  said 
that  the  day  of  improvement  was  at  hand 


15  J.  F.  Fishman,  Crucibles  of  Crime. 
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“  because  it  seems  to  me  that  in  a  very  short  time  every  honest  man 
in  the  country  will  have  done  six  months  and  got  to  know  something 
about  it.” 

8.  A  Program  for  Improvement  of  Methods  of  Deten¬ 
tion. — A  program  for  the  improvement  of  the  method  of 
detention  involves  improvement  in  the  conditions  in  jails, 
but  it  involves  much  more.  The  following  are  some  of  the 
important  items: 

(a)  The  fundamental  modification  necessary  for  better 
conditions  is  publicity.  This  is  the  only  way  to  break  down 
the  isolation  of  the  public.  The  public  must  be  made 
acquainted  with  the  situation,  if  not  by  direct  experiences  in 
the  jails,  at  least  by  descriptions  and  analyses  of  effects.  The 
principal  part  of  this  publicity  should  be  descriptions  of  the 
improved  methods  used  in  some  communities,  the  reason  for 
the  improvements,  and  the  advantages  which  result. 

(b)  The  number  of  arrests  must  be  reduced.  Many  arrests 
are  made  for  trivial  offenses  that  do  not  call  for  court  action 
of  any  kind.  One  evidence  of  this  is  the  fact  that  convictions 
resulted  in  only  37.4  per  cent,  of  the  cases  heard  by  the  Munic¬ 
ipal  Court  of  Chicago  in  1921.  In  Massachusetts  in  1920, 
39.4  per  cent.,  and  in  Indiana  in  1916,  21  per  cent,  of  all  per¬ 
sons  arrested  were  acquitted  or  dismissed.  The  following 
are  some  of  the  specific  charges  in  arrests  under  the  head  of 
disorderly  conduct  in  Chicago  in  1920 : 

Just  came  home  from  Bridewell;  sitting  in  vacant  flat;  no  home; 
on  the  streets  at  11.30  p.m. ;  walked  around  Chicago  all  night;  pool- 
room  raid;  sleeping  in  wagon;  standing  in  doorway  11  p.m.;  loafing 
in  depot;  standing  on  corner,  5.30  a.m. ;  sleeping  on  roof  of  building, 
1  a.m. ;  on  street,  12.50  a.m.;  smoking  cigarettes  in  the  Park;  in  a 
restaurant,  6.30  a.m.;  just  out  of  the  House  of  Correction;  picked 
up  on  suspicion;  goofing  on  the  corner;  picked  up  going  to  work, 
8.30  a.m.  ;  sleeping  in  a  barn ;  standing  on  a  corner ;  picked  up  stand¬ 
ing  in  front  of  a  restaurant;  sleeping  in  a  basement;  cranking  a  car 
for  a  boy  who  said  the  car  belonged  to  him. 16 

The  situation  in  England  and  Canada  in  this  respect  is 
decidedly  different  from  that  in  American  cities. 

ie « 0picagO  Community  Trust,”  op.  tit.,  p.  168. 
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“In  Chicago  in  1919,  66  per  cent,  of  the  misdemeanor  charges 
in  our  criminal  courts  resulted  in  discharges  and  only  33  per  cent, 
in  convictions,  whereas  in  England  and  Wales  in  the  same  year,  83 
per  cent,  of  all  the  persons  proceeded  against  in  the  minor  criminal 
courts  were  convicted,  and  only  17  per  cent,  acquitted  or  dismissed.”  17 

It  cannot  be  determined  whether  or  to  what  extent  the 
large  number  of  arrests,  is  due  to  unnecessary  arrests  or  to 
inefficiency  in  securing  and  acting  on  evidence.  But  doubt¬ 
less  the  responsibility  is  divided  between  the  police  and 
the  courts. 

The  summons  may  be  substituted  for  arrest  in  cases 
requiring  court  action  but  involving  minor  offenses.  This 
method  is  now  being  used  extensively  in  some  places  but  may 
be  used  much  more  in  other  places.  In  New  York  City  in 
1919  summonses  were  used  in  55  per  cent,  of  the  cases  in  the 
magistrates’  courts.  A  large  proportion  of  all  offenses — 
probably  90  per  cent. — are  not  sufficiently  serious  to  justify 
an  attempt  to  escape  from  the  jurisdiction  of  the  court.  And 
a  large  proportion  of  all  offenders  have  homes  or  other  attach¬ 
ments  that  would  prevent  them  from  making  attempts  to 
escape.  Even  those  held  in  the  County  Jail  at  Chicago,  and 
therefore  accused  of  major  offenses,  were  judged  by  a  com¬ 
mittee  making  the  survey  for  the  Chicago  Community  Trust, 
to  be  “  dependable  ”  in  36  per  cent,  of  the  cases,  “  undepend¬ 
able  ”  in  32  per  cent.,  and  “  doubtful,”  largely  because  of 
inadequate  information,  in  32  per  cent.18  If  this  judgment 
was  correct  at  least  one-third  of  the  persons  detained  in  the 
county  jail  could  have  been  released  with  no  likelihood  of 
attempting  to  escape;  they  had  attachments  and  reputations 
that  would  justify  some  other  method  than  detention  in  jail. 

(c)  The  courts  must  be  speeded  up.  The  shorter  the  deten¬ 
tion  of  the  average  prisoner,  the  fewer  need  to  be  detained 
at  one  time. 

“  A  total  of  10,642  men,  women  and  children  made  their  home 
for  shorter  or  longer  periods  in  the  county  jail  during  the  last  year, 
the  daily  population  ranging  from  a  minimum  of  690  to  a  maximum 

17  Ibid.,  p.  172. 

18  Ibid,,  pp.  34-35. 
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of  1013.  Now,  assuming  the  flow  to  be  a  fairly  constant  one,  and  the 
period  of  detention  only  24  hours,  the  jail  would  have  only  29  people 
to  take  care  of  at  any  one  time ;  if  the  stay  averaged  only  a  week,  the 
average  number  to  be  provided  for  would  be  200;  if  a  month,  the 
number  would  be  887 ;  if  a  year,  provision  would,  of  course,  have  to 
be  made  for  10,642/’ 19 

A  program  for  the  purpose  of  securing  speedier  justice 
will  be  considered  later ;  here  it  is  sufficient  to  state  that  there 
are  immense  possibilities  of  improving  the  system  of  deten¬ 
tion  by  this  means.  A  modification  was  made  in  the  court 
system  of  Detroit  in  1920,  which  resulted  in  great  improve¬ 
ment  in  this  respect. 

“  On  March  31,  1920,  a  few  days  before  the  new  court  act  took 
effect,  there  were  173  offenders  in  jail  awaiting  trial,.  Of  this  num¬ 
ber  82,  or  47  per  cent. — practically  half  of  them — had  been  in  jail 
over  25  days;  a  few  150  days.  On  March  31,  1922,  there  were  83 
prisoners  in  jail  awaiting  trial  in  the  Recorder’s  Court  and  of  this 
number  only  7,  or  9  per  cent.,  were  in  jail  over  25  days.”  20 

The  night  courts  in  New  York  City  and  elsewhere  were 
designed  to  reduce  the  period  of  detention  by  a  few  hours, 
and  such  courts  are  desirable  for  this  reason,  though  they 
have  been  found  unsatisfactory  in  some  other  ways. 

(d)  The  provisions  for  release  on  bail  should  be  improved 
by,  first,  releasing  many  more  defendants  on  their  own 
recognizance  or  under  supervision;  this  method  could  be  used 
only  for  those  of  good  character  with  attachments  to  the 
community  that  would  prevent  an  attempt  to  escape ;  second, 
requiring  that  when  release  is  based  on  financial  security,  the 
security  be  good ;  the  bail  bond  should  be  a  first  lien  on  prop¬ 
erty;  this  would  make  it  difficult  or  impossible  to  transfer 
property  against  which  such  bonds  were  given,  hut  this  should 
be  regarded  as  one  of  the  hardships  attending  criminal 
bonds;  third,  refusing  to  grant  bail  to  professional  criminals 
who  are  found  to  be  committing  crimes  again  and  again 
between  the  time  of  arrest  and  a  final  decision.  It  would  be 
desirable  if  a  sufficiently  capable  police  and  court  system  could 

19  Ibid.,  p.  55. 

20  P.  W.  Marsh,  “  Detroit  Succeeds  Under  a  New  Organization,” 
Jour.  Grim.  Law,  14:  13,  May,  1923. 
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be  developed  so  that  practically  all  cases  could  be  settled  at 
once,  but  when  delay  was  necessary  release  could  be  granted 
only  to  those  of  approved  character  and  status  regardless 
of  wealth. 

(e)  The  jails  must  be  improved.  In  spite  of  other 
improvements  jails  will  always  be  needed  as  places  of  deten¬ 
tion.  No  one  pretends  that  all  accused  persons  could  be 
trusted  to  come  to  court  for  a  hearing  with  no  other  restraint 
than  a  summons  or  their  own  recognizance.  Since  jails  must 
be  used,  they  should  be  made  less  injurious  than  they  have 
customarily  been,  by  the  following  alterations :  First,  they 
should  be  used  only  for  those  detained  awaiting  trial.  An 
entirely  different  set  of  institutions  should  be  provided  for 
those  serving  sentences  after  conviction.  Morris  County, 
New  Jersey,  has  a  county  farm  to  which  all  convicted  persons 
are  sent,  while  the  county  jail  is  reserved  for  those  accused 
but  not  convicted.  Indiana  has  established  a  state  farm  for 
misdemeanants  which  has  relieved  the  county  jails  of  a  large 
part  of  the  sentenced  prisoners.  In  various  other  ways  the 
recommendation  for  the  separation  of  convicted  from  uncon¬ 
victed  prisoners  which  has  been  made  for  at  least  a  century  is 
now  being  carried  out. 

Second,  it  will  probably  be  found  wise  to  have  the  state 
control  and  manage  these  institutions  for  detention.  The 
county  is  too  small  a  unit  to  maintain  a  decent  jail;  if  the 
number  of  needless  arrests  is  reduced  and  the  courts  speeded 
up  and  the  summons  used  more  frequently,  the  number  in  jail 
at  one  time  will  be  still  further  reduced.  Fewer  than  ten 
inmates  were  awaiting  trial  on  June  30,  1920  in  90  per  cent, 
of  the  county  jails  in  New  York  State,  92  per  cent,  in  Indiana, 
84  per  cent,  in  Illinois,  and  71  per  cent,  in  California;  fewer 
than  five  inmates  were  found  awaiting  trial  in  74  per  cent, 
of  the  New  York  jails,  84  per  cent,  of  the  Indiana  jails,  70 
per  cent,  of  the  Illinois  jails,  and  53  per  cent,  of  the  California, 
jails.  The  state  of  Alabama  contains  67  county  jails;  during 
the  fiscal  year  1919-20,  37  of  these  jails  were  empty  some 
time  during  the  year,  with  an  average  period  of  2.5  months 
during  which  they  had  no  inmates.  Yet  it  is  necessary  for 
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each  county  to  have  a  jail  and  a  jailer.  The  expenses  are 
much  higher  per  inmate  for  the  small  jail  than  for  the  larger 
jail.  In  the  year  1918  one  county  in  Michigan  held  one  man 
in  jail  one  day,  at  a  cost  to  the  county  of  $1072. 

Table  XX  shows  clearly  how  much  more  expensive  it  is  to 
keep  a  person  in  the  jails  such  as  abound  in  most  states  with 

Table  XX 

Average  Cost  per  Prisoner  per  Day  in  Michigan  in  1918 
in  Jails  with  Specified  Numbers  of  Detention- days 


Total  Number  of  Days  of  De¬ 
tention  of  all  Prisoners 
Awaiting  Trial  in  the  Year  1918 

Number  of 

Jails 

Cost  per 
Prisoner 
per  Day 

0-  99 

6 

$23.49 

100-  199 

2 

15.02 

200-  299 

5 

8.84 

300-  399 

2 

5.02 

400-  499 

6 

4.36 

0-  499 

21 

7.13 

500-  999 

8 

4.45 

1,000-4,999 

36 

2.64 

5,000-9,999 

10 

1.83 

10,000  and  over 

8 

1.04 

Total . 

.  83 

1.58 

a  very  small  number  of  inmates.  It  is  quite  clear,  also,  that 
the  county  with  four  or  five  inmates  awaiting  trial  at  a  time 
cannot  afford  to  organize  a  system  of  employment,  provide 
recreational  facilities,  have  an  expert  in  charge  of  the  institu¬ 
tion,  or  do  any  of  the  other  necessary  or  desirable  things. 
Though  it  is  conceivable  that  the  counties  might  combine  to 
form  district  jails,  and  this  has  some  advantages  from  the 
point  of  view  of  practicability,  in  the  long  run  the  state  will 
be  a  better  unit  of  management  and  control.  Since  1877 
England  has  had  central  control  of  all  its  jails  and  prisons. 

Third,  the  jails  should  be  made  sanitary  and  comfortable, 
and  occupations  and  other  activities  provided  for  the  inmates. 
If  the  management  is  not  transferred  to  the  state,  the  state 
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should  fix  minimum  requirements  of  construction,  sanitation, 
food,  classification,  recreation,  employment,  moral  super¬ 
vision,  medical  examination.  State  inspectors,  with  power  to 
close  jails  not  conforming  to  the  requirements,  should  visit 
the  jails  frequently.  State  inspection  of  jails  generally  pre¬ 
vails  now  and  has  produced  considerable  improvement  in  some 
places,  none  at  all  in  other  places.  In  New  York  100  jails 
were  closed  by  order  of  state  inspectors  during  the  decade 
1910-19.  The  inspectors  of  jails  in  South  Carolina  use  a 
score  card  by  which  each  jail  is  given  a  mathematical  grade  on 
permanent  plant,  sheriffs  management,  and  the  work  of  the 
county  commissioners  in  connection  with  the  jail;  these  grades 
are  published  annually  and  assist  the  counties  to  visualize 
their  jail  conditions.  Hart  states  that  this  scoring  system 
“has  exercised  a  powerful  influence  upon  sheriffs,  jailers  and 
county  officials  in  favor  of  cleanliness,  sanitation,  good  order 
and  discipline.”  21 

Fourth,  specialized  institutions  for  special  classes  should 
be  established.  This  has  already  started  in  the  detention 
homes  for  children  and  women,  but  can  be  developed  outside 
of  the  large  cities  only  by  state  management  of  these  places  of 
detention.  The  Chicago  Community  Trust  recommended  for 
Cook  County,  as  a  substitute  for  a  single  immense  jail,  a 
number  of  cottages  for  specialized  classes.  Hart  recom¬ 
mended  a  sky-scraper  jail  with  different  floors  for  the 
various  classes. 


(f)  The  dependents  of  those  detained  in  jail  awaiting  trial 
should  be  cared  for  by  the  state  or  other  governmental  unit 
in  charge  of  the  jail.  If  the  state  finds  it  necessary  to  detain 
in  an  institution  a  person  against  whom  a  charge  of  crime  is 
made,  the  duty  of  providing  for  those  dependent  upon  the 
detained  person  follows  logically  as  a  corollary.  Whether  the 
person  is  subsequently  found  guilty  should  make  no  difference 
in  the  care  during  the  period  of  detention  before  trial. 

(g)  Those  who  are  acquitted  should  be  indemnified  for 

21 H.  H.  Hart,  “  Prison  Conditions  in  the  South,”  Amer.  Prison 
Assoc.,  1919,  p.  206. 
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financial  losses  suffered  as  the  result  of  the  detention.22  Such  a 
system  has  prevailed  for  a  long  time  in  some  of  the  European 
countries.  The  first  recorded  provision  for  this  was  in  Prussia 
in  1766,  but  it  was  short-lived;  temporary  provisions  were 
made  also  in  Tuscany  in  1786,  and  Spain  in  1822.  Perma¬ 
nent  systems  were  started  by  Sweden  in  1886,  Norway  1887, 
Denmark  1888,  Hungary  1896,  Germany  1898,  and  different 
states  in  Switzerland  during  the  last  quarter  of  the  last 
century.  By  act  of  1911  Massachusetts  authorized  indemnifi¬ 
cation,  in  case  of  acquittal  or  discharge,  for  financial  losses  if 
the  detention  awaiting  trial  exceeded  six  months.  But  there 
is  no  reason  for  such  a  long  minimum  period.  Indemnifi¬ 
cation  should  logically  be  justified  for  any  period  of  detention 
whatever,  but  because  of  the  heavy  clerical  expense  and  the 
small  amounts  of  indemnification  for  very  short  periods,  a 
minimum  of  one  week  might  be  fixed.  The  general  arguments 
regarding  indemnification  are  as  follows  :  First,  when  private 
property  is  taken  for  public  use  the  owner  is  compensated; 
likewise  when  the  state  requires  an  individual  to  give  his 
time  or  services  to  the  state,  he  is  compensated.  The  person 
detained  for  trial  is  deprived  of  his  liberty  for  the  sake  of 
public  welfare;  if  the  trial  shows  that  this  detention  was  not 
justified,  he  should  be  compensated  for  the  loss  which  he  has 
suffered  for  the  sake  of  public  welfare.  Second,  the  principle 
involved  in  indemnification  is  the  same  as  that  of  workmen’s 
compensation  laws :  spread  the  loss  on  the  public  rather  than 
impose  it  on  one  individual.  Some  objections  are  advanced 
against  indemnification :  First,  the  case  is  not  similar  to  the 
taking  of  private  property  for  public  purposes,  since  the  state 
is  enriched  by  the  private  property  and  is  not  enriched  by 
detaining  a  person  for  trial.  But  this  argument  is  unsound  for 
the  reason  that  the  state  does  not  compensate  the  person  who 
is  deprived  of  his  property  because  the  state  was  enriched  but 

22  The  arguments  and  facts  regarding  indemnification  have  been 

taken  principally  from  the  following  articles:  E.  M.  Borchard, 

“  European  Systems  of  State  Indemnification  for  Errors  of  Criminal 

Justice,”  Jour.  Grim.  Law ,  3:  686—706,  January,  1913;  E.  M. 

Borchard,  State  Indemnity  for  Errors  of  Criminal  Justice,  U.  S. 

Senate  Doc.  974,  62d  Cong.,  3d  Sess. 
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because  the  individual  suffered  a  loss  at  the  hands  of  the  state. 
A  second  objection  is  that  there  is  no  liability  unless  there  is 
fault.  But  this  argument  has  been  upset  by  the  workmen’s 
compensation  laws;  the  state  has  ruled  that  an  employer, 
though  he  is  not  at  fault,  must  compensate  a  workman  for 
injuries.  A  third  objection  is  that  an  individual  who  is 
arrested  unjustly  can  sue  for  damages.  But  this  is  not  an 
adequate  remedy  because  in  a  large  proportion  of  cases  the 
policeman  who  makes  the  arrest  has  no  property  that  can  be 
attached,  because  the  antagonism  of  the  police  force  would 
result  in  additional  injury  to  the  one  bringing  the  suit, 
and  because  the  lawyer  would  get  a  large  share  of  the  dam¬ 
ages  allowed. 

If  indemnification  is  authorized  by  the  state,  it  should 
certainly  be  limited  to  financial  losses  only,  with  a  maximum 
fixed  by  the  state  (say  $5000)  and  with  a  brief  statute  of 
limitations  (say  six  months).  It  should  be  granted  only  to 
those  whose  conduct  in  the  matter  is  uncensurable.  There 
should  be  no  indemnification,  for  instance,  if  the  person  has 
refused  to  testify,  has  attempted  to  escape,  or  was  drunk  at 
the  scene  of  the  crime. 

Aside  from  the  remedy  for  loss  that  this  would  provide,  it 
would  be  desirable  because  it  would  tend  to  prevent  needless 
arrests,  would  tend  to  speed  up  the  courts,  and  would  tend  to 
create  a  public  opinion  favorable  to  greater  efficiency  in  police 
departments  and  courts  in  general. 

9.  The  Juvenile  Detention  Home. — Children  within  the 
juvenile  court  age  are  generally  permitted  to  remain  at  home 
after  complaint  is  made  against  them;  a  summons  is  issued 
for  the  parents  to  bring  the  children  to  court  at  the  appointed 
time.  But  it  is  frequently  necessary  to  detain  children 
because  of  the  serious  nature  of  the  offense,  the  condition  of 
the  home,  or  the  possibility  that  the  child  will  try  to  escape 
from  the  jurisdiction  of  the  court. 

The  jail  is  frequently  used  as  a  place  of  detention  for 
juveniles.  But  the  laws  in  a  large  proportion  of  the  states  place 
restrictions  on  the  use  of  jails  for  juveniles.  Twelve  states 
and  some  counties  in  two  other  states  have  an  absolute  pro- 
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hibition  against  the  detention  of  children  of  juvenile  court 
age  in  jails  or  police  stations  under  any  circumstances;  nine¬ 
teen  other  states  have  the  same  prohibition  except  that  the 
age  limit  is  a  little  lower  than  the  juvenile  court  age  limit; 
five  other  states  prohibit  the  detention  of  children  in  jails 
or  police  stations  except  in  a  small  number  of  specified  condi¬ 
tions,  such  as  “  if  the  child  has  committed  a  felony.”  In 
addition  thirteen  states  provide  that  if  children  are,  for  any 
reason,  detained  in  jail  they  must  be  kept  apart  from  adults.23 
But  in  general  practice  these  laws  are  frequently  violated, 
especially  in  districts  that  do  not  have  specially  organized 
juvenile  courts.  Miss  Belden  reports  that  in  1917  children 
within  the  juvenile  court  age  were  detained  in  some  jails  in 
every  state. 

In  order  to  avoid  the  use  of  jails  three  types  of  specialized 
institutions  have  been  utilized  :  (a)  a  detention  home  or  room, 
(b)  a  private  home,  (c)  other  institutions  such  as  the  Salva¬ 
tion  Army,  Y.  M.  C.  A.,  orphanages,  and  county  farms. 

(a)  The  detention  home  or  room.  The  first  special 
detention  home  for  children  was  established  by  the  Massa¬ 
chusetts  Society  for  the  Prevention  of  Cruelty  to  Children  in 
1880.  Many  similar  institutions  have  been  established  since 
that  time.  But  when  the  juvenile  court  was  first  established 
in  Chicago  in  1899, it  was  considered  necessary  to  make  special 
provision  for  children  who  had  to  be  detained  for  court  hear¬ 
ings.  Consequently  a  public  detention  home  was  established 
in  Chicago  in  1903  (privately  supported  until  1907)  ;  similar 
homes  were  started  in  Denver  in  1903,  San  Francisco  in  1904, 
and  many  other  places.  Five  states  have  required  special 
detention  homes  or  rooms  in  every  county,  nine  other  states 
have  made  such  requirements  for  the  larger  cities  or  counties, 
eleven  other  states  have  laws  permitting  the  establishment  of 
such  institutions  by  any  county,  and  four  others  permit  certain 
counties  to  have  them.24  But  as  a  matter  of  fact  the  actual  pro- 

23  Sophonisba  P.  Breckinridge  and  Helen  R.  Jeter,  “  A  Summary 
of  Juvenile  Court  Legislation,  in  the  United  States,”  United  States 
Children’s  Bureau,  Pub.  70,  pp.  29-30. 

2iIbid.,  pp.  31-32. 
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visions  fall  far  short  of  the  legal  requirements.  For  instance, 
the  state  law  of  Pennsylvania  requires  every  county  to  provide 
a  detention  home  for  children  awaiting  trial ;  only  a  few  have 
obeyed  the  law.  Miss  Belden  found  212  detention  homes  or 
rooms  in  38  states,  of  which  163  were  publicly  supported 
detention  homes,  24  publicly  supported  detention  rooms,  23 
privately  supported  detention  homes.25 

These  homes  are  not  reserved  exclusively  for  children 
awaiting  hearings  on  delinquency  complaints;  they  include 
also  dependent  children,  runaway  children,  dispossessed  chil¬ 
dren,  lost  children,  foundlings,  neglected  children,  witnesses 
against  adults,  children  who  have  violated  probation,  children 
needing  examination  for  mental  defects,  children  awaiting 
delivery  to  institutions,  some  children  on  probation  who  do 
not  have  suitable  homes,  some  mothers  with  illegitimate 
babies,  and  some  children  on  short  sentences  or  on  remand. 

These  detention  homes  are  of  four  types :  some  are  merely 
jails  for  juveniles,  with  the  sole  purpose  of  preventing 
escape;  some  are  home-like  institutions,  either  with  or  with¬ 
out  adequate  provisions  against  escape,  but  with  equipment 
to  suggest  a  home  rather  than  a  jail;  some  are  laboratories 
for  the  purpose  of  study  and  diagnosis  of  those  detained  in 
order  to  assist  the  court  in  dealing  with  them;  some  are 
places  of  commitment,  combined  with  one  or  more  of  the 
previous  types.26  Judge  Lindsey  was  the  first  to  use  the 
method  of  commitment  to  a  detention  home,  either  on  remand 
or  a  definite  sentence;  this  was  regarded  as  a  half-way 
measure  intermediate  between  probation  and  the  reformatory. 
This  smacks  very  much  of  the  ten-day  sentence  in  the  county 
jail,  which  is  generally  regarded  as  worthless ;  if  there  is  any 
value  in  a  short  commitment,  some  other  institution  than  the 
detention  home  should  be  used. 

A  good  detention  home  should  combine  security  against 
escape,  home-like  equipment,  and  opportunity  for  diagnosis. 
The  defects  in  the  homes  are  generally  due  to  a  failure  to 

25  Belden,  op.  cit.,  p.  46. 

26  Tliis  analysis  of  types  was  made  by  A.  W.  Towne,  “  The  Place 
of  the  Juvenile  Court  Detention  Home  in  the  Community,”  Natl. 
Probation  Assoc.,  1917,  pp.  53-63. 


DETENTION  BEFORE  TRIAL 


235 


combine  these  functions  properly.  In  addition  there  is  a  gen¬ 
eral  failure  of  adequate  segregation  of  the  sexes  or  of  different 
types  within  each  sex.  Frequently  the  supervision  during 
the  night  is  inadequate.  In  many  of  the  detention  homes 
which  are  not  safe  from  escape  only  the  dependents  are  kept, 
while  the  delinquents  are  sent  to  the  jail.  Thus  in  Spring- 
field,  Illinois,  a  frame  house,  not  safe  against  escape  is  used 
for  dependent  children,  while  the  children  charged  with 
delinquency  are  held  in  the  jail  annex,  which  is  essentially  a 
part  of  the  jail  and  is  used,  also,  for  the  adult  prisoners  who 
are  insane  or  have  delirium  tremens.  One  boy  nine  years  of  age 
was  held  there  for  three  days  in  company  with  three  older  boys, 
three  older  girls,  two  men  with  delirium  tremens,  and  two 
insane  persons.  Also,  few  of  these  institutions  have  adequate 
records  and  most  of  them  are  used  to  detain  children  who 
could  safely  be  permitted  to  remain  at  home. 

Denver  has  an  old  building  which  is  too  small  for  the 
needs,  does  not  permit  of  adequate  segregation  of  the  sexes, 
and  is  generally  unsuitable.  The  juvenile  detention  home  in 
Cleveland  is  located  far  from  the  court  building,  has  no 
adequate  means  of  segregation,  an  utter  lack  of  indoor 
recreational  facilities,  and  few  other  facilities  for  occu¬ 
pation  of  time.  Some  cities  have  costly  and  well  equipped 
detention  homes ;  the  home  in  Chicago  cost  $1,000,000 ; 
in  Philadelphia  $200,000,  in  San  Francisco  $200,000  and  in 
Los  Angeles  $150,000. 

(b)  Private  homes.  Private  homes  as  places  of  detention 
of  children  are  used  in  Massachusetts,  and  in  some  rural 
states  such  as  Kansas,  Nebraska,  South  Dakota,  and  Minne¬ 
sota.  In  Massachusetts  a  great  deal  of  care  is  taken  in  the 
selection  of  homes  for  such  children,  and  a  great  deal  of  work 
has  been  necessary  to  secure  a  sufficient  number  of  homes 
adapted  to  this  purpose.  One  of  the  advantages  claimed  for 
this  system  is  that  it  tends  to  keep  the  child  in  his  own  home, 
while  the  existence  of  a  detention  institution  is  an  invitation 
to  place  children  in  it,  even  though  they  could  safely  be  kept 
at  home.  In  the  Chicago  juvenile  court  2415  cases  of 
delinquency  were  heard  in  1921,  and  3717  children  with 
charges  of  delinquency  against  them  were  received  in  the 
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juvenile  detention  home  and  held  for  periods  averaging 
about  one  week;  in  Boston  in  the  same  year  819  new  cases  of 
delinquency  were  heard  and  109  children  with  charges  of 
delinquency  against  them  were  held  in  private  families,  and 
30  older  boys  were  held  in  jail  for  a  little  more  than  one 
night  on  the  average.27  The  cost  of  caring  for  the  children  in 
private  families  in  Boston  is  about  $5000  a  year;  it  would  cost 
at  least  twelve  times  as  much  to  maintain  an  institution  for 
the  detention  of  children.  While  the  authorities  elsewhere 
have  expressed  a  great  deal  of  dissatisfaction  with  their  insti¬ 
tutions,  the  Boston  authorities  have  seemed  well  satisfied 
with  their  private-home  method.  The  committee  appointed  to 
formulate  juvenile  court  standards  for  the  United  States 
included  among  its  recommendations  that  “  so  far  as  possible 
those  who  must  be  detained  should  be  provided  for  in  private 
boarding  homes.”  28 

Thus  the  advantages  urged  for  this  system  are:  (1)  It 
tends  to  keep  the  child  in  his  own  home  until  the  hearing; 
(2)  it  is  more  economical;  (3)  it  makes  it  possible  to  isolate 
the  cases  with  special  problems,  especially  those  with  sex  com¬ 
plexes  who  should  not  be  permitted  to  be  in  the  general  insti¬ 
tution,  and  (4)  it  gives  a  better  opportunity  to  study  the 
child,  since  the  child  is  more  at  ease  in  a  family  environment. 
On  the  other  hand  the  following  objections  against  it  are 
stated :  ( 1 )  the  private  home  is  not  safe  against  escape ;  conse¬ 
quently  many  children  must  be  held  in  jail,  which  is  a  decid¬ 
edly  objectionable  feature  of  the  system;  (2)  it  is  difficult  to 
secure  suitable  homes,  and  the  tendency  is  to  take  such 
homes  as  can  be  induced  to  care  for  the  children,  regardless  of 
their  qualifications.29 

(c)  Special  public  or  private  institutions,  such  as  orphan¬ 
ages,  the  Y.  M.  C.  A.  or  Y.  W.  C.  A.,  almshouses,  and  county 

27  Cook  County,  Illinois,  Juvenile  Court  and  Detention  Home, 
1921,  pp.  22  and  50.  The  length  of  detention  is  not  given  in  the 
report  for  1921;  in  1917  it  was  about  one  week.  See  Judge  Baker 
Foundation,  Case  Studies,  Series  I,  No.  6,  p.  3a-5a. 

28  “  Juvenile  Court  Standards.  Report  of  Committee,”  1923, 
United  States  Children’s  Bureau,  Pub.  121,  p.  3. 

29  Elizabeth  P.  Durham,  “  Boston’s  Child  Court  System,”  Survey, 
45:  250-252,  November  13,  1920. 
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farms  are  not,  in  general,  suitable  places  for  the  detention  of 
children  awaiting  a  court  hearing.  They  are  preferable  to 
the  jail  in  most  cases,  though  this  is  not  always  true.  But 
they  certainly  do  not  serve  as  a  permanent  substitute  for  the 
jail  and  are  merely  a  temporary  make-shift. 
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CHAPTER  XI 


POPULAR  JUSTICE 

1.  The  Nature  of  “  Popular  Justice.” — One  of  the 

characteristics  of  law  is  the  decency,  the  calm  and  restrained 
process  by  which  it  is  accomplished.  But  human  beings  are  not 
always  calm  and  restrained ;  they  sometimes  find  that  law  does 
not  agree  with  their  dispositions.  Then  they  may  “  take  the 
law  into  their  own  hands  ”  and  we  have  a  condition  that  may 
be  called  “  popular  justice.”  A  part  of  the  organized  society 
undertakes  to  define  the  values  of  the  society  and  to  realize 
those  values  by  methods  that  appear  to  them  to  he  necessary 
and  desirable.  This  is  the  method  used  by  certain  labor 
groups,  which  may  be  illustrated  by,  though  not  restricted  to, 
the  I.  W.  W.  Rather  contemptuous  of  law  and  the  whole  legal 
method,  that  group  undertakes  by  violence,  burnings,  and 
sabotage  to  force  their  policies  upon  the  organized  society.  An 
acquaintance  with  such  groups  gives  conviction  of  their  sin¬ 
cerity,  and  even  Blackstone  admitted  “the  right  of  revolu¬ 
tion  99  under  certain  circumstances.  But  there  could  be  no 
organized  society  if  every  sincere  group  undertook  a  violent 
revolution  to  realize  their  purposes. 

The  radicals  are  not  the  only  persons  who  “  take  the  law 
into  their  own  hands.”  The  conservatives  quite  as  frequently 
and  quite  as  violently  use  “  popular  justice,”  and  they  are 
quite  as  sincere  about  it  as  are  the  radicals.  Sometimes  they 
are  enforcing  by  their  own  action  and  initiative  the  laws  of 
the  land,  but  sometimes  they  are  attempting  to  realize 
aims  which  have  not  been  translated  into  law.  This  might 
he  illustrated  with  materials  from  labor  difficulties,  but  it 
seems  preferable  to  consider  the  policy  of  “  popular  justice 99 
as  used  by  those  who  attempt  to  conserve  law  and  order  by 
means  of  lynchings  and  the  Ku  Klux  Klan  movement.  These 
methods  of  “  popular  justice  99  are  of  interest  from  the  stand¬ 
point  of  criminology  both  because  they  are  in  themselves 
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crimes,  and  also  because  they  are  a  method  of  dealing  with 
behavior  that  is  regarded  as  criminal.  The  court  is  dispensed 
with,  the  attempt  to  determine  guilt  is  not  hampered  by  for¬ 
mal  rules  of  evidence,  and  passions  of  vengeance  and  interest 
in  the  man-hunt  dominate. 

2.  Lynching. — The  vigilante  method  of  summary  trial 
in  frontier  territory  that  did  not  have  a  real  judicial  organi¬ 
zation  cannot  be  regarded  as  lynching.  Deaths  in  race  riots 
and  strike  riots,  also,  should  be  excluded,  for  there  is  no 
accusation  of  crime  in  these  riots,  as  in  lynchings. 

Lynching  has  developed  almost  entirely  since  the  Civil 
War.  In  spite  of  assertions  to  the  contrary  the  little  evi¬ 
dence  which  is  accessible  indicates  that  many  cases  of  murder 
and  rape  by  negroes  occurred  before  the  Civil  War,  and  that 
very  few  of  them  were  followed  by  lynchings.1  In  the  early 
part  of  the  decade  of  the  thirties  many  lynchings  occurred  in 
connection  with  negro  insurrections,  but  otherwise  lynching 
1  was  seldom  used.  Adequate  statistics  are  accessible,  however, 
only  for  the  period  since  1885.  Three  organizations  have 
been  tabulating  such  statistics :  the  Chicago  Tribune,  the 
Research  Department  of  Tuskegee  Institute,  and  the  Ameri¬ 
can  Association  for  the  Advancement  of  Colored  People.2  The 
records  are  not  entirely  accurate ;  it  is  not  probable  that  a  high 
degree  of  accuracy  ever  can  be  attained  in  such  records.  The 
three  records  do  not  agree  exactly  and  many  discrepancies 
occur  within  each  of  the  records.  The  reports  of  the  National 
Association  for  the  Advancement  of  Colored  People  generally 
included  a  smaller  number  of  cases  in  the  earlier  years,  a 
larger  number  in  later  years  than  have  those  of  Tuskegee 
Institute.  The  larger  number  may  be  accounted  for  either 
by  more  complete  records  or  by  the  acceptance  of  unveri¬ 
fied  rumors. 

These  records  show  the  following  facts :  ( 1 )  The  number 
of  lynchings  in  the  United  States,  as  shown  in  Table  XXI,  has 

1U.  B.  Phillips,  American  Negro  Slavery,  pp.  454-488. 

2  The  record  of  the  Tuskegee  Institute  is  found  in  the  Negro 
Y earhook ;  the  record  of  the  American  Association  for  the  Advance¬ 
ment  of  Colored  People  in  their  monthly  magazine,  called  The  Crisis. 
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decreased  steadily  except  during  the  period  of  the  World  War, 
when  a  slight  increase  appeared. 

Less  than  half  as  many  persons  have  been  lynched  in  an 
average  year  during  the  last  decade  as  during  the  first  decade 


TABLE  XXI 

Average  Number  of  Lynching s  in  the  United  States  per  Year, 
by  Five-year  Periods,  1885-192 3 


Period 

Average  Number  of  Lynchings  per  Year 

1885-89 

151 

1890-94 

169 

1895-99 

140 

1900-04 

104 

1905-09 

77 

1910-14 

65 

1915-19 

71 

1920 

65 

1921 

64 

1922 

60 

1923 

28 

of  this  record,  in  spite  of  the  increase  in  population  in  the 
meantime.  (2)  About  three-fourths  of  the  victims  have  been 
negroes.  This  shows  that  it  is  predominantly,  though  not 
entirely,  a  race  problem.  The  number  of  white  victims 
decreased  more  rapidly  than  the  number  of  colored  victims 
except  in  the  period  during  and  after  the  World  War,  when 
the  proportion  of  whites  increased.  It  is  probable  that  a  con¬ 
siderable  number  of  the  victims  reported  as  white  have  been 
Mexicans  or  other  immigrants.  (3)  About  88  per  cent,  of 
these  lynchings  have  been  in  the  South  and  6  per  cent,  in  the 
West.  Since  most  of  the  victims  are  negroes  and  most  of  the 
negroes  are  in  the  South,  this  distribution  is  to  be  expected. 
As  a  matter  of  fact  there  is  a  fairly  high  degree  of  correlation 
between  the  ranks  of  the  states  in  lynchings  of  negroes  and 
the  proportion  of  the  population  of  the  state  that  is  colored. 
In  proportion  to  their  population  more  negroes  are  lynched 
in  some  of  the  northern  states  than  in  some  of  the  southern 
states.  The  only  states  that  have  had  no  lynchings  since  1882 
are  Massachusetts,  New  Hampshire,  Rhode  Island,  and 
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Vermont.  Even  in  the  southern  states  with  the  largest  num¬ 
ber  of  lynchings  many  counties  have  had  no  lynchings  since 
1882  and  there  is  no  apparent  relation  between  the  number  of 
lynchings  by  counties  and  the  proportions  of  white  and 
colored  population.3  (4)  The  crimes  alleged  as  the  occasions 
of  the  3158  lynchings  (both  white  and  colored)  from  1889  to 
1921  are  given  in  Table  XXII. 

This  shows  that  approximately  one-fourth  of  the  crimes 
alleged  were  rape  or  attempted  rape,  and  that  almost  as  many 

TABLE  XXII 


Grimes  Alleged  as  Occasions  of  Lynchings 


Crime 

Per  cent. 

Homicide . 

38.2 

Felonious  assault . 

5.4 

Attacks  on  women . 

16.4 

Attempted  attacks  on  women . 

6.6 

Robbery  and  theft . 

7.3 

Insults  to  whites . 

1.6 

All  others . 

24.4 

Total . 

100.0 

lynchings  are  due  to  very  trivial  offenses  as  to  rape.  (5)  Great 
cruelty  is  used  in  the  lynchings,  with  a  slight  tendency  to 
decrease  in  cruelty.  But  even  in  1922  of  60  persons  lynched,  8 
were  burned  alive,  2  were  tortured  and  drowned,  1  was  beaten 
to  death,  and  the  dead  bodies  of  three  others  were  burned. 
(6)  Definite  proof  has  been  secured  in  a  good  many  cases 
that  the  person  lynched  was  not  guilty  of  the  crime  of  which 
he  was  accused.  The  newspapers  report  that  in  1923  a  negro 
in  Texas  confessed  that  he  had  committed  seven  murders  for 
which  other  persons  had  been  lynched.  In  1921  Settino  de 
Sanctis  just  before  electrocution  confessed  that  he  had  mur¬ 
dered  Edward  Chapman,  for  which  Joe  Bingo  had  been 
lynched  in  Johnson  City,  Illinois,  in  1915.  Referring  to  some 
of  the  cases  in  1913  the  Survey  states  : 

3  Mary  Ross,  “  Where  Lynching  is  a  Habit,”  Survey,  49 :  626-627, 
February  15,  1923. 
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“  In  Greenville,  Georgia,  a  black  man  was  lynched  for  a  murder. 
Another  man  confessed  to  the  crime  a  few  days  later.  At  Houston, 
Mississippi,  a  negro  accused  of  murder  was  lynched.  It  was  later 
discovered  that  he  was  the  wrong  man.  Two  apparently  innocent 
persons  were  put  to  death  at  Germantown,  Kentucky.  At  Spartan¬ 
burg,  South  Carolina,  the  bravery  of  the  sheriff  prevented  a  mob  from 
lynching  a  colored  man  accused  of  rape.  He  was  later  acquitted  by 
a  white  jury.”  4 

Persons  who  have  been  tried  in  the  courts  and  acquitted 
have  been  lynched;  others  who  have  been  barely  saved  from 
lynching  have  been  acquitted  in  the  courts. 

The  explanation  of  the  resort  to  lynching  is  not  easy,  but 
it  is  evident  that  the  explanation  will  be  found  principally  in 
something  in  the  relations  of  whites  and  negroes  and  especially 
in  the  South.  The  following  elements  seem  to  be  important : 

(1)  Race  prejudice  or  a  feeling  of  white  superiority  is  the 
underlying  attitude.  Since  negroes  are  regarded  as  outside 
the  group,  they  are  regarded  also  as  not  entitled  to  the  same 
legal  procedure  as  the  whites.  Their  place  in  the  group  is 
distinctly  a  subordinate  one;  when  by  any  crime  they  are 
regarded  as  trying  to  get  out  of  that  position,  great  antag¬ 
onism  results.  There  is  a  common  element  of  race  prejudice 
in  all  people,  apparently  somewhat  related  to  sex  jealousy. 

(2)  The  experiences  of  the  South  during  the  reconstruction 
period  were  undoubtedly  important  in  the  formation  of  the 
habit.  When  the  courts  were  in  the  hands  of  negroes  and 
“  carpet-baggers ”  the  southern  white  people  felt  that  the 
only  way  to  maintain  their  status  and  preserve  law  and  order 
was  by  taking  the  law  into  their  own  hands.  In  this  respect 
the  lynchings  were  not  unlike  the  frontier  procedure  where 
courts  were  not  organized  at  all.  The  habit,  thus  started, 
persisted  in  spite  of  changes  in  conditions  and  the  earlier 
practices  became  a  precedent  for  present  behavior.  (3)  Lynch¬ 
ings  are  due  in  part  to  the  exhilaration  they  produce.  Life  in 
the  South  is  not  exciting;  the  single  crop  system  furnishes 
few  changes  in  experiences;  the  bad  roads  and  undeveloped 
methods  of  communication  have  resulted  in  an  isolation  in 


4  Survey,  31:  624,  February  14,  1914. 
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which  ennui  flourishes.  Illiteracy  is  prevalent.  Even  among 
those  who  are  literate,  the  habit  of  reading  and  facilities  for 
reading  are  not  developed  as  in  the  North.  Consequently  a 
lynching  party  furnishes  a  thrill. 

“  The  white  people  are  as  much  the  victims  of  the  lynching  .  .  . 
as  the  poor  negro  who  is  burned.  They  are  starved  emotionally.  They 
desperately  crave  some  excitement,  some  interest,  some  passionate 
outburst.  People  who  live  a  full  and  varied  life  do  not  need  such 
sudden  and  passionate  compensations.  .  .  .  The  lynching  takes 
place,  not  because  the  people  enjoy  it,  but  because  the  passions,  the 
shouting,  the  running,  the  yelling,  all  conspire  to  give  the  starved 
emotions  a  full  day  of  play.  What  happens  is  that  instead  of  plan¬ 
ning  a  lynching  for  the  sake  of  the  excitement,  the  excitement  deter¬ 
mines  the  lynching  and  the  people  who  commit  it  are  its  victims.” * *  6 

This  exhilaration  comes  in  part,  also,  from  standing 
together  against  a  common  foe.  The  negro  is  regarded  as  an 
ever-present  danger,  both  physically  and  socially — that  he  will 
not  keep  “his  place ”  The  sting  of  defeat  in  the  Civil  War  has 
not  been  forgotten  in  the  South.  When  an  opportunity  arises 
for  people  who  were  defeated  to  show  their  courage  against 
this  danger,  a  feeling  of  importance  results  which  accounts 
for  the  exhilaration.  (4)  A  lynching  is,  in  part,  a  compensa¬ 
tion  for  the  sex  habits  of  white  men  in  relation  to  negro 
women.  The  white  woman  must  be  shown  to  be  infinitely 
different  from  the  negro  woman  and  lynching  of  the  negro 
rapist  is  one  way  of  doing  this.  (5)  The  weakness  of  the  courts 
and  police  forces  in  the  South  is  a  determining  element  in  a 
large  proportion  of  cases.  No  lynchings  have  ever  occurred  in 
36  out  of  the  67  counties  in  Georgia;  the  ones  that  have  had 
lynchings  are,  without  exception,  rural  counties  with  weak 
police  and  court  systems.6  When  there  is  little  to  interfere 
with  the  passions  and  precedents  above-mentioned,  and  the 
demand  for  a  killing  is  strong,  the  killing  takes  place.  In 
many  southern  states  the  division  of  the  state  into  many 
small  counties  is  a  part  of  the  explanation  of  the  weakness  of 

6 Frank  Tannenbaum,  “The  Ku  Klux  Klan,”  Cent.,  105:  878, 

April,  1923. 

6  T.  J.  Woofter,  Jr.,  “Southern  Backfires  Against  Lynch  Law,” 
Survey,  51:  100,  October  15,  1923. 
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the  court  and  police  systems.  Nevertheless  72  lynching  mobs 
were  frustrated  in  1921,  of  which  64  were  in  southern  states. 

Attempts  to  furnish  logical  justification  for  lynchings  are 
seldom  made.  The  following  arguments  are  the  ones  most 
frequently  advanced:  that  lynching  is  the  only  method  that 
will  sufficiently  terrorize  the  negro,  that  it  is  the  only  satis¬ 
factory  form  of  vengeance,  that  it  is  the  only  method  of 
shielding  women  against  whom  crimes  are  committed.  These 
arguments  are  all  based  on  the  assumption  that  rape  is  the 

Table  XXIII 


Comparison  of  the  Number  of  Persons  Lynched  for  all  Charges 
With  the  Number  Sentenced  to  Prison  for  Rape 


State 

Years 

« 

Lynchings: 
All  Charges 

Sentenced  to  State  Prison  for 

Rape 

Attempted 

Rape 

Louisiana . 

1904-17 

88 

71 

174 

Alabama . 

1910-20 

53 

52 

83 

Florida . 

1911-20 

48 

40 

74 

only  occasion  for  lynchings.  Even  accepting  that  assumption, 
or  considering  only  the  lynchings  for  rape,  the  opponents  of 
lynchings  have  a  logical  rebuttal.  (1)  Lynchings  are  used  in 
only  a  small  proportion  of  cases  of  rape  even  in  the  South.  At 
least  a  majority  of  the  offenders  are  sent  to  state  prisons,  and 
in  addition  the  death  penalty  is  inflicted  upon  many  of  them. 
The  statistics  in  Table  XXIII  for  some  of  the  southern  states 
show  this,  with  all  lynchings  for  those  states  compared  with 
sentences  to  prison  for  rape. 

As  a  matter  of  fact  about  one-fourth  of  the  lynchings  were 
for  alleged  crimes  of  rape,  so  that  the  difference  would  be 
much  greater  than  is  shown  in  the  table  above  if  this  were 
taken  into  consideration.  (2)  Negroes  do  not  appear  to  be 
guilty  of  rape  more  frequently  than  whites.  The  Grand  Jury 
of  New  York  County  indicted  37  white  men  and  no  negroes 
for  rape  in  the  first  degree  in  1917,  while  only  28  negroes 
were  lynched  on  the  charge  of  rape  in  the  entire  United  States 
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during  the  five  years  19 14-18. 7  (3)  There  is  no  evidence  that 
rape  is  appreciably  reduced  by  lynching.  It  is  certain  that 
lynchings  increase  race  hatred  and  tend  to  produce  some 
crime,  including  rape,  in  retaliation.  Willcox  has  shown  the 
connection  between  the  lynching  of  negroes  at  Palmetto, 
Georgia,  in  1899,  on  the  charge  of  incendiarism,  and  the 
killing  of  Cranford  and  the  rape  of  his  wife  by  Sam  Hose ;  the 
lynching  of  Hose  led  to  further  crimes  at  Bainbridge,  Darien, 
and  elsewhere.8  Tannenbaum  has  shown  a  mechanism  that 
sometimes  is  set  in  motion  by  lynchings : 

“  Some  poor,  weak-minded  negro  is  subjected  to  the  influences 
which  are  generated  by  the  hysteria  of  defense  against  sex  irregu¬ 
larity.  The  thing  is  advertised,  whispered  about,  talked  of  in  under¬ 
tones;  there  are  hunts,  raids,  lynchings,  persecutions,  fear,  terror; 
a  constant  flood  of  stimuli  are  pressed  in  upon  him.  The  very  terror 
generated  may  lead  to  delusions  of  bravery,  of  heroism,  of  powers  of 
greatness.  .  .  .  The  poor,  weak-minded  negro  becomes  haunted 

by  delusions,  by  an  irresistible  power  to  exhibit  his  powers,  to  par¬ 
ticipate  in  the  forbidden  thing.  He  dreams  of  committing  the  crime, 
of  beating  off  a  dozen  white  men,  of  ultimate  escape  .  .  .  and 

he  does  something  that  he  would  ordinarily  never  have  done.  This 
is  one  explanation  for  the  fact  that  a  community  which  has  the  most 
lynchings,  the  most  terror,  has  also  the  most  crimes  to  deal  with. 
The  very  terror  generates  them.”  9 

(4)  Many  victims  are  innocent.  There  is  no  intelligent 
sifting  of  evidence  that  will  eliminate  the  innocent.  The 
punishment  of  the  innocent  has  little  effect  in  reducing  the 
crime  of  the  guilty.  The  emotion  which  should  be  a  funda¬ 
mental  part  of  the  procedure  to  improve  the  situation  is  dis¬ 
sipated  in  the  form  of  mob  action ;  the  general  conditions  that 
gave  rise  to  the  crime  remain  as  they  were  previously  and  are 
apt  to  result  in  more  crime.  For  instance,  it  appears  that 
rape  is  committed  much  more  frequently  by  uneducated  than 
by  educated  negroes;  72.5  per  cent,  of  the  negroes  sentenced 

7  “  Chicago  Commission  on  Race  Relations,”  op.  cit.,  p.  583 
see  also,  pp.  346-347. 

8  W.  F.  Willcox,  “  Negro  Criminality,”  in  Stone,  Studies  in  Ameri¬ 
can  Race  Problems,  pp.  459-469. 

9  Frank  Tannenbaum,  “The  Ku  Klux  Klan,”  Cent.,  105:  881, 
April,  1923. 
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to  prison  in  Louisiana  in  1904-17  for  rape  or  attempted  rape 
were  illiterate,  as  contrasted  with  40  per  cent,  of  all  colored 
males  eighteen  years  of  age  and  over  in  Louisiana  who  were 
illiterate  in  1910.  If  these  statistics  really  show  causation 
(and  there  is  some  doubt  about  it,  but  they  are  used  merely 
for  an  illustration)  the  emotion  dissipated  in  lynching  could 
be  devoted  more  profitably  to  an  attempt  to  reduce  illiteracy 
among  negroes. 

The  opposition  to  lynching  is  growing.  Criticism  has 
become  international.  Public  attention  was  turned  to  lynch¬ 
ing  in  this  country  about  1890  when  eleven  Italians  were 
lynched  in  Mississippi,  and  the  Italian  government  demanded 
an  investigation  and  reparation.  Miss  Wells,  a  negress,  went 
to  England  and  made  public  addresses  regarding  the  lynching 
evil;  a  committee  was  appointed  in  England  to  go  to  the 
United  States  and  investigate  the  situation,  but  a  storm  of 
protest  prevented  the  investigation.  A  strenuous  effort  has 
been  made  for  over  two  decades  to  secure  federal  action  on  the 
problem.  Such  things  have  assisted  in  turning  the  attention 
of  the  more  intelligent  people  of  the  South  to  the  problem, 
and  there  is  now  a  prevalent  demand  both  in  the  North  and 
South  for  the  abolition  of  lynching. 

Various  methods  have  been  suggested  for  the  prevention 
of  lynching.  (1)  Laws  should  provide  severe  penalties  for 
participating  in  a  lynching  mob.  As  a  matter  of  fact  no  new 
laws  are  required  for  this ;  it  depends  entirely  on  whether  local 
public  opinion  will  support  the  enforcement  of  the  law.  When 
a  “  dry  detective  99  was  lynched  in  Ohio  in  1910,  indictments 
were  brought  against  53  persons,  30  were  convicted  or  plead 
guilty,  one  was  sent  to  the  state  prison  for  life,  two  for  twenty 
years,  and  three  for  shorter  terms;  eight  were  sent  to  the 
reformatory  and  nine  were  given  jail  sentences  and  fines;  in 
addition  the  mayor  of  the  city  who  was  responsible  for  this 
situation  sought  “  vindication 99  and  was  defeated.  This  is  the 
situation  when  public  sentiment  does  not  condone  the  lynch¬ 
ing.  On  the  other  hand,  it  is  quite  impossible  to  secure  an 
indictment  or  conviction  in  many  parts  of  the  South  against 
any  one  for  lynching.  Coroner’s  juries  make  such  reports  as 
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the  following :  “  The  deceased  came  to  his  death  by  swinging 
in  the  air,”  “  We  do  not  know  who  killed  deceased,  but  we 
congratulate  the  parties  on  their  work,”  “  The  deceased  came 
to  his  death  by  taking  too  great  a  bit  of  hemp  rope.”  10  But 
the  sentiment  in  regard  to  lynching  is  changing,  as  may  be 
seen  from  the  figures  for  Georgia:  Up  to  1921  only  one 
indictment  had  been  brought  against  members  of  a  lynching 
mob,  with  oyer  400  lynchings;  but  during  the  year  1922  and 
the  first  nine  months  of  1923  twelve  lynchings  occurred  in 
Georgia,  and  in  four  of  these  indictments  have  already  been 
returned  against  22  people ;  four  persons  have  been  sent  to  the 
penitentiary  and  15  remain  to  be  tried;  eight  members  of 
unsuccessful  mobs  are  being  tried  for  assault,  and  in  two  cases 
members  of  unsuccessful  mobs  are  being  sued  for  damages.* 11 
The  laws  as  they  are  will  be  adequate  if  the  sentiment  of 
the  community  demands  enforcement.  (2)  Severe  penalties 
should  be  imposed  on  the  sheriff  or  other  officers  who  fail  to 
protect  the  victims  from  mob  violence,  when  the  victims  are 
lawfully  in  their  custody.  In  some  states  the  governor  can 
remove  any  sheriff  who  permits  a  lynching  in  the  county,  and 
it  seems  to  be  an  effective  method  of  securing  an  honest  effort 
on  the  part  of  the  sheriff.  A  determined  and  efficient  sheriff 
can  prevent  most  lynchings.  One  sheriff  deputized  the  leaders 
of  the  mob  to  protect  the  prisoner,  telling  them  that  they 
would  be  held  personally  responsible  for  the  safety  of  the 
prisoner.  (3)  A  third  method  is  to  fix  responsibility  on  the 
community,  generally  on  the  county,  either  by  making  it 
financially  liable  for  damages  or  by  imposing  an  exemplary 
fine  upon  it.  This  was  the  essential  element  in  the  Dyer  Anti- 
Lynching  bill  before  Congress  in  1922,  which  was  not  passed, 
however.  It  is  not  probable  that  this  method  would  have 
been  very  effective ;  passions  and  hot  emotions  are  not  stopped 
by  expenses,  especially  when  the  cost  is  spread  over  the  entire 
county.  But  some  effect  might  be  produced  by  the  agitation 

10  M.  S.  Evans,  Black  and  White  in  the  Southern  States,  pp. 

176-177. 

11  T.  J.  Woofter,  Jr.,  “Southern  Backtires  Against  Lynch  Law,” 
Survey,  51:  99,  October  15,  1923. 
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against  lynching  in  general,  quite  apart  from  any  particular 
lynching  mob.  The  citizens  in  a  county  who  pay  the  largest 
taxes  would  certainly  take  a  stand  against  lynching  before  any 
particular  occasion  arose,  and  would  probably  be  more  insist¬ 
ent  on  prosecution  of  those  participating  in  the  mob.  But  the 
principal  objection  to  this  bill  was  that  it  would  put  the  con¬ 
trol  in  the  hands  of  federal  authorities,  which  would  lead  local 
authorities  to  avoid  the  whole  tangle ;  after  all,  decisions  must 
depend  primarily  upon  local  opinion,  especially  for  evidence. 
(4)  Some  negroes  maintain  that  lynching  can  be  stopped 
only  by  violent  resistance  by  the  negroes.  A  negro  wrote  the 
following,  for  instance. 

“  If  the  white  people  persist  in  lynching  members  of  his  race, 
the  negro  must  show  that  he  is  game.  Every  time  a  black  man  is 
hunted  by  a  lynching  party,  an  equal  number  of  his  own  race  should 
gather  and  defend  the  victim  with  blood.  I  believe  that  a  few  acts 
of  bravery  by  black  men  in  such  cases  would  stop  lynching.”  ** 

It  is  true,  to  be  sure,  that  negroes  are  lynched  because 
they  are  helpless,  and  a  lynching  mob  is  somewhat  cowardly. 
But  it  is  probable  that  organized  opposition  by  negroes  would 
merely  result  in  organized  attacks  by  the  whites ;  whites  who 
now  oppose  lynching  would  feel  compelled  to  come  to  the 
defense  of  the  race  in  any  such  organized  conflict,  with  the 
result  that  the  situation  would  not  be  improved.  It  could  suc¬ 
ceed  only  if  the  negroes  were  strong  enough  and  well  organized 
enough  to  have  good  chance  of  success  in  the  fight,  and  that  is 
not  likely. 

As  a  matter  of  fact,  changes  in  the  attitudes  of  negroes 
and  of  whites  are  producing  a  steady  decrease  in  the  number 
of  lynchings  without  formal  “  solutions  ”  of  the  problem.13 
The  inter-racial  committee  has  'in  many  places  offered  large 
rewards  for  the  capture  and  legal  conviction  of  criminals. 
Local  leaders  are  assisting  prosecutors  in  securing  evidence 
and  creating  pressure  on  the  juries.  Mobs  are  being  opposed 
by  volunteers  who  agree  to  protect  the  prisoner ;  in  one  place 
800  volunteers  agreed  to  protect  the  prisoner.  Within  a 

12  Manuscript. 

12  Woofter,  op.  cit.,  p.  100. 
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month  after  a  lynching  in  Baldwin  County,  Alabama,  in  1919, 
indictments  were  brought  against  nine  men  for  murder  and 
fifteen  for  conspiracy;  all  except  five  of  these  were  convicted 
and  of  those  not  convicted,  two  were  adjudged  insane  and 
committed  to  the  state  hospital;  in  addition  the  sheriff 
resigned  under  threat  of  impeachment  proceedings.14  A  bet¬ 
ter  understanding  is  being  secured  by  cooperative  action 
between  the  leaders  of  both  races;  this  looks  both  to  the 
improvement  of  the  educational  and  economic  conditions  of 
the  negroes  and  to  the  reduction  of  friction  between  the  races, 
as  well  as  to  the  creation  of  sentiment  against  lynching.  It  is 
this  sentiment,  backed  by  a  strengthened  police  and  court 
system,  that  must  be  depended  upon  to  reduce  lynching. 

3.  The  Ku  Klux  Klan. — During  the  reconstruction  period 
the  white  people  of  the  South  took  the  law  into  their  own 
hands  in  many  places;  this  was  done  by  means  of  secret 
organizations,  most  frequently  known  as  the  Ku  Klux  Klan. 
This  organization  was  started  in  1866  and  was  formally  dis¬ 
banded  in  1868,  but  continued  a  more  or  less  active  life  in 
many  communities  until  late  in  the  decade  of  the  seventies. 
Since  the  white  people  of  the  South  were  practically  disfran¬ 
chised  and  undoubted  excesses  were  committed  by  negroes, 
many  of  whom  were  soldiers  in  troops  stationed  by  the  Federal 
Government  in  the  South,  and  by  corrupt  politicians  known 
as  “carpet-baggers  ”  and  “  scallawags,”  it  is  difficult  for 
unbiased  persons  of  the  present  day  to  condemn  the  methods. 
When  the  white  people  were  generally  given  control  of  their 
own  communities,  the  organization  was  disbanded,  and  those 
who  continued  in  the  organization  used  it  more  and  more  for 
personal  grudges. 

In  1915  an  organization  was  formed  and  took  the  same 
name— Ku  Klux  Klan.  It  has  the  same  general  form  of 
organization  and  procedure  as  the  original  Klan,  but  its  pur¬ 
poses  are  distinctly  different  and  the  situation  in  which  it  has 
developed  is  quite  different.  The  general  aim  of  the  organiza¬ 
tion  is  stated  to  be  the  maintenance  of  one  hundred  per 
cent.  Americanism,  and  for  this  purpose  negroes,  Jews,  and 


14  Alabama,  Attorney-General,  Report,  1918-1920,  pp.  13-14. 
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Catholics  are  excluded  from  membership,  on  the  ground  that 
these  groups  constitute  a  distinct  menace  to  American  society. 
Aside  from  the  formal  organization  and  the  general  state¬ 
ment  of  Americanism,  the  members  in  different  sections  of 
the  country  have  little  in  common.  In  one  state  it  is 
primarily  an  anti-Semitic  movement,  in  another  anti- 
Catholic,  in  another  anti-negro,  and  in  another  it  is  con¬ 
cerned  almost  entirely  with  the  prevention  of  “  bootlegging  ” 
and  “homebreaking.” 

The  thing  that  links  it  with  the  original  Klan  is  the 
tendency  to  apply  force  by  illegal  methods  to  remove  the 
things  regarded  as  dangerous.  While  many  crimes  com¬ 
mitted  by  others  have  doubtless  been  laid  at  the  doors  of  the 
Klan,  there  is  no  reasonable  ground  for  doubting  that  the  Klan 
has  fostered  a  feeling  against  “  squeamishness  ”  about  legal 
rights  or  technical  procedure  and  a  demand  that  the  danger — 
whether  against  the  law  or  not — be  eliminated  by  drastic 
methods.  In  Mexia,  Texas,  after  troops  had  been  withdrawn 
subsequent  to  the  fight  in  the  oil  fields,  the  Klan  issued  a  warn¬ 
ing  that  disorder  and  violence  must  not  be  resumed,  and  closed 
with  the  following  statement : 

“  If  the  courts  cannot  handle  your  case  or  will  not  do  so,  we 
will  handle  it  ourselves  in  our  own  way.”  15 

The  Klan  has  stood  more  clearly  for  this  method  of 
social  control  than  any  other  organization  of  the  modern 
period,  though  various  other  groups  have  manifested  the 
same  attitude. 

The  Klan  is  essentially  a  defense  movement  which  grew 
out  of  the  fears  following  the  war — fear  of  immigrants,  fear 
of  negroes,  and  fear  of  other  dangers.16  But  these  fears  are 
explained  by  much  the  same  situation  that  explains  lynching : 
precedent,  prejudice,  hatred,  ennui,  “  sex-complex,”  and 
various  other  things.  In  most  places  the  Klan  will  probably 
be  a  comparatively  law-abiding  and  harmless  fraternal 

15  Quoted  by  E.  T.  Devine,  “  More  About  The  Klan,”  Survey,  48 : 
43,  April  8,  1922. 

18  G.  B.  Johnson,  “  A  Sociological  Interpretation  of  the  New  Ku 
Klux  Klan  Movement,”  Jour.  Soc.  Forces,  1:  440-445,  May,  1923. 
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organization,  growing  out  of  ennui  and  an  interest  in  the 
hocus-pocus  of  the  organization.  Tannenbaum  makes  the  fol¬ 
lowing  explanation  of  its  development: 

“  It  takes  him  who  lives  an  uneventful  life,  one  who  is  nobody  in 
particular,  and  makes  something  of  him.  It  gives  him  a  purpose; 
makes  him  a  soldier  in  a  cause.  .  .  People  who  live  actively  in 

a  busy,  serious  world  look  upon  this  thing  as  child’s  play.  That 
is  just  what  it  is.  It  is  pretending  to  be  what  you  are  not.  It  is 
assuming  the  possession  of  importance  and  significance  when  you 
have  a  robe  and  a  hood  because  you  have  no  importance  without 
it.  It  is  living  in  a  make-believe,  magic  world.  .  .  .  The  parade, 

the  secret  meeting  at  3  a.m.  in  some  hidden  wood,  with  nothing  but 
a  fiery  cross  and  many  white  robes  and  hoods,  with  the  darkness  and 
the  winds,  all  combine  to  add  mystery  and  give  satisfaction.  Then 
there  is  the  opportunity  to  pry  into  other  people’s  lives  as  a  sacred 
duty.  ...  It  stimulates  the  glorious  exaltation  of  superiority 
by  tantalizing  the  emotions  roused  when  another  person  is  whipped 
or  beaten  in  a  righteous  cause.  And  the  cause  becomes  righteous 
as  soon  as  the  beating  begins,  and  increases  in  worth  with  the  intensity 
and  frequency  of  the  exercise.”  17 

Doubtless  the  spread  of  the  movement  has  been  decidedly 
affected,  also,  by  the  fact  that  the  officers  secure  commissions 
on  memberships. 

There  is  little  likelihood  that  the  organization  will  con¬ 
tinue  in  most  places  after  the  newness  wears  off.  But  the 
history  of  the  original  Klan  and  of  the  modern  Klan  thus  far 
shows  that  it  is  dangerous  to  have  such  organizations,  based 
on  prejudice  and.  a  more  or  less  openly  avowed  purpose  of 
enforcing  law  by  breaking  law.  In  places  where  racial  or 
religious  antagonisms  exist,  it  is  especially  dangerous — 
dangerous  because  its  very  presence  is  a  temptation  for 
enthusiasts  to  express  their  prejudices  in  violence. 
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THE  COURT 

1.  Precedents  of  the  Court  System. — Persons  accused 
of  crime  have  always  been  tried  in  some  way.  During  most  of 
the  history  of  mankind  the  trial  has  consisted  of  some  com¬ 
paratively  .  irrational  method,  such  as  torture  designed  to 
make  the  guilty  confess,  or  the  magico-religious  ordeal,  or 
compurgation,  by  which  the  accused  tried  to  secure  a  larger 
number  of  persons  to  swear  that  he  was  innocent  than  could 
be  secured  by  his  accusers  to  swear  that  he  was  guilty.  More 
rational  methods  developed  gradually,  but  the  organization 
of  courts  and  the  court  procedure  were  influenced  or  deter¬ 
mined  by  the  conditions  of  the  earlier  centuries,  especially 
by  the  fact  that  society  was  divided  into  small  groups,  largely 
isolated  from  each  other  and  principally  of  the  rural  type ;  by 
the  fact  that  the  common  people  were  fearful  that  the  king 
would  encroach,  through  the  courts,  on  their  legal  rights; 
and  by  the  fact  that  the  legislatures  had  fixed  a  death  penalty 
as  the  necessary  punishment  for  a  large  number  of  offenses, 
which  the  judges,  under  the  pressure  of  public  opinion  and  of 
common  sense,  sought  by  many  devices  to  avoid.  The  con¬ 
ditions  which  determine  court  procedure  and  organization 
have  now  been  materially  changed,  but  court  procedure  and 
organization  remain  in  the  United  States  generally  fixed  as 
they  appeared  in  earlier  centuries. 

2.  Popular  Dissatisfaction  with  Courts. — The  Ameri¬ 
can  system  of  criminal  justice  has  been  criticized  for  a  long 
time,  but  the  criticisms  have  become  much  more  general 
during  the  present  generation  and  have  been  voiced  by 
acknowledged  leaders  of  the  judiciary.  In  1895  Chief  Justice 
Holmes  stated: 

iC  An  ideal  system  of  law  should  draw  its  postulates  and  its 
legislative  justification  from  science.  As  it  is  now,  we  rely  upon  tradi¬ 
tion,  or  vague  sentiment,  or  the  fact  that  we  never  thought  of  any 
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other  way  of  doing  things  as  onr  only  warrant  for  rules  which  we 
enforce  with  as  much  confidence  as  if  they  embodied  revealed  wis¬ 
dom.  Who  here  can  give  reasons  of  any  different  kind  for  believing 
that  half  the  criminal  law  does  not  do  more  harm  than  good  ?  ”*  1 

In  1906  Dean  Pound  made  an  elaborate  analysis  of  the 
causes  of  popular  discontent  with  the  administration  of 
justice  in  America  and  presented  it  to  the  American  Bar 
Association ;  2 3 4 5 6  this  has  made  a  profound  impression  on  many 

1  Quoted  by  G.  W.  Kirchwey,  “  The  Future  of  the  Criminal  Law,” 
Natl.  Conf.  Social  Work,  1921,  p.  42. 

2  Because  of  the  importance  of  this  analysis,  the  causes  mentioned 
by  Dean  Pound  are  enumerated  here: 

I.  Causes  for  dissatisfaction  with  any  legal  system. 

1.  Necessarily  mechanical  operation  of  rules. 

2.  Inevitable  difference  in  the  rates  of  progress  of  law  and 

public  opinion. 

3.  General  popular  assumption  that  administration  of  jus¬ 

tice  is  easy,  and  that  any  one  is  competent  for  it. 

4.  Popular  impatience  of  restraint. 

II.  Causes  lying  in  the  peculiarites  of  our  Anglo-Saxon  legal 
system. 

1.  Individualistic  spirit  of  our  common  law. 

2.  Common  law  doctrine  of  contentious  procedure,  which  turns 

litigation  into  a  game. 

3.  Political  jealousy. 

4.  Lack  of  general  ideas  or  legal  philosophy. 

5.  Defects  of  form,  due  to  the  fact  that  the  bulk  of  law  is 

case  law. 

III.  Causes  lying  in  American  judicial  organization  and  proce¬ 

dure. 

1.  Multiplicity  of  courts. 

2.  Concurrent  jurisdictions. 

3.  Waste  of  judicial  power  by 

a.  Bigid  jurisdictions  or  districts. 

b.  Controversies  on  points  of  practice. 

c.  Unnecessary  retrials. 

IV.  Causes  lying  in  the  environment  of  our  judicial  administra¬ 

tion. 

1.  Popular  lack  of  interest  in  justice. 

2.  Strain  put  on  law  by  work  of  morals. 

3.  Effect  of  transition  to  a  period  of  legislation. 

4.  Courts  in  politics. 

5.  Legal  profession  a  trade. 

6.  Public  ignorance  due  to  newspaper  reports. 

B.  Pound,  “  Causes  of  Popular  Dissatisfaction  with  the  Admin¬ 
istration  of  Justice,”  Report  Amer.  Bar  Assoc.,  29:  395-417,  1906. 


THE  COURT 


255 


of  the  leaders  in  the  field  of  jurisprudence.  Ex-President  Taft 
in  1909  said  that  “  the  administration  of  criminal  law  is  a  dis¬ 
grace  to  our  civilization.”  And  Dean  Pound  in  1921  said  that 
though  civil  law  has  made  great  strides  in  the  past  genera¬ 
tion,  “  criminal  law  has  stood  still,  and  with  a  few  notable 
exceptions  in  one  or  two  localities  remains  what  it  was  fifty 
years  ago.”  In  England  where  our  criminal  law  originated, 
many  reforms  were  made  from  1820  to  1890  and  these  greatly 
improved  the  criminal  law;  but  such  changes  in  America 
during  this  period  were  few.  Little  attention  has  been  paid 
by  law  schools,  lawyers,  or  judges  to  the  improvement  of  the 
criminal  law.  No  law  school  employs  a  professor  who  gives 
full  time  to  the  study  of  criminal  law.  With  few  exceptions 
judges  divide  their  time  between  civil  law  and  criminal  law. 
Most  competent  and  honest  lawyers  avoid  the  criminal  law; 
most  of  those  who  become  criminal  lawyers  are  interested  in 
retaining  the  methods  that  will  enable  them  to  assist  rich 
criminals  to  escape.3 

Three  of  the  principal  objects  of  criticism  in  the  court 
system  are :  (a)  the  prevalence  of  “  fixing  ”  cases  by  political 
or  other  influence;  (b)  the  “  sporting  theory  of  justice;  ”  and 
(c)  the  lack  of  organization  of  the  courts.  From  the  point 
of  view  of  the  guilty  criminal  who  has  money  enough  to 
secure  a  release  on  hail  and  employ  a  clever  lawyer  to  fight 
for  him,  these  are  not  defects ;  they  are  the  virtues  of  the  sys¬ 
tem.  But  they  are  defects  from  the  point  of  view  of  the 
public  and  they  result  in  distrust  of  the  courts,  disrespect  for 
law,  great  financial  cost,  failure  to  apprehend  and  convict 
many  who  are  actually  guilty  of  crime,  and  much  hardship 
upon  those  not  guilty  of  crimes  but  who  must  be  involved  in 
court  procedure,  either  as  defendants,  witnesses  or  jurors. 

3.  "  Fixing  ”  the  Case. — The  Cleveland  Survey  of  Crimi¬ 
nal  Justice  reports  that  the  following  are  the  methods  by 
which  it  is  possible  for  an  offender  to  escape,  under  the  guid¬ 
ance  of  an  expert  lawyer  : 

3  J.  B.  Reynolds,  “Criminal  Justice,”  Jour.  Amer.  Judic.  Soc.,  1: 
173-176,  April,  1923. 
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Felonies  and  Misdemeanors  (Municipal  Court)  4 

1.  No  papers. 

2.  Nolle  prosequi. 

3.  Discharge,  want  of  prosecution. 

4.  Discharge  after  hearing. 


Misdemeanors  (Municipal 
Court) 

5.  Suspended  sentence. 

6.  New  Trial. 

7.  Appeal.  i 

8.  Parole  from  workhouse. 


Felonies  ( Common  Pleas 
Court ) 

5.  No  bill  by  grand  jury. 

6.  Failure  to  arraign. 

7.  Nolle  prosequi. 

8.  Discharge,  want  of  prose¬ 
cution. 

9.  Not  guilty  after  trial. 

10.  Plea  of  guilt  of  lesser 
offense. 

11.  Suspended  sentence. 

12.  New  trial. 

13.  Appeal. 

14.  Parole  from  institution. 

15.  Pardon. 


The  actual  dispositions  in  4499  cases  of  persons  arrested 
in  Cleveland  in  1919  on  felony  charges  are  given  in 
Table  XXIV.5 6 

Table  XXIV 

Disposition  in  4499  Felony  Cases 


Disposed  of  by  police  without  trial . 

12.7 

Nolled  or  no-papered  by  police  prosecutor . 

8.5 

Discharged,  dismissed  or  found  guilty  of  a  misdemeanor 
in  Municipal  Court . 

14.3 

No-billed  by  grand  jury . 

13.9 

Nolled  by  county  prosecutor . 

Original  plea  of  guilty . 

10.7 

9.1 

Changed  plea  to  guilty . 

14.8 

Variously  disposed  of . 

4.2 

Came  to  trial . 

11.8 

The  only  thing  this  shows  is  that  there  are  many  oppor¬ 
tunities  for  those  accused  of  crimes  to  escape  penalties.  This 

4  “  Cleveland  Survey  of  Criminal  J ustice,”  Part  I,  The  Criminal 

Courts,  by  R.  H.  Smith  and  H.  B.  Ehrmann,  p.  7. 

6  Ibid.,  p.  8. 
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offers  many  temptations  for  those  who  have  political  influence 
or  other  influence  to  use  it.  Immense  pressure  is  exerted  to 
secure  release  by  these  various  methods. 

“  Few  felons  are  so  disreputable  that  there  is  no  one  to  fight 
for  their  liberty.  The  friends  who  do  not  come  forward  willingly 
are  forced  into  line  by  every  human  incentive.  It  is  often  surprising 
how  far,  and  into  what  regions  this  active  agency  can  penetrate. 
‘  Beginning  in  the  slums,  among  the  recidivists/  observed  the  oldest 
judge  on  the  Cleveland  bench,  ‘  waves  of  influence  are  set  up  that 
reach  higher  and  higher  until  they  envelop  respectability/  ” 6 

A  comparison  of  the  work  of  the  federal  court  for  the 
northern  district  of  Ohio  with  the  work  of  the  court  of  com¬ 
mon  pleas  of  Cleveland,  as  given  in  Table  XXV,  shows  the 

Table  XXV 


Comparison  of  the  Federal  Court  of  the  Northern  District  of 
Ohio  and  the  Common  Pleas  Court  of  Cleveland ,  1920 


Federal 

Common  Pleas 

Number  of  cases . 

967 

3,236 

Pleas  of  guilty,  per  cent . 

78.7 

37.0 

Tried,  per  cent . 

Per  cent,  of  those  tried  who  were 

4.6 

23.2 

convicted . 

75.0 

62.2 

low  standing  of  the  local  court ;  in  both  cases  the  figures  refer 
to  cases  terminated  during  the  year  ended  June  30,  1920.7 

One  firm  of  criminal  lawyers  in  Cleveland  was  known  as 
the  Counsels  for  the  International  Association  of  Pickpockets ; 
both  members  of  the  firm  were  formerly  associates  of  a  prose¬ 
cuting  attorney  for  the  county;  one  was  a  former  police- 
prosecutor.  The  firm  had  the  expected  success  in  securing 
acquittals  and  releases  in  other  ways. 

4.  The  “  Sporting  Theory  of  Justice.” — The  criminal 
trial  is  regarded  as  a  game  or  fight  between  lawyers.  In  the 
past  it  attracted  a  large  audience  and  in  some  sections  still 

6  Ibid.,  p.  5. 

7  “  Cleveland  Survey  of  Criminal  Justice,”  Part  II,  Prosecution, 
by  A.  Bettman,  p.  103. 
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continues  as  one  of  the  principal  amusements.  Each  side 
strives  to  win  its  case  and  takes  advantage  of  every  possible 
technical  device.  The  judge,  representing  the  public,  acts 
as  an  umpire,  enforcing  the  rules  of  the  game.  The  verdict 
is  in  favor  of  the  defendant  if  he  has  the  better  orator,  or  can 
secure  a  large  number  of  delays,  or  use  successfully  the  devices 
that  were  developed  when  the  common  people  were  trying  to 
avoid  the  encroachments  of  the  king  and  the  judges  were  try¬ 
ing  to  avoid  the  capital  penalties  that  the  legislatures  were 
attempting  to  force  them  to  use.  Of  these  technical  devices 
the  most  valuable  to  the  defendant  are  the  delays.  These  offer 
the  principal  opportunity  for  the  exercise  of  legal  acumen. 
When  a  case  is  postponed  time  after  time,  witnesses  disappear 
and  public  sentiment  dies  down.  The  longer  the  case  is  con¬ 
tinued,  the  smaller  is  the  chance  of  conviction.  The  delays 
occur  at  almost  every  point  in  the  procedure — the  indictment, 
the  selection  of  a  jury,  the  rights  and  presumptions  and  formal 
motions,  and  the  continuances  and  appeals.  The  average  time 
intervening  between  arrest  and  final  disposition  of  cases  in  the 
common  pleas  court  in  Cleveland  was  69.3  days. 

The  procedure  in  securing  an  indictment  causes  much  of 
this  delay.  The  lower  court  is  permitted  to  deal  with  the 
so-called  minor  offenses,  subject  to  appeal;  but  a  person 
accused  of  a  felony,  according  to  the  common  law,  must  have, 
after  a  hearing  by  a  lower  court,  an  indictment  by  a  grand 
jury  before  trial  in  a  higher  court.  This  was  designed  to  pre¬ 
vent  the  agents  of  the  king  from  sentencing  a  person  unless  his 
neighbors  approved  of  the  penalty.  It  was  an  admirable 
device  for  that  purpose,  when  danger  of  such  encroachments 
existed  and  when  an  accused  person  was  known  by  his  neigh¬ 
bors,  but  the  situation  has  changed  decidedly  in  both  respects 
at  the  present  time.  As  early  as  1825  Bentham  maintained 
that  the  grand  jury  indictment  was  no  longer  necessary :  for 
almost  a  century  the  state  of  Connecticut  has  used  an  “  infor¬ 
mation  ”  by  a  complaining  witness  instead  of  an  indictment 
in  most  felony  cases.  At  the  present  time  eighteen  states  per¬ 
mit  prosecution  on  an  information  instead  of  an  indictment, 
but  the  other  states  still  require  an  indictment  in  all  felony 
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cases.  But  there  is  no  evidence  that  the  grand  jury  at  the 
present  time  furnishes  any  essential  protection  to  the  accused ; 
the  members  of  the  grand  jury  do  not  know  the  accused  in 
many  cases;  they  must  depend  on  the  testimony  which  is 
introduced  by  the  prosecuting  attorney;  and  in  general  they 
act  merely  as  a  rubber  stamp  for  him.  Even  if  the  accused 
pleads  guilty  the  indictment  is  required  just  the  same.  After 
the  indictment  the  prosecuting  attorney  may  place  the  case 
on  file  or  nolle  pros  it ;  of  2924  persons  indicted  by  the  grand 
jury  in  Massachusetts  1765  were  dismissed  before  trial  by  one 
process  or  another.  In  Massachusetts  in  1920  the  lower  courts 
handled  110,000  cases  without  assistance  from  the  superior 
courts;  4844  were  bound  over  to  the  superior  courts  and 
indictments  were  necessary  in  all  of  these,  even  for  the  1962 
who  plead  guilty;  only  383  demanded  a  jury  trial,  and  of 
the  208  who  were  convicted  only  98  were  sent  to  the  state 
prison.  Thus  it  was  necessary  for  the  superior  courts  to  deal 
with  about  5000  cases  in  order  to  protect  a  small  number 
against  unjustifiable  prison  sentences.8  The  grand  jury  action 
generally  results  in  the  addition  of  from  one  to  three  months 
to  the  period  between  arrest  and  final  disposition  of  the  case. 
In  gpneral  the  grand  jury  does  not  protect  the  accused,  cum- 
-  bers  the  whole  procedure,  gives  the  professional  criminal  a 
much  better  opportunity  to  escape  conviction,  does  not  assist 
the  prosecutor  since  its  findings  are  merely  perfunctory,  and 
is  a  useless  expense  to  the  members  of  the  grand  jury,  the  wit¬ 
nesses,  and  the  state.  Perhaps  the  only  value  it  has  is  in  the 
investigation  of  general  situations. 

One  particular  aspect  of  the  indictment  that  has  caused 
much  difficulty  is  its  verbosity.  Train  explains  that  the 
early  system  was  to  pay  by  the  word  for  draughting  legal 
documents  and  they  were  therefore  made  as  prolix  as  possible. 
Though  a  complicated  indictment  may  fill  hundreds  of  pages, 
the  minimum  is  as  follows : 

8  W.  F.  Spalding,  “  The  Legislative  History  of  a  ‘  State  Prison  * 
Sentence  as  a  Test  of  ‘Felony’  and  ‘Infamous  Punishment’,”  Mass. 
Laid  Quart.,  7:  91-92,  January,  1922. 
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“  Court  of  General  Sessions  of  the  Peace  in  and  for  the  County 
of  New  York.  The  People  of  the  State  of  New  York  against  Maria 
Holohan.  The  People  of  the  State  of  New  York,  by  this  indictment, 
accuse  Maria  Holohan  of  the  crime  of  grand  larceny  in  the  second 
degree,  committed  as  follows:  The  said  Maria  Holohan  late  of 
the  Borough  of  Manhattan  of  the  City  of  New  York,  in  the  county 
of  New  York  aforesaid,  on  the  1st  day  of  April,  in  the  year  of  our 
Lord,  One  thousand  nine  hundred  and  seven,  at  the  Borough  and 
County  aforesaid,  one  teapot  of  the  value  of  $50.00,  of  the  goods, 
chattels  and  personal  property  of  one  Silas  Appleboy,  then  and  there 
being  found,  then  and  there  feloniously  did  steal,  take  and  carry  away, 
against  the  form  of  the  statute  in  such  case  made  and  provided  and 
against  the  peace  of  the  People  of  the  State  of  New  York  and  their 
dignity.”  9 

As  Train  suggests,  this  could  be  stated  in  ordinary  lan¬ 
guage  in  twenty-seven  words,  instead  of  one  hundred  and 
sixty-two,  thus : 

“  The  grand  jury  of  New  York  County  charge  Maria  Holohan 
with  stealing  the  silver  teapot  of  Silas  Appleboy  on  April  1,  1907.” 

In  general  the  indictments  are  long,  wordy,  and  involved, 
and  cases  are  reversed  if  there  is  departure  from  the  exact  form 
of  the  indictment,  such  as  omitting  the  word  “  the,”  mistakes 
in  spelling,  or  failing  to  specify  that  eggs  which  were  stolen 
were  hen’s  eggs.  The  tendency  of  the  courts  is  decidedly 
against  reversals  for  such  technical  errors,  but  notable 
examples  of  reversals  for  such  reasons  have  occurred  within 
the  last  decade,  and  aside  from  the  reversals  much  delay  is 
caused  by  the  nature  of  the  indictment.  Millar  has  suggested 
that  the  indictment,  instead  of  containing  everything  in  con¬ 
nection  with  the  offense,  should  be  a  simple  statement  of 
the  charge,  and  that  each  side  should  be  required  to  submit  a 
list  of  witnesses  to  be  used,  with  an  abstract  of  the  evi¬ 
dence  to  be  presented.  This  would  make  it  possible  to 
reach  decisions  without  the  surprises  which  are  merely  a 
part  of  the  contentiousness  of  the  courts  and  not  necessary  to 
real  justice.10 

9  A.  Train,  The  Prisoner  at  the  Bar,  2d  ed.,  pp.  88-89. 

10  R.  W.  Millar,  “The  Function  of  Criminal  Pleading,”  Jour. 
Crim.  Law,  12:  500-505,  February,  1922. 
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Other  parts  of  the  procedure  occasion  delays  in  somewhat 
similar  ways.  It  is  not  at  all  unusual  for  as  many  as  fifteen 
formal  motions  to  be  introduced  in  one  case,  each  one  involv¬ 
ing  debate,  probable  continuances,  and  decisions  by  the  court. 
After  the  trial  starts  the  lawyer  for  the  defense  may  secure 
one  delay  after  another,  by  such  motions  as  demurrer  to  the 
indictment,  motion  to  inspect  the  minutes  of  the  grand  jury, 
motion  to  dismiss  the  indictment  for  lack  of  evidence,  motion 
for  a  change  of  venue,  motion  for  a  commission  to  take  tes¬ 
timony  in  the  case.  Though  each  of  these  may  be  desirable 
in  certain  conditions,  the  general  practice  is  to  use  them  as 
devices  to  secure  delays. 

The  essential  business  of  the  trial  should  be  to  determine 
a  question  of  fact:  did  the  accused  commit  the  crime  with 
which  he  is  charged?  In  the  performance  of  that  duty  there 
is  no  more  reason  for  an  element  of  tricky  surprise  than  there 
is  in  a  chemical  experiment.  The  Continental  courts  have  a 
relatively  scientific  method  of  determining  such  questions  of 
fact,  as  have  also  the  juvenile  courts  in  America. 

Only  the  persons  with  abundant  funds  or  influence  can 
make  use  of  these  technical  devices.  The  poor  and  uninflu- 
ential  are  rushed  through  the  lower  courts  with  scant  atten¬ 
tion;  more  than  fifty  cases  of  vagrancy,  drunkenness,  and 
disorderly  conduct  were  disposed  of  in  the  Desplaines  Street 
Court  in  Chicago  in  less  than  thirty  minutes.11  They  cannot 
secure  release  on  bail  while  they  wait  for  the  grand  jury  indict¬ 
ment  and  the  action  by  the  higher  court,  and  when  the  case 
comes  to  trial  in  the  higher  court  they  receive  scant  attention 
there.  This  is  called  the  “  sporting  theory  of  justice/’  but 
there  is  no  sport  about  it  so  far  as  the  poor  defendant  is  con¬ 
cerned;  it  is  only  the  defendant  who  can  afford  to  hire  the 
trained  attorney  who  can  make  an  interesting  fight  of  it. 

5.  Organization  of  Courts. — The  organization  of  crimi¬ 
nal  courts  is  roughly  as  follows.  (1)  Justices  of  the  peace  or 
police  courts  serve  the  dual  purpose  of  affording  a  prelimi¬ 
nary  hearing  in  felony  cases  and  rendering  a  final  decision, 
subject  to  appeal,  in  misdemeanor  cases.  Most  cases  are  set- 


11  Nels  Anderson,  The  Hobo,  p.  166. 
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tied  finally  in  these  courts ;  from  the  standpoint  of  the  number 
of  cases  settled  and  persons  affected  they  are  the  “  supreme 
courts ; 99  they  are  the  inferior  courts  only  with  reference  to  the 
character  or  training  of  the  judges  or  justices  and  the  effi¬ 
ciency  of  the  machinery.  (2)  County,  district,  or  eircuit  courts 
try  the  more  serious  offenses.  The  jurisdiction  of  such  courts 
varies  from  state  to  state.  They  hold  sessions  continuously 
in  the  larger  cities,  but  at  long  intervals  in  most  rural  dis¬ 
tricts.  (3)  Specialized  branches  of  one  of  the  above  courts, 
such  as  traffic  courts,  morals  courts,  or  domestic  relations 
courts,  deal  with  specified  offenses.  (4)  Appellate  courts  and 
supreme  courts  take  cases  on  appeal  from  the  lower  courts 
and  have  original  jurisdiction  in  certain  cases. 

Each  of  these  courts  is  a  separate  unit.  A  city  may  have 
twenty  justices  of  the  peace,  hut  they  customarily  act  without 
reference  to  each  other  or  to  other  courts,  taking  into  account 
only  the  possibility  of  reversal  of  cases  by  the  higher  courts. 
In  the  courts  in  general  there  is  no  coordination  of  work ;  they 
are  not  organized. 

But  court  work  is  a  big  business  and  it  requires  organiza¬ 
tion  as  certainly  as  does  a  big  commercial  enterprise.  George 
W.  Alger,  in  an  appeal  for  a  business-like  organization  of  the 
courts,  points  out  the  following  as  the  requirements  of  any 
business-like  concern: 

1.  An  officer  or  group  of  officers  with  power  to  produce  coordina¬ 
tion  of  its  parts  and  a  general  working  program. 

2.  A  system  of  checking-up  on  the  work  of  the  various  branches. 

3.  The  time  and  attention  of  expensive  and  important  officers 
devoted  to  general  policies  rather  than  details. 

4.  Specialization  of  certain  officers  so  that  they  may  become 
experts. 

5.  Power  in  proportion  to  responsibility. 

6.  Clear  and  complete  audit  of  proceedings  annually  or  more 
frequently.12 

No  state  in  the  United  States  has  a  judicial  system  con¬ 
forming  to  these  evident  requirements.  All  of  them  must  be 
met  if  the  courts  are  to  do  their  work  satisfactorily.  Dean 

12  G.  W.  Alger,  “The  Organization  of  the  Courts,”  Annals  of  Amer. 
Acad.,  73:  213-214,  September,  1917. 
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Pound  makes  the  following  statement  regarding  the  need 
of  organization : 

“  Nowhere  is  radical  change  so  much  needed  as  in  the  organiza¬ 
tion  of  our  courts.  In  almost  all  of  our  states,  the  whole  plan  of 
judicial  organization,  adapted  to  a  pioneer,  rural  agricultural  com¬ 
munity  of  the  first  half  of  the  nineteenth  century,  is  in  the  way  of 
efficient  disposition  of  the  litigation  of  the  industrial  and  urban  com¬ 
munity  of  today.”  13 

The  American  Judicature  Society  has  served  as  an 
extremely  useful  agency  for  the  collection  and  dissemination 
of  information  regarding  the  organization  of  the  courts.  The 
following,  in  brief,  is  the  plan  presented  by  this  society : 
(1)  All  of  the  courts  in  a  state  should  be  merged  into  a  gen¬ 
eral  court  of  justice.  (2)  This  general  court  of  justice  should 
have  three  departments :  a  supreme  court,  with  the  same 
jurisdiction  as  at  present;  district  courts,  with  original 
jurisdiction  in  the  more  serious  cases  and  appellate  jurisdic¬ 
tion  in  the  less  serious  cases ;  and  county  courts,  with  original 
jurisdiction  in  all  cases  which  now  belong  in  the  jurisdiction 
of  the  justices  of  the  peace  and  the  county  courts.  (3)  All  of 
these  courts  should  be  under  the  general  executive  control  of  a 
judicial  council,  composed  of  a  chief  justice  elected  by  the 
people  and  of  judges  selected  from  the  supreme  court,  the  dis¬ 
trict  courts  and  the  county  courts.  This  council  should 
determine  the  rules  of  procedure  for  all  courts,  and  the  work 
should  be  directed  by  the  chief  justice.  This  council  should 
meet  at  least  once  a  quarter  for  the  consideration  of  methods 
and  of  organization. 

The  federal  courts  of  the  United  States  were  unified  by 
an  act  of  1922,  with  William  H.  Taft  as  Chief  Justice;  this 
was  a  distinct  step  in  the  direction  indicated.  In  April,  1923, 
the  state  of  Ohio  adopted  a  judicial-council  system  for  the 
organization  of  the  administrative  work  of  the  courts  of  the 
state;  its  powers  are  purely  advisory  and  investigatory  and  a 
very  small  appropriation  ($1000  for  the  first  year)  limits  it 
still  more,  but  the  principle  at  least  has  been  accepted. 
Approaches  to  such  organization  have  been  made  in  some 


13  R.  Pound,  The  Spirit  of  the  Common  Laid,  pp.  121-122. 
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cities  and  the  success  of  organization  in  those  places  shows 
that  a  similar  unification  of  the  courts  of  the  state  would 
probably  have  good  results.  A  unified  court  system  went  into 
effect  in  Detroit  on  April  20,  1920,  when  2200  untried  felony 
cases  were  pending;  at  the  end  of  the  first  year  only  32  untried 
felony  cases  were  pending  and  there  have  not  been  more  than 
40  untried  felony  cases  pending  since  that  time.  The  dif- 

Table  XXVI 

Cumulative  Percentages  of  Felonies  Disposed  of  in  Specified 
,  Time  by  Old  System  (1919),  and  New  System  (1921) 
of  Courts  of  Detroit 11 


Week  or  days 

Old  System 

New  System 

1  week . . 

2 

66 

2  weeks . 

5 

72 

3  weeks . 

10 

77 

4  weeks . 

15 

84 

5  weeks . 

21 

90 

6  weeks . 

27 

94 

7  weeks . 

34 

96 

8  weeks . 

40 

97 

9  weeks . 

59 

98 

65—90  days . 

66 

99.5 

90-270  da}rs . 

80 

100 

270-610  days . 

100 

ference  may  be  seen  in  the  cumulative  percentages  of  felonies 
disposed  of  in  Detroit  under  the  old  system  and  the  new  sys¬ 
tem  in  successive  weeks,  as  presented  in  Table  XXYI. 

That  is,  at  the  end  of  the  first  week  under  the  old  system 
only  2  per  cent,  of  the  felony  cases  were  disposed  of,  while 
66  per  cent,  were  disposed  of  under  the  new  system;  at  the 
end  of  the  second  week  5  per  cent,  were  disposed  of  under  the 
old  system  and  72  per  cent,  under  the  new  system.  It  was 
three  months  before  as  large  a  proportion  of  the  cases  were 
disposed  of  under  the  old  unorganized  court  system  as  were 

14  “  Detroit’s  Unified  Criminal  Court,”  Jour.  Am,er.  Judic.  Soc.,  5: 
86-87,  October,  1921;  “An  Efficient  Criminal  Court,”  Jour.  Amer. 
Judic.  Soc.,  6:  19,  April,  1922;  P.  W.  Marsh,  “Detroit  Succeeds 
Under  a  New  Organization,”  Jour.  Crim.  Law,  14:  12,  May,  1923. 
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disposed  of  in  one  week  under  the  unified  system.  Only  5 
per  cent,  of  those  charged  with  carrying  concealed  weapons 
had  their  cases  disposed  of  by  the  end  of  the  first  week  under 
the  old  system,  69  per  cent,  under  the  unified  system.  None 
of  those  accused  of  picking  pockets  had  their  cases  disposed 
of  under  the  old  system  before  the  fifth  week  and  only  5.5 
per  cent,  by  the  end  of  the  fifth  week ;  a  disposition  was  made 
under  the  new  system  in  30  per  cent,  of  these  cases  by  the  end 
of  the  first  week  and  72  per  cent,  by  the  end  of  the  fifth  week. 

It  is  claimed  that  this  dispatch  in  criminal  business  has 
resulted  in  a  noticeable  decrease  in  crime.  Statistics  of  crimes 
known  to  the  police  of  Detroit  show  a  very  considerable  reduc¬ 
tion  in  robbery,  burglary  and  larceny  in  1921,  as  compared 
with  191 9. 15  Burglary  insurance  rates  were  reduced  in  Detroit 
in  1921  by  an  amount  which  would  save  the  citizens  of  that 
city  about  $1,500,000  a  year.16  But  the  evidence  is  not  entirely 
conclusive,  and  it  is  quite  probable  that  the  decrease  in  1921 
has  not  continued,  and  there  is  no  clear-cut  evidence  that  the 
modification  in  the  court  system  was  the  essential  reason  for 
such  reduction  in  crimes  as  appeared.17 

The  specialized  courts,  such  as  morals  courts,  vagrancy 
courts,  traffic  courts,  or  domestic  relations  courts,  are  among 
the  most  efficient  courts  at  present.  These  specialized  courts 
could  be  retained  in  a  unified  court  system,  with  specialized 
judges.  It  would  be  possible,  also,  to  retain  as  an  organic  part 
of  the  system  such  courts  as  the  one  in  New  York  City,  which 
is  known  as  the  Municipal  Term  Court ;  this  hears  all  cases  in 
which  departments  of  the  city  or  state  government,  other  than 
the  police  department,  are  complainants — such  as  the  labor 
department,  the  health  department,  or  the  school  board.  The 

15 P.  W.  Marsh,  “Detroit  Succeeds  Under  a  New  Organization,” 
Jour.  Crim.  Law,  14:  14,  May,  1923. 

16  “  Detroit  Solves  Crime  Problem  Through  Unified  Court,”  Jour. 
Amer.  Judic.  Soc.,  4:  191,  April,  1921. 

17  R.  Moley,  “  Civic  Interest  and  Crime  in  Cleveland,”  Natl.  Mun. 
Rev.,  12:  584-585,  October,  1923;  “A  Breakwater  for  Detroit’s 
Crime  Wave,”  Survey,  49:  388-389,  December  15,  1922. 
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summons  is  used  almost  entirely,  procedure  is  based  on  the 
police  power  of  the  state,  intent  is  not  taken  into  account,  and 
moral  turpitude  is  not  assumed.18  Altogether  this  court  should 
be  regarded  as  the  beginning  of  a  method  of  trying  the  com¬ 
munity  and  should  be  retained. 

Somewhat  related  to  the  organization  of  the  courts  is  the 
suggestion  made  by  Judge  Cardozo  and  others  that  the  state 
should  have  a  ministry  of  justice  to  coordinate  and  harmonize 
the  work  of  the  legislature  and  the  courts.  At  present  little 
coordination  is  evident ;  judges  are  supposed  to  present  reports 
to  the  legislatures  regarding  defective  laws,  but  this  is  seldom 
done,  and  little  attention  is  paid  to  the  reports  when  they  are 
made.  It  is  evident  that  the  experiences  of  the  courts  and  of 
the  police  should  be  pooled  in  some  way  and  made  of  assist¬ 
ance  to  the  legislatures. 

6.  The  Prosecuting  Attorney. — Technically  the  prose¬ 
cuting  attorney  is  the  agent  of  the  public  and  is  a  judicial 
officer,  supposed  to  weigh  the  evidence  and  protect  the  inno¬ 
cent  as  well  as  prosecute  the  guilty.  He  is  generally  elected 
and  sometimes  uses  this  position  as  a  stepping-stone  to 
political  advancement.  Two  results  follow  from  this :  First, 
he  is  subject  to  influence  by  those  who  can  assist  him  in 
political  advancement;  a  large  proportion  of  those  who  are 
not  brought  to  trial  when  charges  are  made  against  them  are 
released  by  action  of  the  prosecuting  attorney.  Not  all  of 
those  who  are  released  escape  because  of  influence  that  is 
brought  to  hear  upon  the  prosecutor,  of  course;  he  is  human 
and  uses  his  judgment  and  his  sympathies  as  does  any  other 
human  being.  But  there  is  little  question  that  many  guilty 
offenders  escape  because  the  prosecutor  is  “  fixed  ”  either  by 
definite  promises  or  by  suggestions  and  requests.  A  second 
result  is  that  he  seeks  convictions  in  as  many  cases  as  pos¬ 
sible,  consistent  with  his  standing  with  those  who  have 
influence.  The  general  public  judges  the  prosecutor  by  the 
number  of  convictions.  In  a  recent  election  in  Illinois,  for 

18  W.  B.  Cobb,  “A  Court  of  Prevention,”  Jour.  Grim.  Law,  11: 
47-59,  May,  1920. 
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instance,  a  man  who  was  seeking  reelection  as  state’s  attorney 
inserted  the  following  advertisement  in  the  newspapers : 

“Running  on  my  record: 

321  felony  (penitentiary)  convictions. 

20  murder  convictions. 

327  persons  jailed  or  fined  through  courts  of  record. 

140  persons  convicted  of  420  violations  of  liquor  laws. 

1000  persons  and  more  convicted  through  justice  courts. 

1728  total  convictions.” 

This  desire  for  convictions  is  a  part  of  the  contentiousness 
of  the  courts ;  the  prosecutor  is  required  to  fight  against  many 
unscrupulous  lawyers  who  use  every  possible  trick  to  secure 
the  release  of  guilty  offenders ;  naturally  the  attorney  for  the 
state  becomes  a  partisan.  The  result  is  that  the  prosecutor 
does  not  serve  satisfactorily  as  a  judicial  officer  to  protect  the 
rights  of  the  innocent  or  even  of  the  guilty. 

In  addition  each  prosecutor  is  almost  entirely  inde¬ 
pendent  of  all  other  prosecutors.  Though  the  prosecutors 
are  agents  of  the  state,  they  have  no  organizations  by  means 
of  which  to  develop  their  methods  and  reach  agreements 
regarding  policies. 

7.  The  Defender.— Persons  accused  of  crimes  were  not 
permitted  by  early  law  to  secure  lawyers  to  assist  them; 
lawyers  were  fined  if  they  gave  assistance  to  those  charged 
with  crime.  But  at  the  present  time  a  person  can  have  a 
lawyer  to  defend  him  if  he  can  afford  it.  If  he  cannot  afford  a 
lawyer,  the  state  assigns  an  attorney  to  defend  him  in  certain 
cases,  but  generally  only  for  felonies.  In  some  states  the 
lawyer  secures  a  fee  for  this,  in  some  states  he  secures  a  fee 
only  in  murder  cases,  and  in  some  states  he  secures  no  fee 
at  all. 

The  assignment  of  attorneys  generally  takes  this  course : 
the  judge,  in  making  an  appointment,  does  not  select  a  promi¬ 
nent  lawyer,  but  chooses  either  a  young,  inexperienced  lawyer 
who  is  anxious  to  secure  practice,  or  else  a  lawyer  of  the 
“  shyster  ”  type  who  waits  in  the  court-room  for  such  busi¬ 
ness.  It  is  only  in  murder  cases,  in  general,  that  competent 
and  honest  lawyers  are  willing  to  take  assigned  cases;  but 
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the  selection  depends  on  the  judges,  and  in  some  places  the 
general  run  of  the  assigned  counsels  is  quite  high.  But  the 
poor  defendant  with  an  assigned  counsel  generally  does  not 
secure  adequate  protection ;  his  lawyer  is  not  efficient,  or  is  not 
interested,  or  uses  this  case  merely  as  a  means  of  extortion 
from  the  defendant  or  his  friends  and  relatives.  Smith 
summarizes  the  condition  as  follows. 

“  The  assignment  of  counsel  in  criminal  cases,  except  when  the 
offence  charged  is  murder,  has  been  a  general  failure.  In  part,  it 
has  become  a  means  of  extortion.  As  a  system,  both  in  plan  and 
operation,  it  deserves  unqualified  condemnation.”  19 

In  addition  this  method  is  quite  unfair  to  the  busy,  con¬ 
scientious  lawyer  who  receives  the  assignment.  To  require  a 
lawyer  to  give  his  time  to  such  cases  with  a  very  small  fee  or 
no  fee  at  all  is  as  unjustified  as  to  require  a  merchant  to  give 
his  goods  to  poor  persons. 

Because  of  the  evident  unfairness  and  inefficiencv  of  the 
system  of  assigned  counsels,  specialized  officers  who  will  devote 
their  entire  time  to  the  defense  of  those  charged  with  crime 
have  been  authorized  in  some  places.  This  is  by  no  means  a 
new  system ;  such  officials  were  found  in  ancient  Rome ;  Spain 
had  them  in  the  fifteenth  century;  Belgium  began  this  policy 
in  1889,  Norway  in  1902,  and  other  countries  since  that  time. 
Fifteen  cities  in  the  United  States  now  have  public  defenders. 

The  following  arguments  are  advanced  in  favor  of  public 
defenders :  ( 1 )  If  the  state  presumes  that  a  person  is  inno¬ 
cent  until  he  is  proved  guilty,  the  state  has  the  same  duty  to 
furnish  efficient  methods  of  proving  innocence  as  of  proving 
guilt.  (2)  The  public  defender  is  more  efficient  than  the 
assigned  counsel.  He  devotes  all  his  time  to  this  work,  thus 
making  specialization  possible.  He  does  not  have  conflicting 
engagements,  does  not  need  to  secure  continuances,  does  not 
make  formal  motions  for  the  purpose  of  delay  and  makes 
fewer  appeals  to  higher  courts.  It  has  been  found  that  a 
larger  proportion  of  defendants  in  courts  with  public  defend¬ 
ers  plead  guilty,  and  more  cases  are  settled  without  a  trial. 
Consequently  there  are  fewer  delays.  The  average  time  per 


19  R.  H.  Smith,  Justice  and  the  Poor,  p.  114. 
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trial  in  Los  Angeles  in  1914  was  1.626  days  in  cases  with 
paid  attorneys,  1.017  days  in  cases  with  public  defenders. 
(3)  This  means  a  great  financial  saving  to  the  state.  Jury 
trials  in  Los  Angeles  cost  about  $200  a  day;  thus  the  saving 
in  each  case  that  goes  to  trial  with  a  public  defender  is 
about  $100  a  day.  The  cost  per  trial  with  assigned  counsel  in 
Milwaukee  was  $40.86,  as  contrasted  with  $21.87  in  Los 
Angeles  with  the  public  defender  system.  Cleveland  paid 
$32,500  in  1920  for  assigned  counsels,  who  handled  528  cases; 
the  public  prosecutor  cost  the  city  $41,000  a  year,  but  he 
handled  six  times  as  many  cases  as  the  assigned  counsels  did. 
The  public  defenders  in  Los  Angeles  in  1917  handled  522 
criminal  cases  and  about  8000  civil  cases  at  a  cost  to  the 
county  of  about  $20,000.20  (4)  The  public  defenders  because 
of  their  specialization  can  help  develop  public  opinion  and 
criminal  procedure  as  assigned  counsels  cannot. 

Many  spurious  arguments  have  been  urged  against  the 
system  of  public  defenders.  (1)  It  is  said  that  the  appellate 
court  exists  for  the  purpose  of  righting  any  wrong  and  there¬ 
fore  a  person  unjustly  convicted  need  not  suffer.  But  it  is 
evident  that  the  poor  person  cannot  take  advantage  of  this 
right.  (2)  If  the  state  defends  criminals,  it  will  tend  to 
increase  crime.  But  this  assumes  that  the  person  charged  with 
crime  has  been  proved  to  be  a  criminal;  the  trial  is  for  the 
purpose  of  proof.  In  addition,  the  state  does  defend  persons 
charged  with  crime  by  means  of  the  assigned  counsel ;  no  new 
principle  is  introduced  in  the  public  defender  system.  (3)  If 
the  accused  person  refuses  to  take  the  advice  of  the  public 
defender,  he  will  lose  his  legal  assistance.  But  this  is  true, 
also,  of  the  system  of  assigning  counsels.  (4)  This  would 
abolish  the  private  practice  of  lawyers  and  would  be  social¬ 
istic  ;  starting  as  a  defense  for  the  poor,  it  would  gradually  be 
extended  to  include  all  defendants.  It  is  too  early  to  predict 
the  future  development  of  this  method,  but  if  after  trial  it 
proves  desirable  to  extend  the  public  system  no  present  oppo¬ 
sition  would  be  justified. 

The  essential  objection  to  the  public  defender  system  is 

20  R.  H.  Smith,  “Defender  in  Criminal  Cases,”  Jour.  Crim.  Law , 
12:  499,  February,  1922. 
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that  it  is  a  make-shift;  it  enables  poor  people  to  secure  legal 
assistance  so  that  they  can  play  the  legal  game  more  efficiently 
than  at  present.  It  tends  to  perpetuate  the  sporting  element 
and  the  contentiousness  of  the  courts.  A  preferable  method 
would  be  to  get  rid  of  the  whole  contentious  procedure,  and 
make  the  court  an  agency  for  the  scientific  determination  of 
the  fact  of  guilt.  That  is,  the  public  defender  method  accepts 
the  general  plan  of  procedure  as  it  is  at  present  and  makes  a 
modification  which  is  an  improvement  from  the  point  of  view 
of  the  poor  defendant  and  the  state ;  but  some  people  maintain 
that  it  would  be  preferable  to  adopt  a  different  principle  rather 
than  try  to  counteract  the  badjeffects  of  the  old  one. 

The  Bar  Associations  in  some  places,  notably  New  York 
City,  have  studied  the  problem,  and,  while  condemning  the 
method  of  assigned  counsels,  maintained  that  specialized 
defenders  should  be  provided  and  paid  by  voluntary  groups 
rather  than  by  the  state.  The  reasons  given  for  this  method 
are  :  governmental  officers  are  inefficient  as  compared  with  vol¬ 
unteers,  private  organizations  have  more  freedom  of  action 
and  could  therefore  take  risks  and  make  experiments,  and 
prosecutors  and  defenders  would  either  be  of  the  same  politi¬ 
cal  party  and  therefore  shield  members  of  their  party,  or 
else  of  opposite  parties  and  therefore  each  would  try  to  win 
for  the  honor  of  the  party. 

In  opposition  to  this  plan  the  advocates  of  the  public 
defenders  assert  that  the  assumption  of  the  inefficiency  of 
governmental  officers  would  lead  logically  to  the  demand  for 
private  prosecutors  and  private  judges;  there  should  be 
equality  of  justice  for  all,  not  as  the  result  of  charity,  but  as 
a  part  of  the  work  of  the  state ;  the  public  defender  being  an 
officer  of  the  state,  would  get  more  cooperation  from  other 
public  departments  and  could  therefore  be  more  efficient. 

But  there  is  no  essential  reason  for  opposing  a  good  system 
of  voluntary  defense  such  as  has  been  established  in  New 
York,  though  in  the  long  run  this  work  would  seem  to  belong 
to  the  state  rather  than  to  a  charitable  organization  or  a 
bar  association. 
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8.  Evidence  and  Testimony. — Evidence  in  a  trial  is 
furnished  by  the  witnesses  for  the  two  sides.  But  witnesses 
frequently  make  honest  mistakes.  A  person’s  memory  is  a 
fickle  thing.  One  remembers  what  he  wants  to  remember  in 
many  cases;  his  memory  is  a  combination  of  what  was  actu¬ 
ally  witnessed  and  of  other  things  that  have  been  heard  or 
imagined  subsequent  to  the  occurrence.  And  also  delusions 
of  perception  occur.  Tests  given  to  students  regarding 
accuracy  in  reporting  a  somewhat  startling  occurrence  show 
very  decided  differences  on  many  points,  with  a  general  error 
under  the  best  conditions  for  observation  of  about  25  per  cent. 
In  one  test  of  this  kind,  members  of  a  class  were  requested 
to  describe  the  appearance  of  a  man  who  had  entered  the  class¬ 
room;  descriptions  of  his  height  varied  from  four  feet  to  six 
feet  and  six  inches ;  he  wore  no  flower,  but  18  per  cent,  of  the 
members  of  the  class  reported,  when  the  question  was  asked, 
that  he  did  wear  a  flower,  and  3  per  cent,  even  described  the 
color  of  the  flower.21  The  same  inaccuracies  are  found  in 
replies  secured  from  groups  of  scientists  and  others. 

The  only  check  on  mistakes  in  court  procedure  at  present 
is  the  testimony  of  other  witnesses  and  the  appearance  of  the 
witness.  Methods  are  being  devised,  however,  to  test  the  com¬ 
parative  accuracy  of  men  and  of  women,  of  children  and  of 
adults,  of  replies  to  leading  questions  and  of  narrative 
accounts.  These  methods  assist  in  determining  general  ability 
to  give  accurate  reports,  but  they  do  not  test  sufficiently  the 
accuracy  of  a  particular  statement  by  a  witness. 

There  is,  in  addition,  much  dishonesty  in  testimony.  The 
only  official  check  on  dishonesty  is  the  oath  and  the  possibility 
of  prosecution  for  perjury.  But  various  experiments  have 
been  devised  for  the  purpose  of  determining  the  truth.  Benussi 
used  the  following  method:  A  subject  was  given  a  pack  of 
cards,  containing  letters,  drawings,  digits,  etc.;  he  was  asked 
to  describe  correctly  the  contents  of  each  card,  except  those 
on  which  the  word  “  lie  ”  was  printed,  which  he  was  asked 
to  describe  incorrectlv.  Observers  watched  his  features  and 

21  C.  S.  Morgan,  “  A  Study  in  the  Psychology  of  Testimony,”  Jour. 
Grim.  Law,  8:  222-232,  July,  1917. 
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attempted  to  determine  when  he  was  telling  the  truth  and 
when  he  was  lying.  Such  a  group  in  Benussks  experiment 
decided  correctly  in  55  per  cent,  of  the  cases,  which  is  slightly 
more  than  pure  chance.  At  the  same  time  a  pneumograph 
was  used  to  trace  the  curve  of  respiration;  the  tracings 
almost  always  revealed,  by  sudden  changes,  when  the  subject 
attempted  to  lie.  But  other  experimenters  have  been  unable 
to  secure  as  high  a  percentage  of  correct  decisions  by  means  of 
the  pneumograph  as  did  Benussi. 

Another  method  of  detecting  guilty  knowledge  has  been  by 
the  study  of  association-reaction  times.  By  a  comparison  of 
the  time  of  reaction  to  words  associated  with  a  crime  and  to 
other  words,  by  a  study  of  the  contents  of  the  words  associated 
with  the  stimuli,  and  a  study  of  the  changes  in  reactions  on 
repetitions  of  stimuli,  it  has  been  possible  to  detect  guilt  in  a 
large  proportion  of  cases.  But  some  glaring  errors  in  the 
method  make  it  useless  for  practical  purposes.22  Another 
method  has  been  to  study  the  blood-pressure  reactions  con¬ 
nected  with  different  stimuli;  Marston  maintains  that  this 
method  detects  deception  in  97  per  cent,  of  the  cases.  Larson 
has  made  a  combination  of  these  methods;  he  secures  a  con¬ 
tinuous  blood-pressure  tracing  synchronously  with  a  respira¬ 
tory  and  reaction  time  curve,  while  test  words  or  questions 
connected  with  a  crime  and  other  words  and  questions  are  pre¬ 
sented  as  stimuli.  Larson  found  that,  judged  by  subsequent 
confessions,  these  cardio-pneumograph  tracings  were  correct 
in  every  case.23 

Considerable  publicity  has  been  given  recently  to  a  drug, 
known  as  scopolamin,  which,  it  is  asserted,  will  produce  a 
semi-conscious  state  in  which  one  will  answer  truthfully  every 
question  presented  to  him.  The  value  of  the  drug  for  this 
purpose  is  undoubtedly  exaggerated. 

In  general  such  methods  have  not  yet  reached  the  stage  of 

22  W.  M.  Marston,  “  Reaction-time  Symptoms  of  Deception,”  jour. 
Exper.  Psych.,  3:  72-87,  February,  1920. 

23 J.  A.  Larson,  “The  Cardio-pneumo-psychogram,”  Jour.  Exper. 
Psych.,  5:  323-328,  October,  1922;  J.  A.  Larson,  “  The  Cardio-pneumo- 
psychogram  in  Deception,”  Jour.  Exper.  Psych.,  6:  420-454,  Decem¬ 
ber,  1923. 
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practical  application,  but  they  are  not  far  from  it.  But  even 
if  they  reach  the  point  of  scientific  accuracy,  it  will  be  a  diffi¬ 
cult  task  to  secure  their  adoption  by  the  courts,  for  they  will 
be  interpreted  as  violating  the  fundamental  rule  that  an 
accused  person  cannot  be  compelled  to  testify  against  himself 
(though  in  this  respect  they  are  not  essentially  different  from 
finger-prints)  and  they  may  be  interpreted  as  a  mild  form  of 
torture  used  to  secure  compulsory  confessions. 

Even  without  the  development  and  use  of  such  methods  it 
is  possible  to  make  great  improvements  in  the  evidence  in 
courts.  The  Continental  courts  and  the  juvenile  court  have 
shown  the  way,  as  have  some  of  the  specialized  commissions, 
such  as  the  Interstate  Commerce  Commission.  These  courts 
and  commissions  have  agents  to  secure  evidence  for  them.  The 
ordinary  criminal  court,  on  the  other  hand,  uses  the  method 
of  partisan  witnesses  even  on  such  items  as  sanity  and  charac¬ 
ter  and  circumstances  of  the  crime.  The  greatest  agitation 
has  developed  for  officers  of  the  court  to  give  official  evidence 
on  the  question  of  sanity,  but  there  is  no  good  reason  why 
similar  evidence  should  not  be  secured  by  officers  of  the 
court  on  any  other  aspect  of  the  crime  or  of  the  personality 
and  character  of  the  defendant. 

9.  The  Jury.  — The  jury  has  the  general  function  of 
determining  guilt  or  innocence,  on  the  basis  of  the  facts  pre¬ 
sented,  and  in  some  cases,  of  determining  the  degree  of  guilt. 
The  jury  originated  as  a  protection  against  the  king,  but, 
though  it  has  been  frequently  acclaimed  as  the  “  palladium  of 
our  liberties/7  it  was  in  the  early  days  to  a  great  extent  under 
the  influence  of  the  judges,  and  much  doubt  exists  at  the 
present  time  regarding  its  efficiency.  We  are  apt  to  judge  it 
almost  entirely  by  murder  cases,  which,  however,  are  not  a 
fair  test. 

The  jury  causes  great  delay  in  court  procedure.  During 
1920  a  wealthy  man  was  indicted  on  a  charge  of  sedition;  two 
months  were  required  in  securing  a  jury  and  1200  prospective 
jurors  were  examined;  those  selected  early  in  the  trial  were 
kept  in  confinement,  though  the  accused  man  was  out  on  bail ; 
it  has  been  asserted  that  in  a  similar  trial  in  Canada  a  jury 
18 
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was  secured  in  ten  minutes.  It  took  ninety-one  days  to  secure 
a  jury  to  try  Calhoun  in  San  Francisco.  In  the  Shea  case 
4821  jurymen  were  examined  and  the  jury  fees  amounted  to 
$13,000;  in  the  equally  famous  Crippen  case  in  England  it 
required  only  eight  minutes  to  secure  a  jury.  The  reason 
for  this  delay  is,  of  course,  the  contentiousness  of  the  pro¬ 
cedure.  One  side  tries  to  exclude  from  the  jury  all  persons  of 
the  same  race,  religion,  or  occupation  as  the  accused;  the 
other  side  tries  to  exclude  all  persons  except  those  of  the  same 
race,  religion,  or  occupation. 

Because  of  the  delay  and  other  defects  in  the  jury  system, 
a  decided  demand  has  been  created  for  the  complete  abolition 
of  the  jury.  The  business  of  the  jury  is  to  determine  a  ques¬ 
tion  of  fact,  on  the  basis  of  evidence — did  the  accused  commit 
the  crime  with  which  he  is  charged?  This  is  a  problem  in 
logic ;  it  requires  ability  to  weigh  evidence,  similar  to  that  of  a 
scientist  in  a  laboratory.  But  the  members  of  the  jury,  char¬ 
acteristically,  do  not  have  that  ability.  Educated  and  respect¬ 
able  people  avoid  jury  service. 

“  In  Cleveland,  as  in  many  other  large  cities,  most  citizens  of 
means  or  intelligence  avoid  (jury)  service.  This  avoidance  has 
become  traditional,  so  that  it  is  a  kind  of  mitd  disgrace  for  a  so- 
called  ‘  respectable  citizen  ’  to  allow  himself  to  be  called  for  jury 
service.”  24 

Women,  similarly,  avoid  jury  service  in  states  where  they 
have  an  opportunity  to  act  as  jurors;  in  Oregon  78  per  cent, 
of  the  women  called  for  jury  service  claimed  exemption  in  all 
counties  except  Multnomah,  where  the  percentage  was  52.25 
The  juries  are,  therefore,  made  up  largely  of  a  selected  group 
who  become,  more  or  less,  professional  jurors.  In  the  course 
of  ten  years  ended  1915,  in  Cleveland,  5489  names  were  drawn 
for  jury  service,  of  which  388  were  drawn  a  total  of  1923 
times,  or  35  per  cent,  of  the  total.  One  way  in  which  this  may 
occur  was  shown  in  January,  1921,  when  the  presiding  judge 

^“Cleveland  Survey  of  Criminal  Justice,”  Part  I,  The  Criminal 
Court,  by  R.  H.  Smith  and  H.  B.  Ehrmann,  p.  116. 

25  R.  J.  Miller,  “  The  Woman  Juror,”  Oregon  Law  Rev.,  2:  30-63, 
December,  1922. 
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decided  that  because  of  the  great  amount  of  unemployment 
the  jurors  could  serve  extra  time  if  they  desired  and  the  court 
permitted,  with  payment  at  $2  a  day;  as  a  result  40  jurors 
served  12  weeks  each.  Because  of  the  personnel  of  the  juries 
they  are  not  attentive  when  logical  arguments  are  presented ; 
they  sit  in  a  semi-conscious  stupor.  Training  is  required  for 
sustained  attention,  especially  to  things  outside  the  field  of 
one’s  activities.  But  jurors,  characteristically,  do  not  have 
that  training.  Consequently  the  lawyer  who  can  make  a 
sentimental,  emotional  appeal  is  most  apt  to  win  the  case.  The 
case  is  decided  not  on  the  basis  of  logic,  but  on  the  basis  of 
his  knowledge  of  human  nature  and  his  ability  to  appeal  to 
emotions  and  traditions.  A  second  reason  for  the  abolition 
of  the  jury  is  that  it  so  frequently  exceeds  its  legal  power.  Its 
business  is  to  determine  the  question  of  guilt,  but  it  generally 
attempts,  also,  to  influence  the  sentence.  If  the  jury  has  little 
sympathy  for  one  defendant  and  much  for  another,  it  may  find 
one  guilty  in  the  first  degree,  and  the  other  in  the  second 
degree,  because  the  penalties  are  different,  though  the  evidence 
against  them  is  exactly  the  same.  That  is,  the  jury  attempts 
to  determine  the  penalty  when  it  is  not,  by  law,  given  power  to 
do  so.  Also,  the  jury  refuses  to  find  a.  verdict  of  guilty 
against  a  person  for  violating  laws  that  are  unpopular  in  the 
community,  such  as  the  law  against  lynching  in  the  South 
or  against  stabbing  in  Italy. 

It  has  been  suggested  that  the  jury  be  replaced  by  the 
judge,  or  in  the  more  important  cases,  a  group  of  judges,  who 
are  better  trained,  as  a  class,  than  any  other  group  of  people 
in  the  court  to  weigh  evidence.  As  a  matter  of  fact  this  is  the 
method  of  decision  in  the  lower  courts,  which  affect  several 
times  as  many  people  as  do  the  higher  courts.  In  the  organ¬ 
ized  municipal  courts  most  cases  are  tried  without  a  jury, 
though  the  defendant  might  have  a  jury  trial.  In  the  Munici¬ 
pal  Court  of  Cleveland  in  1920  only  15  cases  were  tried  by 
jury  out  of  a  total  of  2608  that  might  have  been  so  tried  if 
the  defendant  had  insisted,  and  in  Baltimore  only  30  per  cent, 
of  all  criminal  cases  were  tried  by  jury. 

But  the  general  weight  of  public  opinion  is  in  favor  of  the 
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retention  of  the  jury  system,  for  the  following  reasons :  The 
jury  keeps  the  court  in  touch  with  and  in  sympathy  with  the 
people  and  the  public.  Judges,  as  well  as  jurors,  are  swayed 
by  emotions  and  class  prejudices,  and  the  judges,  due  to  a 
limited  experience,  generally  reflect  the  sentiments  of  a  special 
group  of  the  population  rather  than  of  the  “  common  people.” 
The  decision  by  a  jury  is,  therefore,  necessary  as  a  means  of 
protecting  the  common  people  against  the  upper  classes  and 
is  an  essential  part  of  democracy.  The  judges,  in  addition  to 
this  honest  bias,  are  frequently  in  the  control  of  the  political 
bosses  or  of  organized  wealth,  and  protection  is  furnished  by 
the  jury. 

Though  the  jury  system  is  open  to  many  criticisms,  the  best 
policy  appears  to  be  to  continue  the  course  that  we  have  been 
taking — a  gradual  abolition  or  restriction  of  the  jury  to  the 
cases  in  the  higher  courts,  and  even  there  to  have  decisions 
by  juries  only  when  they  are  specifically  requested.  In  so  far 
as  the  jury  is  retained  it  should  be  improved  by  increased 
pressure  on  the  more  capable  members  of  the  group  to  serve 
on  juries,  and  increased  control  by  the  judge  over  the  process 
of  selecting  a  jury.  There  seems  to  be  no  good  reason  to 
require  unanimity  in  decisions;  it  is  not  necessary  in  the 
civil  courts  or  in  the  lower  criminal  courts  in  many  states. 
And  the  jury  could  well  be  reduced  in  size,  as  has  been  done 
in  many  states  for  certain  types  of  crimes. 

10.  The  Judge.  — Three  principal  problems  have  arisen 
regarding  judges :  the  explanation  of  their  decisions,  the 
manner  of  selection  of  judges,  and  the  function  of  the  judge. 

Why  does  a  judge  make  decisions  as  he  does?  His  judg¬ 
ment  is  not  purely  impersonal;  it  is  affected  by  experiences 
and  innate  traits.  An  attempt  has  been  made  in  one  case  to 
analyze  the  influences  that  entered  into  a  particular  decision,26 
and  Judge  Cardozo  has  made  a  distinct  contribution  in  his 
general  analysis  of  decisions.27 

Judges  are  generally  elected  in  the  United  States  for 

26  T.  Schrooder,  “  Psychologic  Study  of  Judicial  Opinions,”  Calif. 
Law  Rev.,  6:  89-113,  January,  1918. 

27  B.  N.  Cardozo,  The  Nature  of  the  Judicial  Process. 
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relatively  short  terms ;  appointments  are  made  in  a  few  states 
by  governors  or  legislatures.  The  election  of  judges  is  to 
some  extent  still  an  open  question,  but  opposition  against 
this  method  of  securing  judges  is  growing.  It  is  maintained 
that  voters  cannot  know  the  qualities  which  are  essential  in  a 
good  judge,  such  as  personal  integrity,  adequate  legal  train¬ 
ing,  and  judicial  temperament.  Since  the  voters  cannot  know 
these  things,  it  is  necessary  that  the  actual  selection  be  made 
by  some  one  else  than  the  voters  or  else  that  the  decision  be 
based  on  other  traits  than  these  essential  ones.  Sometimes 
this  results  in  an  actual  selection  by  a  political  boss,  with 
subservience  to  him,  but  probably  it  more  frequently  puts 
pressure  on  the  candidate  to  engage  in  disgusting  self-adver¬ 
tisement,  which  drives  self-respecting  men  away  from  such 
positions,  keeps  the  judge  from  performing  his  duties  after 
election  and  weakens  his  influence  as  a  judge.  The  Survey  ✓ 
of  Criminal  Justice  in  Cleveland  showed  that  many  judges, 
seeking  reelection,  appealed  to  special  groups — labor,  relig¬ 
ious,  racial  groups — and  attended  their  banquets,  weddings, 
funerals,  prize-fights,  and  lodge  entertainments.  Other 
judges  secured  publicity  by  doing  something  sensational,  such 
as  eating  candy  on  the  bench,  making  extravagant  statements, 
or  imposing  very  heavy  sentences  for  certain  offenses  and 
then  later,  in  chambers,  reducing  them  by  allowing  motions  in 
mitigation.  Before  elections  many  judges  asked  to  be  trans¬ 
ferred  from  the  civil  to  the  criminal  court  work  because  of 
the  better  opportunity  for  advertising  there. 

The  American  Judicature  Society  has  urged  that  judges 
should  be  appointed  by  the  chief  justice  of  the  state  (pro¬ 
vided  in  the  unified  court  system)  to  serve  during  a  period 
of  good  behavior,  with  the  possibility  of  retirement  by 
impeachment  by  vote  of  the  legislature,  or  by  the  voters  at 
increasing  intervals,  such  as  three  years,  nine  years,  and 
eighteen  years.  The  voters  would  have  the  question  submitted 
to  them,  Should  this  judge  be  retired?  They  would  vote  in 
the  affirmative  or  negative,  but  would  have  no  voice  in  the 
selection  of  a  successor  of  the  one  retired. 

The  third  problem  concerns  the  function  of  the  judge.  At 
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present  the  judge  has  two  functions :  to  preside  at  the  trial,, 
enforcing  the  rules  of  evidence  and  declaring  the  law,  and  to 
impose  sentences  in  cases  of  conviction.  The  judge  is  well' 
qualified,  in  general,  to  perform  the  first  duty  and  his  influ-, 
ence  in  this  field  should  be  considerably  increased.  With  his 
training  and  ability  he  should  have  much  more  complete  con¬ 
trol  of  the  trial  than  he  has  at  present.  He  should  really  be 
in  control  of  an  investigation  to  determine  guilt.  An  approach 
to  the  Continental  system,  in  which  the  judge  really  directs' 
the  trial,  would  appear  to  be  desirable.  This  method  has  been, 
well  developed  in  the  juvenile  courts  and  is  being  constantly 
extended  in  the  courts  for  adults,  particularly  in  the  special¬ 
ized  courts. 

But  the  judge  is  not  able  to  perform  in  a  satisfactory' 
manner  the  other  function  of  imposing  sentences.  The  evi-> 
dence  presented  in  court  is  designed  to  show  merely  the  fact’ 
of  guilt  or  innocence;  that  is  entirely  insufficient  for  the 
purpose  of  determining  what  should  be  done  with  the  indi¬ 
vidual  who  is  proved  guilty.  It  is  necessary  to  know  the  entire 
character  of  the  offender,  and  the  possible  effects  of  different 
methods  that  might  be  used  in  dealing  with  him.  The  judge 
must  fix  penalties  by  guessing  at  the  character  of  the  person 
on  the  basis  of  his  appearance  and  of  incidental  information 
that  has  come  out  during  the  course  of  the  trial.  No  matter 
how  wise  or  honest  the  judge  may  be,  he  cannot  determine 
treatment  in  a  satisfactory  manner  by  means  of  the  informa¬ 
tion  which  he  has.  Because  judges  have  no  good  basis  for 
determining  treatment,  they  vary  immensely  in  their  policies. 
One  judge  in  New  York  placed  7  per  cent,  of  those  convicted 
on  probation;  another  judge  dealing  with  offenders  of  the 
same  types  placed  40  per  cent,  on  probation.  In  Cleveland 
6  per  cent,  of  the  cases  before  one  judge  were  nolle  grossed,  43 
per  cent,  before  another  judge;  one  judge  suspended  sentences 
in  31  per  cent,  of  the  cases  before  him,  another  in  6  per  cent., 
and  as  a  result,  80  per  cent,  of  the  defendants  plead  guilty 
before  the  first,  30  per  cent,  before  the  second.28  Some  judges 

28  “  Cleveland  Survey  of  Criminal  Justice,”  Part  I,  The  Criminal 
Courts,  by  R.  H.  Smith  and  H.  B.  Ehrmann,  pp.  76-80. 


THE  COURT 


279 


establish  a.  reputation  of  severity  and  criminals  secure  a 
change  of  venue  in  order  to  come  before  another  judge  who 
has  a  reputation  of  leniency.  It  is  reported  that  one  judge 
ate  his  breakfasts  in  a  restaurant  near  the  court  building; 
the  lawyers  who  had  cases  in  his  court  made  a  practice  of 
going  into  the  restaurant  to  observe  him,  for  his  sentences 
would  vary  by  years  with  the  state  of  his  digestion;  they 
secured  continuances  on  the  days  when  they  observed  he  had 
indigestion.  It  is  impossible  to  avoid  such  variations  with 
individual  moods  and  prejudices  unless  objective  standards 
and  objective  information  can  be  applied.  Attempts  have  been 
made  to  assist  the  judges  by  field  investigations  by  probation 
officers,  by  psychopathic  laboratories,  and  by  other  agencies. 
It  is  clear  that  such  investigations  need  to  be  extended 
very  greatly,  and  to  these  agencies  should  be  transferred 
most  of  the  work  of  deciding  what  to  do  with  the  person 
after  conviction. 

11.  Audience  and  Publicity. — One  of  the  rights  for 
which  the  common  people  fought  in  earlier  years  was  the 
right  to  a  public  trial.  But  the  time  when  this  right  was 
prized  highly  has  passed,  except  for  hangers-on  at  the  courts 
who  secure  a  salacious  pleasure  in  trials  of  prostitutes,  mur¬ 
derers,  and  some  others.  The  night  courts  in  New  York  City, 
dealing  principally  with  prostitutes,  came  to  be  one  of  the 
sights  of  the  city;  after-theatre  parties  finished  the  evening 
by  a  trip  to  the  night  court.  Judges  tried  in  vain  to  restrict 
and  control  the  audience;  one  judge  walked  to  the  railing  and, 
pointing  to  the  audience  one  at  a  time,  asked  each  one  what 
business  he  had  in  the  court  room ;  the  audience  quickly  left 
the  room.  It  is  clear  that  it  would  not  be  wise  to  go  to  the 
extreme  of  permitting  trials  with  no  possibility  of  publicity, 
but  it  is  equally  clear  that  a  trial  of  any  kind  should  be 
restricted  to  those  who  have  a  particular  and  justified  interest 
in  the  case;  restrictions,  at  least  as  great  as  those  in  the 
juvenile  court,  should  be  placed  on  the  audience  in  all  trials. 

Publication  of  accounts  of  crime,  both  before  and  during 
the  trial,  should  be  restricted,  also-.  An  illustration  of  the 
lengths  to  which  newspapers  go  is  furnished  by  the  New 


280 


CRIMINOLOGY 


Republic j  which  made  a  study  of  the  amount  of  space  devoted 
by  newspapers  to  the  murder  of  Dorothy  Keenan  on  March 
15,  1923;  she  had  been  living  on  the  gifts  of  friendly  men  of 
wealth.  The  newspapers  filled  their  columns  with  the  sordid 
details,  wuth  the  most  respectable  papers  devoting  almost  as 
much  space  to  it  as  the  worst  papers.  Between  March  15  and 
28  the  Hearst  American  printed  30,000  words  on  it,  the  New 
York  Times  23,000.  Much  less  space  was  given  to  the  most 
important  national  and  international  developments  than  to 
this  story.29  The  newspapers  justify  this  by  the  argument 
that  the  public  demands  such  stories;  but  the  demand  is  cer¬ 
tainly  stimulated  and  developed  by  the  newspapers,  and  a 
surprisingly  large  number  of  people  express  their  disgust  at 
newspapers  because  they  contain  so  much  information  of  this 
kind.  Certainly  the  great  publicity  is  injurious  from  the 
standpoint  of  detection  of  criminals,  securing  a  fair  trial  for 
those  accused,  dealing  with  criminals  after  conviction,  and 
preventing  crime. 

12.  Indemnification  for  Errors  of  Justice. — Verdicts 
are  sometimes  incorrect  and  persons  are  injured  as  the  result. 
It  should  be  possible  for  a  person  after  a  part  or  all  of  a 
penalty  has  been  paid  to  secure  a  re-trial  in  the  court  in  which 
he  was  convicted,  if  sufficient  new  evidence  warrants,  and  be 
acquitted.  In  case  of  such  acquittal  indemnification  for 
financial  injury  should  be  paid.  The  same  arguments  may  be 
advanced  in  favor  of  this  as  of  the  indemnification  of  those  who 
suffer  from  unjustifiable  arrests.  The  same  limitation  should 
be  placed  upon  indemnification  of  this  kind,  also.  Precedents 
for  indemnification  for  errors  of  justice  run  back  at  least  to 
the  year  1600. 
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CHAPTER  XIII 


THE  JUVENILE  COURT 


1.  Comparison  of  Juvenile  Court  and  Criminal  Court. 

— A  comparison  of  the  juvenile  court  with  the  criminal  court 
is  difficult  because  of  the  large  number  of  variations  in  the  pro¬ 
cedure  and  organization  in  each  court.  Also,  both  courts  are 
constantly  changing.  The  following  comparison  refers  to  the 
conventional  criminal  court,  without  its  recent  modifications, 
and  to  the  juvenile  court  in  its  ideal  form. 


Criminal  Court 

1.  Trial  characterized  by  con¬ 
tentiousness  ;  two  partisan 

groups  in  conflict. 

2.  Purpose  of  trial  to  deter¬ 
mine  whether  defendant  com¬ 
mitted  a  crime  with  which  he 
is  charged. 

3.  No  machinery  for  securing 
information  regarding  the 
character  of  the  accused. 

4.  Such  information,  if  secured, 
may  not  be  introduced  as  a 
part  of  the  evidence. 

5.  Punishment  if  convicted. 


6.  Treatment  in  a  specific  case 
determined  not  by  the  needs 
of  the  particular  individual 
but  by  the  legislature,  in  ad¬ 
vance,  for  all  who  violate 
the  law  in  question,  with  refer¬ 
ence  primarily  to  other  actual 
or  potential  delinquents. 


Juvenile  Court 

1.  Hearing  characterised  by 
scientific  methods  of  investi¬ 
gation. 

2.  Purpose  of  hearing  to  deter¬ 
mine  the  general  condition  and 
character  of  the  child. 

3.  Elaborate  machinery  for  secur¬ 
ing  information  regarding  the 
character  of  the  child. 

4.  Such  information  is  the  basis 
on  which  a  decision  is  made. 

5.  Protection  and  guardianship 
of  the  State  if  the  existing 
conditions  show  the  need. 

6.  Treatment  in  a  specific  case 
determined  by  the  needs  of  the 
particular  individual  without 
reference  to  other  actual  or 
potential  delinquents. 


The  juvenile  court  in  many  places  and  in  many  respects 
falls  far  below  or,  at  least,  is  significantly  different  from  this 
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standard ;  and  the  criminal  court  in  some  respects  has 
approached  rather  closely  to  the  description  of  the  juvenile 
court.  But  there  is  a  somewhat  characteristic  difference  in 
types  that  is  indicated  by  the  above  comparison. 

2.  Delinquent  Children  in  the  Early  Courts. — Origi¬ 
nally  children  were  tried  and  treated  for  violations  of  laws 
in  the  same  ways  as  adults,  with  the  exception  that  a  child 
under  seven  years  of  age  was  regarded  as  not  responsible  and 
therefore  incapable  of  committing  a  crime,  while  a  child 
between  the  ages  of  seven  and  fourteen  was  regarded  as  having 
the  possibility  of  such  discernment  as  would  make  him 
responsible,  but  this  was  to  be  decided  in  each  case  by  an 
examination.  A  child  under  seven  years  of  age,  therefore, 
could  not  be  punished  by  order  of  the  court,  while  a  child 
between  the  ages  of  seven  and  fourteen  could  be  subjected  to 
all  forms  of  punishment  that  were  suitable  for  adults.  In  the 
course  of  time  the  maximum  age  limit  was  raised  in  some 
states  from  seven  to  ten  or  some  other  age,  but  it  still  happens 
frequently  that  children  under  fourteen  years  of  age  are 
arrested,  held  in  jail,  tried  in  court,  and  punished  in  the  same 
yays  as  adult  criminals.  The  state  prison  of  Georgia  had  14 
inmates  on  December  31,  1920,  who  were  fourteen  years  of 
age  or  under,  and  one-tenth  of  the  inmates  were  eighteen 
years  of  age  or  under. 

3.  Origin  and  Development  of  the  Juvenile  Court. — 

The  original  method  of  identical  treatment  for  children  (at 
least  older  children)  and  adults  has  been  undergoing  modifi¬ 
cation  for  at  least  a  century.  As  early  as  1824  a  juvenile 
reformatory  was  established  in  New  York  State  so  that  chil¬ 
dren,  after  conviction,  would  not  be  confined  with  adult 
criminals.  The  laws  of  Illinois  in  1831  provided  that  minors 
might  be  punished  differently  for  certain  offenses  from  adults. 
The  principle  of  probation,  without  legal  authorization,  was 
used  early  in  the  nineteenth  century  and  was  legally  author¬ 
ized  as  a  public  policy  in  1878  in  Massachusetts.  In  1861  the 
legislature  of  Illinois  authorized  the  Mayor  of  Chicago  to 
appoint  a  commissioner  before  whom  boys  between  the  ages  of 
six  and  seventeen  could  be  taken  on  charges  of  petty  offenses ; 
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this  commissioner  had  authority  to  place  the  boys  on  proba¬ 
tion,  to  send  them  to  reform  schools,  and  to  use  other  methods 
of  treatment.  In  1867  this  work  was  transferred  to  the  regu¬ 
lar  judges  in  the  courts.1  During  the  last  quarter  of  the  nine¬ 
teenth  century  cases  of  truancy  and  incorrigibility  of  children 
were  heard  in  some  places  by  probate  courts,  without  juries 
or  the  ordinary  legal  technicalities  and  formalities.  These 
are  instances  of  the  differentiation  that  was  being  made  in 
the  treatment  of  delinquent  children.  These  policies  were 
combined  and  were  supported  by  a  consistent  theory,  which 
had  been  lacking  in  the  earlier  developments,  and  thus  the 
juvenile  court  came  into  existence  in  1899  in  Chicago.  The 
two  significant  points  about  this  new  court  were :  First,  the 
age  below  which  a  child  could  not  be  a  criminal  was  advanced 
from  seven  to  sixteen  years,  which  was  in  line  with  changes 
that  had  been  made  elsewhere.  But  whereas  the  previous  law 
had  made  no  provision  for  those  below  the  age  of  responsibility, 
the  new  law  did  make  provision  for  all  of  them  under  the 
softer  name  “  delinquents/’  Second,  the  work  of  the  court 
was  placed  under  chancery  or  equity  jurisdiction.  For  sev¬ 
eral  centuries  dependent  children  had  been  under  chancery 
jurisdiction;  in  principle  all  children  were  wards  of  the  state 
if  their  parents  were  not  willing  or  able  to  care  for  them ;  in 
practice  the  protection  of  dependent  children  was  confined 
almost  entirely  to  those  who  had  property.  The  juvenile  court 
law  of  Chicago  was  merely  a  logical  extension  of  this  prin¬ 
ciple  of  guardianship  by  the  court  of  chancery  to  all  children 
who  were  in  need  of  the  protection  and  guardianship  of  the 
state,  and  thus  was  made  to  include  delinquent  children. 

The  juvenile  court  movement  developed  very  rapidly 
after  the  Chicago  Court  originated.  Twenty-two  states  had 
somewhat  similar  laws  within  ten  years;  by  1920  all  but  three 
states — Maine,  Connecticut,  andWyoming — had  such  laws  and 
each  of  these  three  states  had  some  features  of  the  juvenile 
court  methods.  Other  developments  have  appeared,  also ;  the 

1  T.  H.  MacQueary,  “The  Reformation  of  Juvenile  Offenders  in 
Illinois,”  Amer.  Jour.  Sociol.,  8;  647,  March,  1903. 
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age  has  been  raised  from  sixteen  to  seventeen  or  eighteen  and 
in  two  cases  even  to  twenty-one  years;  adults  who  commit 
offenses  against  children  and  those  who  contribute  to  the 
delinquency  or  dependency  of  children  have  been  included  in 
the  jurisdiction  of  the  juvenile  court;  and  a  great  many 
administrative  tasks  have  been  assumed  by  the  juvenile  court, 
such  as  mothers’  pensions,  recreation  work,  and  even  edu¬ 
cational  work. 

4.  Characteristics  of  the  Juvenile  Court. — Miss  Belden 
in  her  survey  of  the  courts  hearing  children’s  cases  in  1918 
gives  the  following  as  the  characteristics  of  juvenile  courts : 2 

.  o 

1.  Separate  hearings  for  children’s  cases. 

2.  Informal  or  chancery  procedure. 

3.  Regular  probation  service,  both  for  investigation  and  super¬ 
visory  case. 

4.  Detention  separate  from  adults. 

5.  Special  court  records  and  probation  records,  both  legal  and 
social. 

6.  Provision  for  mental  and  physical  examinations. 

Of  these  the  first,  third,  and  fifth  are  stated  to  be  abso¬ 
lutely  essential,  so  that  a.  court  without  any  one  of  them  is 
not  a  juvenile  court. 

The  characteristics  of  the  juvenile  court,  stated  in  more 
detail,  are  as  follows:  (a)  A  “  blanket  ”  definition  of  delin¬ 
quency  and  dependency  is  provided.  The  following  definition 
of  a  delinquent,  as  given  in  the  Illinois  law,  has  been  copied 
by  most  of  the  other  states : 

“  One  who  (a)  violates  a  law  or  local  ordinance  (except  crimes 
punishable  by  death  or  life  imprisonment),  (b)  is  incorrigible,  (o) 
associates  with  thieves,  criminals,  prostitutes,  vagrants  or  vicious 
persons,  (d)  is  growing  up  in  idleness  or  crime,  (e)  knowingly  visits 
a  saloon,  pool  room,  billiard  room  or  gambling  place,  (f)  knowingly 
visits  a  house  of  ill-fame,  (g)  wanders  about  the  streets  at  night, 
(h)  wanders  about  railroad  yards,  jumps  on  moving  trains  or  enters 
any  car  or  engine  without  authority,  (i)  habitually  uses  or  writes 
vile,  indecent  or  obscene  language,  ( j )  absents  himself  from  home 

2  Evelina  Belden,  “Courts  in  the  United  States  Hearing  Children’s 
Cases,”  United  States  Children’s  Bureau,  Pub.  65,  pp.  10-12. 
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without  just  cause  or  without  the  consent  of  parent  or  guardian,  (k) 
is  immoral  or  indecent,  (1)  is  an  habitual  truant.” 

The  dependent  is  defined  as  one  who  is : 

“  (a)  destitute,  (b)  homeless,  (c)  abandoned,  (d)  dependent  upon 
the  public  for  support,  (e)  without  proper  parental  care  or  guard¬ 
ianship,  (f)  begging  or  receiving  alms,  (g)  found  living  in  a  house 
of  ill-fame  or  with  vicious  or  disreputable  persons,  (h)  in  a  home 
unfit  because  of  neglect,  cruelty  or  depravity  on  the  part  of  the 
parents,  (i)  peddling  or  playing  a  musical  instrument  or  singing  in 
a  public  place,  ( j )  in  surroundings  dangerous  to  morals,  health 
or  general  welfare  or  such  as  to  warrant  the  State  in  assum¬ 
ing  guardianship.” 

These  definitions  show  some  signs  of  the  criminal  law  from 
which  the  juvenile  court  was  a  departure,  in  that  they  state 
specific  things  that  are  prohibited.  But,  nevertheless,  they 
are  sufficiently  broad  to  include  any  child  who  may  be  in  need 
of  the  guardianship  of  the  state.  Such  phrases  as  “  growing 
up  in  idleness  or  crime  99  or  “  whose  conduct  and  environment 
seem  to  point  to  a  criminal  career  99  3  may  be  made  to  include 
any  child  in  need  of  care  by  the  state.  In  this  sense  they  are 
blanket  provisions,  and  it  is  for  that  reason  difficult  to  differ¬ 
entiate  the  dependent  and  the  delinquent.  Some  cases  are 
clearly  dependency  and  others  clearly  delinquency,  but  a 
large  proportion  of  the  cases  in  juvenile  courts  could  be 
regarded  as  either  dependency  or  delinquency.  Miss  Belden 
found  that  57  per  cent,  of  the  cases  in  courts  hearing  children’s 
cases  were  reported  as  delinquency  cases.3 4  Probably  a  much 
larger  number  involved  delinquency  in  some  way. 

(b)  Jurisdiction  over  children’s  cases  varies  widely  from 
state  to  state,  and  even  within  one  state  from  county  to 
county.  The  juvenile  court  is  most  frequently  a  specialized 
part  of  the  county  court,  but  is  often  a  part  of  the  probate 
court,  the  superior  court,  or  the  district  court.  By  1918  only 
twenty-one  independent  juvenile  courts  had  been  created  by 
special  legislation,  in  twelve  states  and  the  District  of 
Columbia.  The  juvenile  court,  however,  seldom  has  exclusive 

3  This  clause  is  found  in  the  law  of  North  Carolina,  1915. 

4  Belden,  op.  cit.,  p.  11. 
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jurisdiction  over  children’s  cases.  In  many  places  a  delinquent 
child  may  be  taken  either  to  the  juvenile  court  or  some 
branch  of  the  criminal  court.  In  nine  states  the  juvenile 
court  does  not  have  jurisdiction  over  juveniles  charged  with 
offenses  which,  if  committed  by  adults,  would  be  punishable 
by  death  or  by  life  imprisonment ;  in  twenty-four  other  states 
the  judge  of  the  juvenile  court  may,  at  his  discretion,  transfer 
such  cases  to  the  regular  criminal  court,  and  in  sixteen  states 
he  may  transfer  other  cases  of  juvenile  delinquency  to  the 
criminal  court  if  he  thinks  the  children  cannot  be  reformed.5 
Good  reasons  exist  for  the  opinion  that  the  juvenile  court 
should  have  original ,  exclusive,  and  complete  jurisdiction 
over  all  cases  of  delinquency  of  children. 

The  county  seems  to  be  the  best  territorial  unit  for  a 
juvenile  court  system,  at  present.  If  the  city  is  taken  as  a 
unit,  the  rural  parts  of  the  county  in  which  the  city  is  located 
are  left  without  provision.  If  the  plan  for  the  organization 
of  courts  should  be  adopted,  the  juvenile  court  would  be  a 
branch  of  the  county  court,  with  a  specialized  judge.  Judge 
Schoen  suggested  in  1921  that  the  federal  courts  should  have 
complete  jurisdiction  over  children’s  cases,  and  presented  as 
the  advantages  of  this :  greater  efficiency  because  of  standard¬ 
ization  of  policies,  extension  of  the  juvenile  courts  to  the 
entire  nation  (efficient  courts  are  now  restricted  largely  to  the 
cities),  and  appointment  of  juvenile  court  judges  for  life  so 
that  they  would  not  he  distracted  by  politics  and  would  make 
juvenile  court  work  a  career.6 

(c)  Equity  or  chancery  jurisdiction.  Equity  courts  stand 
for  flexibility,  guardianship,  and  protection  rather  than 
rigidity  and  punishment.  Consequently  the  friends  of  the 
juvenile  court  insist  that  children’s  cases  should  fall  within 
the  equity  jurisdiction  rather  than  the  criminal  jurisdiction. 
The  supreme  courts  have  approved  of  this  in  several  decis¬ 
ions.  But  there  is  a  minority  opinion.  E.  Lindsey,  for 

5  Breckinridge  and  Jeter,  op.  cit.,  20-21,  84. 

6  Edward  Sckoen,  “  The  Field  of  the  Juvenile  Court,  Proc.  Conf. 
on  Juv.  Court  Standards,”  1921,  United  States  Children’s  Bureau, 
Pub.  97,  pp.  36-37,  41. 
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instance,  states  that  there  is  no  justification  for  placing  the 
juvenile  court  under  equity  jurisdiction,  and  explains  the 
decisions  of  the  supreme  courts  as  due  to  the  influence  of 
public  opinion  and  the  fact  that  few  persons  of  wealth  or 
influence  have  fought  the  question  in  the  courts.7 

Many  courts  that  try  children’s  cases  do  not  have  equity 
powers.  But  many  of  them  have,  nevertheless,  adopted  what 
is,  in  essence,  the  equity  procedure — informality  in  the  hear¬ 
ing,  inquiries  regarding  character  and  the  general  needs  of 
the  child,  separate  hearings,  separate  records,  etc.  They  are 
not  distinguishable  in  procedure  from  the  children’s  courts 
that  operate  under  equity  jurisdiction.  From  the  standpoint 
of  theory,  however,  the  children  in  such  courts  are  criminals, 
and  they  are  not  criminals  in  the  juvenile  courts  with 
equity  powers. 

Even  in  the  juvenile  courts  that  operate  under  equity 
jurisdiction  many  vestiges  of  criminal  procedure  may  be 
found:  (1)  The  right  to  trial  by  jury  is  retained,  due  to  the 
fear  that  the  supreme  court  might  otherwise  find  the  law 
unconstitutional.  (2)  Delinquency,  while  given  a  blanket 
definition  by  some  phrases,  is  defined  by  some  specific  phrases, 
in  imitation  of  the  criminal  law.  The  laws  of  Alabama  and 
California  have  lately  retained  merely  the  blanket  phrases 
and  avoided  the  term  delinquent.  (3)  The  juvenile  courts 
in  their  reports  frequently  classify  offenses  in  terms  of  the 
criminal  law,  such  as  grand  larceny,  petty  larceny,  etc. 
(4)  Some  judges  use  methods  that  are  distinctly  those  of  the 
criminal  court,  even  of  the  mediaeval  criminal  court,  such 
as  whipping,  fining,  and  short  term  imprisonment. 

Though  it  is  the  purpose  of  the  equity  jurisdiction  to 
remove  the  stigma  of  crime,  much  of  the  stigma,  in  fact, 
remains  in  spite  of  the  law  to  the  contrary  and  the  efforts  of 
the  officers  of  the  court  to  avoid  it.  In  the  minds  of  the  child, 
the  parents,  the  neighbors,  and  others,  juvenile  court  action 
is  generally  equivalent  to  a  criminal  process.  This  feeling  is 
increased  and  justified  by  the  fact  that  a  very  large  proportion 

7  E.  Lindsey,  “  The  Juvenile  Court  Movement  From  a  Lawyer’s 
Standpoint,”  Annals  Amer.  Acad.,  52:  140-148,  March,  1914. 
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of  the  “  complaints  ”  against  delinquent  children  are  tiled 
by  police  officers — in  1920,  86  per  cent,  in  the  St.  Louis 
Juvenile  Court,  94  per  cent,  in  New  York,  and  83  per  cent, 
in  Chicago. 

(d)  Age  jurisdiction  varies  widely  from  state  to  stale. 
In  1919  the  maximum  juvenile  court  age  was  sixteen  years 
in  15  states,  seventeen  in  13  states,  eighteen  in  17  states,  and 
twenty-one  in  2  states.  The  maximum  age  for  girls  is  fre¬ 
quently  different  from  that  for  boys.  It  is  extremely  diffi¬ 
cult  to  fix  a  logical  dividing  line;  the  committee  appointed 
to  formulate  juvenile  court  standards  for  the  United  States 
recommended  that  the  age  limit  be  not  lower  than  eighteen 
years.  In  most  of  the  states  if  a  child  is  taken  into  the 
juvenile  court  before  he  reaches  this  maximum  age,  he 
remains  within  the  jurisdiction  of  the  juvenile  court  beyond 
that  age,  generally  during  his  minority.  This  produces  the 
anomalous  situation  that  if  a  boy  nineteen  years  of  age  has 
a  record  of  previous  delinquencies  he  may  be  dealt  with  by 
the  juvenile  court  for  a  new  offense,  but  if  he  has  no  previous 
record  he  must  be  tried  for  his  first  offense  in  the  criminal 
court.  In  practice,  however,  many  juvenile  courts  do  not 
attempt  to  deal  with  delinquents  above  the  maximum  age, 
even  if  technically  they  have  jurisdiction  over  them.8 

A  special  Boys’  Court  for  offenders  between  the  ages  of 
17  and  21  has  been  organized  in  Chicago  as  a  branch  of  the 
municipal  court;  it  is  not  a  juvenile  court,  but  a  regular 
criminal  court,  with  some  modifications  in  procedure.  During 
1921  the  number  of  cases  filed  in  this  court  was  8521,  of 
which  62  per  cent,  resulted  in  discharges.  Doubtless  many  of 
these  would  have  been  found  delinquent  and  dealt  with  if  the 
procedure  had  been  that  of  the  juvenile  court. 

(e)  Many  juvenile  courts  have  jurisdiction  over  certain 
adults.  Forty  states  have  laws  which  make  it  possible  to  deal 
through  the  courts  with  parents  or  others  who  contribute  to 
the  delinquency  or  dependency  of  children,  and  in  thirty-one  of 
these  states  the  court  which  has  jurisdiction  over  the  children 

8  Helen  K.  Jeter,  “  The  Chicago  Juvenile  Court/’  United  States 
Children’s  Bureau,  Pud.  10 4,  p.  15. 
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has  jurisdiction,  also,  with  limitations  in  some  states,  over 
the  adults  contributing  to  their  delinquency  or  dependency. 
The  juvenile  court  in  a  few  states  is  given  jurisdiction  over  the 
following  specified  groups :  adults  deserting  or  failing  to 
support  juveniles,  adults  accused  of  crimes  against  children, 
adults  violating  the  child-labor  law,  parents  failing  to  com¬ 
ply  with  the  compulsory  school  law  or  concealing  the  birth  of 
a  child,  adults  aiding  a  child  to  escape  from  an  institution, 
adults  furnishing  children  in  institutions  with  tobacco.9  The 
justification  that  is  offered  for  extending  the  jurisdiction  to 
these  adults  is  that  it  keeps  the  child,  even  as  a  witness,  out  of 
the  criminal  court,  it  is  easier  to  deal  with  the  whole  problem 
together,  and  the  judges  in  the  other  courts  hesitate  to  use 
the  ordinary  criminal  procedure  in  dealing  with  such  offend¬ 
ers,  and  consequently  discharge  them  with  a  futile  warning. 
The  Supreme  Court  of  the  District  of  Columbia,  however,  in 
its  decision  in  the  Moreland  case,  held  that  an  indictment  by 
a  grand  jury  was  necessary  before  a  person  could  be  sentenced 
to  the  workhouse  at  hard  labor  for  contributing  to  the 
delinquency  of  children.10  This  practically  means  that  the 
juvenile  court  there  has  no  jurisdiction  over  adults,  but  this 
decision  does  not  affect  the  procedure  in  the  states.  Much 
criticism  of  the  decision  has  been  expressed  and  it  is  probable 
that  it  will  not  be  found  to  be  good  law  in  the  long  run.* 11 
There  is,  however,  a  very  distinct  problem  regarding  the 
extension  of  jurisdiction  over  adults.  Where  should  the  line 
be  drawn  ?  Judge  Schoen  urged  that  the  juvenile  court  should 
have  “  full  control  over  all  these  contributing  factors.”  But 
this  might  include,  if  interpreted  literally,  regulation  of 
picture  shows,  newspapers,  places  of  work  and  of  recreation; 
it  might  include,  also,  negative  as  well  as  positive  offenses, 
such  as  the  failure  of  the  school  board  to  do  the  things  that 

9  Breckinridge  and  Jeter,  op\.  cit.,  pp.  21-24,  84-85. 

10  42  Sup.  Ct.  Rep.,  368. 

11 J.  H.  Wigmore,  “Obstructing  the  Efficiency  of  the  Juvenile 
Court/’  Jour.  Crim.  Law,  13:  165-167,  August,  1922;  R.  Oppenheimer, 
“  Infamous  Crimes  and  the  Moreland  Case/’  Harvard  Law  Rev.,  36 : 
299-320,  January,  1923. 
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would  keep  the  child  from  delinquency  or  a  failure  of  the 
park  board. 

(f)  The  judge  of  the  juvenile  court  is  elected  in  certain 
cities  or  counties  in  six  states,  appointed  by  the  governor  in 
certain  cities  or  counties  in  five  states,  and  by  the  President 
of  the  United  States  in  the  District  of  Columbia.  In  most 
rural  counties  the  judge  of  the  county,  circuit,  or  district 
court,  of  which  the  juvenile  court  is  a  part,  acts  ex-officio  as 
judge  of  the  juvenile  court.  In  the  larger  cities  where  the 
juvenile  court  is  more  completely  separated  from  the  court 
of  which  it  is  a  branch,  and  one  judge  gives  full  time  to 
juvenile  court  work,  the  judge  of  the  juvenile  court  is 
appointed  by  his  associates  in  most  cases.  When  the  appoint¬ 
ment  is  not  made  in  this  way  the  judges  frequently  rotate, 
each  one  taking  one  month,  or  two  months,  or  perhaps  a  year 
in  the  juvenile  court.  This  method  of  rotation  is  very 
unsatisfactory,  especially  when  the  terms  are  short,  for  it 
makes  specialization  impossible.  The  average  length  of  time 
the  judges  have  served  in  the  juvenile  court  of  St.  Louis  since 
1903  has  been  10.9  months  each.  In  North  Carolina  the  clerk 
of  the  county  court  is  the  juvenile  court  judge  except  in  the 
larger  towns  and  cities;  he  is  a  permanent  member  of  the 
community,  while  the  judges  frequently  are  not. 

The  North  Carolina  system  raises  the  question,  Should 
the  judge  of  the  juvenile  court  have  a  legal  training?  The 
WTestchester  County  Children’s  Association  in  1922  recom¬ 
mended  that  the  candidates  for  judge  in  the  new  juvenile 
court  should  be  persons  with  knowledge  of  child  caring  and 
education  rather  than  persons  with  legal  training.  On  the 
other  hand  the  committee  appointed  to  formulate  juvenile 
court  standards  recommended  that  the  judge  should  have 
legal  training.  Evidently  it  is  desirable  for  the  judge  to  have 
both  legal  training  and  knowledge  of  child  care;  many  parts 
of  the  procedure  of  the  juvenile  court  require  a  knowledge 
of  the  law,  and  it  does  not  seem  possible  to  dispense  with 
this  requirement. 

It  is  possible,  however,  for  very  much  of  the  work  to  be 
done  under  the  supervision  of  the  judge  by  persons  who  have 
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not  had  legal  training.  Many  of  the  cases  are  now  settled  by 
probation  officers  who  have  had  no  legal  training.  The  legis¬ 
latures  of  Colorado,  Missouri,  New  Mexico,  North  Dakota, 
and  Alabama  have  given  the  juvenile  court  judges  authority 
to  appoint  referees  who  may  make  tentative  disposals  of 
cases;  and  in  other  states  in  which  the  juvenile  court  has 
equity  jurisdiction  the  judge  has  authority  without  specific 
legislative  enactment  to  appoint  masters  or  referees  for  the 
same  purpose.  This  power  to  appoint  referees  makes  it  pos¬ 
sible  for  the  judge  to  transfer  all  cases  of  girls  involved  in 
sex  delinquency  to  a  woman,  who,  as  referee,  will  make  the 
decisions  to  be  approved  by  the  judge,  if  it  seems  desirable. 
This  power  is  valuable,  also,  is  extending  the  court  to  rural 
districts  that  are  far  from  the  place  where  the  sessions  of 
the  court  are  held.  If  no  such  arrangement  is  made,  offenses 
are  passed  over,  if  the  injury  is  trivial,  until  it  may  become 
too  late  to  modify  the  behavior  of  the  offender;  or  the  justice 
of  the  peace  is  appealed  to  for  the  exercise  of  his  police  power, 
or  some  other  unsatisfactory  method  is  adopted  because  of  the 
inconvenience  of  attending  the  sessions  of  the  juvenile  court. 
This  can  be  avoided  by  the  appointment  of  several  referees 
to  act  under  the  supervision  of  the  judge.  The  same  ex¬ 
tension  of  the  juvenile  court  may  be  found  advantageous  in 
the  large  cities. 

(g)  Investigation  of  complaints  is  made  by  probation 
officers,  acting  as  agents  of  the  court.  This  investigation 
involves  not  merely  the  question  of  fact  regarding  a  specified 
offense,  but  the  whole  social  situation  of  the  child— especially 
his  home  and  neighborhood  conditions  and  school  and  work 
records.  In  many  places  physical,  mental,  and  psychiatric 
examinations  are  made,  also.  The  information  secured  in 
this  way  is  the  basis  of  decisions  and  of  policies.  The  juvenile 
court  law  generally  makes  an  absolute  requirement  that  these 
investigations  be  made  before  the  hearing  in  court. 

(h)  Procedure  in  the  juvenile  court  is  generally  required, 
by  law,  to  be  “  summary  ”  or  informal.  In  most  cases  the  pro¬ 
ceedings  begin  with  a  petition  for  a  hearing  in  regard  to  a 
certain  child.  The  child  is  generally  not  arrested,  but  is 
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summoned  to  appear  in  court,  or  his  parents  are  summoned 
to  bring  him  to  court.  The  general  practice  is  to  exercise 
great  care  in  weighing  evidence,  but  without  the  same  ob¬ 
servance  of  forms  as  in  the  criminal  courts.  It  is  necessary 
to  prove  a  specific  violation  of  the  law,  even  of  the  blanket 
provisions;  that  is,  it  must  be  proved  that  the  child  did 
violate  a  specific  municipal  ordinance  or*  is  in  a  specific  way 
growing  updn  a  career  of  idleness  and  crime.  This  specific 
proof  is  the  basis  of  the  whole  treatment.  Attorneys  some¬ 
times  appear  for  the  child,  but  not  often.  Many  states  permit 
a  jury  trial,  if  demanded  by  the  child  or  parents;  but  few  of 
them  make  such  demands,  and,  as  the  committee  on  juvenile 
court  standards  stated,  jury  trials  “  are  inconsistent  with 
both  the  law  and  the  theory  upon  which  children’s  codes  are 
founded.”  In  thirty-two  states  and  the  District  of  Columbia 
special  provisions  are  made  in  the  law  for  appeals  from  the 
decisions  of  the  juvenile  court.  In  Massachusetts  such  ap¬ 
peals  are  made  generally  only  in  cases  in  which  the  child 
has  been  ordered  to  an  institution,  and  the  Superior  Court 
generally  changes  the  commitment  to  probation;  the  reason 
for  this  change  is  not  that  the  higher  court  has  any  better 
basis  for  a  decision  than  the  juvenile  court,  but  the  district 
attorney,  struggling  with  an  over-load  of  work,  generally 
agrees  to  such  a  reduction  because  the  amount  of  damages 
in  the  Juvenile  cases  is  trivial,  in  comparison  with  the 
amounts  in  other  cases  that  appear  in  the  Superior  Court, 
and  also  because  a  jury  shrinks  from  punishing  a  child,  and 
commitment  to  an  institution  is  regarded  as  a  punishment.12 

The  judge  may  hear  the  case  either  in  his  chambers  or 
in  the  court  room,  but  the  court  room  is  generally  arranged 
so  that  spectators,  if  permitted  to  be  present,  are  so  far  re¬ 
moved  from  the  bench  or  table  at  which  the  judge  is  sitting 
that  they  can  not  hear  the  conversation.  The  records  are 
customarily  regarded  as  confidential,  and  some  states  prohibit 
the  publication  of  information  on  juvenile  court  cases  or 
printing  a  photograph  of  a  child  in  the  juvenile  court. 

12  Judge  Baker  Foundation,  Pub.  1,  Harvey  Humphrey  Baker, 
pp.  59-62. 
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A  great  many  judges  feel  that  they  fail  if  they  do  not 
secure  the  confidence  of  the  child  to  such  an  extent  as  to  get  a 
complete  confession  and  the  explanation  of  the  delinquency  by 
the  child.  The  following,  though  referring  to  a  judge  of  the 
juvenile  court  in  Frankfort-on-the-Main,  applies  in  general 
to  American  methods.  The  judge  is  speaking  to  a  boy 
as  follows : 

“  This  document  which  I  have  in  my  hands,  as  you  have  heard, 
charges  you  with  theft.  Quite  a  heap  of  papers  are  attached  to 
it  which  try  to  prove  your  guilt.  Among  them  are  also  a  few  which 
speak  in  your  favor,  which  say,  for  example,  that  you  are  a  clever 
boy,  and  on  the  whole  of  good  behavior.  But  I  can  see  for  myself 
that  you  are  an  intelligent  fellow  and  therefore  I  will  talk  with 
you  quite  openly.  I  do  not  know  for  certain  whether  you  have  done 
what  you  are  accused  of  doing.  No  one  can  prove  it,  and  everything 
that  has  been  brought  up  against  you  does  not  suffice  for  me  to 
convict  you.  Therefore,  if  you  continue  before  this  court  to  affirm 
that  you  have  not  stolen,  you  will  go  home  unpunished  and  no  one 
will  be  able  to  say  anything  against  you.  If,  however,  you  do  admit 
the  act,  I  shall  be  obliged  to  punish  you  and  you  will  have  a  police 
record.  That  is  as  the  matter  stands  looked  at  from  the  outside. 
But  regarded  in  another  way  it  looks  quite  different.  If  you  really 
have  committed  the  theft,  I  should  feel  certain  that  you  are  already 
quite  determined  never  again  to  do  anything  like  it.  Otherwise  you 
could  not  come  before  me  so  self-possessed  and  look  me  so  freely 
in  the  eye.  As  I  know  you,  you  have  already  realized  that  you 
have  done  wrong  and  are  determined  to  get  back  on  the  right  path. 
But  have  you  given  thought  to  the  fact  that  it  is  impossible  to 
start  an  upright  life  with  a  lie?  That  only  an  open  confession  of 
the  truth  can  lead  to  real  liberty?  That  no  one  has  the  super¬ 
human  power  of  climbing  the  steep  path  of  goodness  laden  with 
a  lie  ?  And  do  you  not  know  that  when  one  has  done  something  wrong 
one  must  bear  the  consequences?  That  to>  make  inward  progress 
one  must  have  the  courage  to  admit  one’s  failings?  You  stand  today 
at  the  crossing  where  the  paths  of  good  and  evil  separate.  If  you 
really  have  stolen,  that  may  not  be  so  bad,  for  perhaps  you  did 
not  at  that  moment  fully  realize  the  consequences  of  your  action. 
The  matter  becomes  serious  for  you  if  today,  fully  conscious  of 
what  you  are  doing,  you  violate  your  soul  that  wants  to  be  pure — 
if  while  you  look  at  me  with  your  bright,  intelligent  eyes,  your 
mouth  utters  a  lie  and  you  misuse  my  confidence.”  13 


13 H.  Weiss,  “A  Great  Judge,”  Survey,  48:  117,  April  22,  1922. 
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As  a  result  of  this  statement  the  boy  confessed  that  he  had 
stolen  as  charged.  Probably  much  more  than  the  words  as 
given  above,  however,  are  necessary;  the  expression,  glance 
of  the  eye,  general  appearance,  and  similar  things  are  quite 
as  important  as  the  words. 

(i)  The  treatment  of  the  child  is  determined  by  the  whole 
investigation,  of  which  the  court  procedure  is  a  part.  In  a 
very  large  proportion  of  the  cases  advice  is  given  to  the  parents 
or  to  others  and  the  case  is  dismissed;  in  some  places  such 
cases  do  not  get  to  the  judge  at  all,  but  are  settled  by  the 
probation  officers.  Three  methods  of  treatment  for  the  others 
are  approved  in  an  unqualified  manner :  continuance,  pro¬ 
bation,  and  commitment.  The  continuance  is  designed  as  a 
trial  or  test  of  the  offender  and  his  parents  without  special 
assistance  of  the  court.  Probation  is  used  in  a  large  pro¬ 
portion  of  the  cases  in  the  places  where  juvenile  court  methods 
have  been  well  developed.  But  in  places  where  the  judge 
has  given  no  special  thought  to  the  problems  of  juvenile 
delinquency,  where  there  are  no  trained  social  workers  or 
psychiatrists,  the  child  is  either  dismissed  or  else  sent  to  an 
institution.  Even  when  a  child  is  placed  on  probation  in  such 
places  it  generally  means  almost  nothing.  The  difference 
between  such  places  and  those  in  which  trained  probation 
officers  are  employed  may  be  illustrated  by  a  comparison  of  the 
methods  of  disposing  of  cases  in  the  Chicago  Juvenile  Court 
and  in  62  juvenile  courts  in  the  rest  of  the  state,  which  is 
largely  rural  and  in  which  the  methods  are  not  as  well  under¬ 
stood  or  developed.14  This  is  shown  in  Table  XXVII. 

Fines  are  sometimes  used  as  a  method  of  dealing  with 
juvenile  delinquency,  but  the  general  weight  of  opinion  is 
opposed  to  this.  Some  judges  have  maintained  that  when  the 
delinquent  child  makes  a  financial  gain  without  injuring 
others,  as  by  violating  a  peddling  ordinance,  he  should  suffer  a 
financial  loss  in  the  form  of  a  fine.  During  the  period  1906- 
11,  Judge  Baker  of  the  Boston  Juvenile  Court  imposed  715 
fines  amounting  to  $2581;  during  1911-16,  he  imposed  376 


14  Belden,  op.  cit.,  p.  41. 
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Table  XXVII 

Comparison  of  the  Dispositions  of  Juvenile  Delinquency  Cases 
in  the  Chicago  Juvenile  Court  and  62  Rural  Juvenile  Courts 

in  Illinois 


Chicago 

Rural  Courts 
in  Illinois 

Number  of  cases . 

3,007 

6.4 

974 

Dismissed,  per  cent . * . 

19.0 

Probation,  per  cent  . 

45.6 

28.0 

Commitment  to  institution,  per 
cent . 

25.5 

46.9 

Other  treatment,  per  cent . 

22.5 

6.0 

fines  amounting  to  $1244.15  In  New  York  City  the  delinquent 
child  who  cannot  pay  a  fine  imposed  on  him  is  committed, 
generally  for  a  few  days  only,  to  the  home  of  a  society  for  the 
prevention  of  cruelty.  This  is  quite  clearly  a  survival  of  the 
punishment  attitude.  The  committee  on  juvenile  court  stand¬ 
ards  recommended  that  “  fines  should  never  be  imposed  in 
children’s  cases.”  Somewhat  related  to  the  method  of  fining  is 
the  method  of  requiring  reparation,  as  in  cases  of  larceny.  Miss 
Belden  found  that  a  few  courts  in  32  states  used  this  method. 
The  committee  on  juvenile  court  standards  recommended  that 

“  Restitution  or  reparation  should  be  required  only  in  cases 
where  they  seem  to  have  disciplinary  value  or  "to  instill  respect  for 
property  rights.”  16 

Some  judges  use  the  method  of  commitment  to  a  detention 
home  for  a  few  days.  This  is  much  like  the  commitment  of 
adults  to  jails  for  a  few  days,  and  is  generally  injurious.  The 
committee  on  juvenile  court  standards  recommended  that 
“the  detention  home  should  not  be  used  as  a  disciplinary 
institution.”  17  Some  of  the  courts,  generally  in  the  rural 
sections,  go  much  farther  than  this  in  the  application  of 
penal  methods. 

15  Judge  Baker  Foundation,  Pub.  1,  Harvey  Humphrey  Baker,  pp. 
25,  102-103.  ' 

16  Juvenile  Court  Standards,  Report  of  Committee,  1923,  “  United 
State  Children’s  Bureau,”  Pub.  121,  p.  7. 

17  Juvenile  Court  Standards,  op.  cit.,  p.  4. 
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“  In  three  states  the  judges  referred  to  whipping  as  one  method 
of  disposition  of  the  cases.  One  judge  said  his  method  of  dealing 
with  truants  was :  ‘  First,  lectured ;  second,  ordered  whipped  by 

parents;  third,  turned  over  to  the  state  board  of  charities  and  cor¬ 
rection.’  Among  the  dispositions  listed  in  the  published  statement 
in  a  report  of  a  state  board  of  charities,  whipping  was  reported  for 
four  courts  for  121  children,  both  white  and  colored.  In  another 
state  a  judge  said  that  in  a  great  many  cases  where  nothing  serious 
has  been  done  the  parents  of  the  child  or  children  are  required  to 
give  them  a  whipping.  ...  Of  the  children  brought  before 
(another)  court  in  the  year  for  which  the  report  was  made,  65 
were  sent  to  jail;  40  were  placed  in  a  chain  gang;  12  were  sent  to 
a  reformatory  and  1  to  an  orphanage;  156  were  fined;  156  were  dis¬ 
missed;  judgment  was  suspended  for  25  and  only  51  were  placed 
on  probation.”  18 

Such  methods  as  these  would  meet  with  the  unqualified 
disapproval  of  all  intelligent  advocates  of  the  juvenile  court 
and  are  used  only  in  the  isolated  districts  where  the  movement 
has  not  really  been  understood. 

5.  Extension  of  the  Juvenile  Court. — The  statements 
made  above  regarding  the  juvenile  court,  as  most  other  de¬ 
scriptions  of  juvenile  courts,  give  an  incorrect  impression  of 
the  present  methods  of  dealing  with  juvenile  delinquents  for 
the  reason  that  the  attention  is  fixed  on  the  well-organized 
courts  in  a  few  large  cities.  But  90  per  cent,  of  the  courts  that 
hear  children’s  cases  are  in  counties  that  have  no  city  of  more 
than  25,000  population.  Miss  Belden  found  in  1918  that 
only  50,000  children’s  cases  out  of  a  total  of  175,000  in  the 
United  States  came  before  courts  adapted  to  hearing  child¬ 
ren’s  cases;  only  16  per  cent,  of  the  courts  that  hear  children’s 
cases  had  the  three  absolutely  essential  characteristics :  sep¬ 
arate  hearings  for  children,  probation  service,  and  records 
of  social  information.19  In  the  counties  containing  no  city  of 
more  than  5000  population  only  1  per  cent,  of  the  courts  had 
facilities  for  mental  examinations,  in  those  with  cities  of  from 
5000  to  25,000  only  7  per  cent.,  in  those  with  cities  of  from 
25,000  to  100,000  only  28  per  cent.;  77  per  cent,  of  the  coun¬ 
ties  with  cities  over  100,000  had  such  facilities.  But  the  per¬ 
centage  of  all  courts  hearing  children’s  cases  in  the  United 

18  Belden,  op.  cit.,  p.  42. 

19  Belden,  op.  cit.,  pp.  12-15. 
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States  that  had  such  facilities  was  only  7.  Only  13  courts  in 
the  United  States  had  clinics  working  with  the  court  as  a  part 
of  the  court  machinery.20 

This  indicates  that  the  great  need  of  the  juvenile 
court  is  the  extension  of  its  machinery  and  point  of  view 
to  the  rural  sections.  Thousands  of  children  are  deprived 
every  year  of  rights  which  are  guaranteed  to  them  by  law, 
the  right  not  to  be  detained  in  jails  with  adult  offenders,  the 
right  to  a  separate  hearing,  the  right  to  be  regarded  as  the 
ward  of  the  court  in  need  of  protection  and  help  rather  than 
of  punishment.  The  loss  of  these  rights  causes  little  protest 
because  few  people  speak  for  such  children;  if  the  rights 
of  a  professional  or  other  influential  class  were  so  denied  or 
abridged,  a  howl  of  protest  would  compel  the  authorities  to 
obey  the  law.  But  the  rights  of  the  children  must  be  secured 
by  a  more  gradual  and  indirect  method.  This  situation  im¬ 
pelled  Judge  Schoen  to  urge  that  all  children’s  cases  should 
be  tried  by  federal  courts.21 

6.  The  Success  of  the  Juvenile  Court.— Some  one  has 
said  that  the  juvenile  court  does  more  to  prevent  crime  in  one 
year  than  the  criminal  court  does  in  ten  years.  Judge  Lind¬ 
sey  said 

“  One  probation  officer,  earnestly  and  enthusiastically  engaged 
in  his  work,  will  do  more  in  the  course  of  a  year  to  prevent  crime 
than  the  best  District  Attorney  can  do  in  five  years  in  prosecut¬ 
ing  crimes.”  22 

On  the  other  hand  Judge  Baker,  for  some  time  judge  of 
the  juvenile  court  of  Weld  County,  Colorado',  said 

“Juvenile  courts  are  held  in  suspicion  by  the  layman,  in  con¬ 
tempt  by  the  lawyer,  and  regarded  with  a  sense  of  weakness  by 
the  judge.  The  only  conclusion  anyone  familiar  with  even  the  best 
of  them  can  reach  is  that  in  providing  machinery  for  the  reforma¬ 
tion  of  incorrigible  children,  they  have  failed.”  23 
_ _ _ _ _ ' - - - - 

20  Ibid.,  pp.  63-65. 

21  Edward  Schoen,  “The  Field  of  the  Juvenile  Court,”  Proc.  Conf. 
on  Juv.  Court  Standards,  1921,  “  United  States  Children’s  Bureau,” 
Pub.  97,  pp.  37,  40-42. 

22  Denver  Juvenile  Court,  The  Problem  of  the  Children,  1904, 
p.  42. 

23  H.  M.  Baker,  “  The  Court  and  the  Delinquent  Child,”  Amer. 
Jour.  Sociol.,  26:  177,  September,  1920. 
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Distinct  antagonism  toward  the  juvenile  court  may  be 
found  in  many  places.24 

In  the  face  of  this  disagreement  adequate  proof  by  sta¬ 
tistical  methods  is  not  available.  The  assertion  is  frequently 
made  that  75  per  cent.,  or  thereabout,  of  the  children  who 
are  taken  into  the  juvenile  court  as  delinquents  do  not  re¬ 
turn.  Of  the  delinquent  children  in  the  Boston  Juvenile 
Court  in  the  first  year  of  each  of  the  periods  1906-11  and 
1911-16,  34  per  cent,  and  29  per  cent,  respectively  were 
returned  to  the  court  during  the  course  of  the  five  year  period ; 
and  2.8  per  cent,  and  1.2  per  cent,  respectively  returned  to 
the  court  five  times  or  more  during  the  five  year  period.25 

The  Chicago  City  Council  Committee  on  Crime  made  a 
study  of  the  results  of  juvenile  court  care  on  55  normal  and 
61  subnormal  children,  taken  from  the  records  of  the  Psy¬ 
chopathic  Institute  in  order,  beginning  January  1,  1910. 
It  was  decided  that  47  per  cent,  of  the  normal  children  and 
11  per  cent,  of  the  subnormal  children  made  good  after  their 
juvenile  court  experience.26  Only  the  recidivists  who  were 
extraordinarily  difficult  were  sent  to  this  Psychopathic  Insti¬ 
tute,  and  these  figures,  therefore,  refer  to  the  juvenile  delin¬ 
quents  whose  reformation  was  almost  hopeless. 

But,  after  all,  the  question  is  largely  a  question  of  com¬ 
parison.  When  considered  as  a  substitute  for  the  criminal 
court,  it  is  a  decided  success;  when  considered  in  relation 
to  what,  might  conceivably  be  done  for  the  reformation  of 
delinquent  children,  it  appears  to  be  a  failure.  Those  who 
speak  most  frequently  of  the  failure  of  the  juvenile  court 
would,  probably,  in  no  case  prefer  the  old  criminal  court 
procedure.  They  are  insisting  on  the  failure  of  the  juvenile 
court  in  order  to  secure  a  still  better  substitute  for  the 
criminal  court. 

24  T.  D.  Eliot,  The  Juvenile  Court  and  the  Community,  pp.  ix-x. 

25  Judge  Baker  Foundation,  Pub.  1,  Harvey  Humphrey  Baker,  pp. 
33-34,  105. 

26  “  Chicago  City  Council  Committee  on  Crime,”  Report ,  1915,  pp. 
113-128. 
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7.  Proposals  for  the  Future. — Among  the  plans  sug¬ 
gested  for  the  improvement  of  the  juvenile  court,  the  two 
most  important  are :  merge  the  juvenile  court  with  a  general 
family  court,  and  transfer  most  or  all  of  the  work  of  the 
juvenile  court  to  the  schools. 

The  suggestion  that  the  juvenile  court  be  merged  with 
the  general  family  court  is  made  because  of  the  conviction 
that  the  various  problems  of  the  family  are  related  and 
should  all  be  handled  by  one  agency.  The  result  when  the 
courts  having  jurisdiction  over  family  or  domestic  relations 
are  not  unified  may  be  seen  in  the  following  description  of 
the  procedure  in  New  York. 

“  Complaint  is  made  to  the  Charity  Commissioner  against  the 
negligent  husband  and  father,  by  the  complaining  wife.  Investiga¬ 
tion  by  the  Charity  Department  follows.  If  no  agreement  results 
there  follows  requisition  to  the  Domestic  Relations  Court.  There 
a  complaint  is  again  hied,  then  comes  trial  in  the  court,  and  if  the 
defendant  is  found  guilty  another  investigation  is  made  by  the  pro¬ 
bation  officer  for  purposes  of  judgment,  probation,  bond,  or  imprison¬ 
ment.  In  these  disrupted  homes  the  children  are  usually  found 
wandering  abroad  and  brought  to  the  Children’s  Court,  charged 
with  juvenile  delinquency.  Arraignment  of  the  children  follows. 
Again  an  investigation  by  the  probation  officer  of  the  Children’s 
Court  is  made.  If  the  children  are  committed  to  an  institution  the 
parent  is  summoned  to  the  Children’s  Court  to  pay  institution 
charges  for  support  of  the  children.  If  not  paid  as  ordered,  then 
they  are  proceeded  against  in  some  instances  in  the  Magistrates 
Court.  If  found  guilty  of  non-payment,  they  are  held  for  trial  in 
our  Special  Sessions  Court.  All  these  steps  involve  separate  examina¬ 
tions  and  investigations.”  27 

It  is  evident  that  the  procedure  would  be  immensely 
simplified  if  these  cases  were  all  dealt  with  at  one  time  in 
one  court  by  one  set  of  witnesses  and  investigations.  A  very 
successful  court  of  this  kind,  dealing  with  all  cases  of  domes¬ 
tic  difficulty — non-support,  desertion,  paternity,  divorce, 
alimony,  custody  of  children,  guardianship  of  children,  adop¬ 
tion  of  children,  juvenile  delinquency  and  dependency,  con¬ 
tributing  to  the  delinquency  or  dependency  of  children — 

27  E.  J.  Dooley,  “  Report  of  the  Committee  on  Courts  of  Domestic 
Relations,”  Natl.  Probation  Assoc.,  1919,  p.  114. 
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has  been  established  in  Cincinnati.  The  National  Probation 
Association  and  the  American  Institute  of  Criminal  Law 
and  Criminology  have  both  recommended  the  amalgamation 
of  juvenile  courts  with  such  courts. 

It  is  evident  that  this  procedure,  to  some  extent,  is  in 
opposition  to  the  earlier  demand  for  separate  hearings  for 
children.  The  purpose  of  the  separate  hearings  was  not 
merely  to  keep  the  adult  audience  from  the  court  room  during 
the  hearing  of  children’s  cases.  It  was  rather  to  pro¬ 
duce  a  complete  separation  in  the  mind  of  the  child  and 
the  public  between  juvenile  delinquency  cases  and  crimes. 
When  the  child  is  taken  into  such  a  unified  family  court, 
dealing  with  many  crimes  of  adults  that  affect  family  re¬ 
lations,  this  separation  of  juvenile  delinquency  from  crime 
is  not  so  complete.  But,  as  indicated  above,  the  separation 
in  the  juvenile  court  has  been  an  aspiration  rather  than 
an  actuality. 

The  second  suggestion  for  the  future  is  that  the  work  of 
the  juvenile  court  be  transferred  to  the  school.  As  early  as 
1903,  Aschaffenburg  urged  that  the  discipline  of  children  of 
school  age  should  be  transferred  to  the  schools  and  that  they 
should  not  be  tried  in  courts.  In  1912,  Professor  Hotchkiss 
in  the  report  on  the  Chicago  Juvenile  Court  and  in  the 
National  Conference  of  Social  Work  urged  that  the  schools 
should  do  much  of  the  work  that  is  now  being  done  by  the 
juvenile  courts.  In  1914  Eliot  gave  a  more  detailed  ar¬ 
gument  in  favor  of  this.  Many  magazine  articles  and  con¬ 
ference  papers  have  supplemented  these  earlier  discussions. 

The  argument  for  this  plan  is,  in  brief,  as  follows :  The 
juvenile  court  is  doing  an  immense  amount  of  administra¬ 
tive  work  at  present  that  is  extra-judicial  and  not  properly 
the  work  of  a  court.  This  work  Includes  such  things  as 
administration  of  mothers’  pension  laws,  development  of 
recreation  work,  and  the  education  and  training  of  children 
by  probation  officers.  The  probation  officers,  especially,  are 
essentially  case  workers,  who  use  education  as  their  principal 
method.  Even  the  institutions  to  which  juvenile  delin¬ 
quents  are  committed  are  essentially  educational  institu- 
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tions.  Moreover,  a  large  proportion  of  the  cases  of  juvenile 
delinquency  are  settled  or  handled  by  probation  officers  with¬ 
out  official  court  action.  Unofficial  cases  constitute  more 
than  half  of  the  cases  in  about  two-thirds  of  nineteen  cities 
investigated  by  a  committee  of  the  National  Probation  Asso¬ 
ciation  in  1922,  and  more  than  two-thirds  of  all  cases  in 
more  than  a  third  of  the  cities.28  That  is,  the  juvenile  court, 
including  the  probation  officers,  generally  deals  with  more 
delinquent  children  without  action  by  a  judge  with  his 
powers  of  compulsion  than  are  dealt  with  officially.  For 
instance,  in  Minneapolis  children  accused  of  truancy,  incor¬ 
rigibility,  and  some  other  delinquencies  are  taken  first  to 
the  chief  probation  officer  who  attempts,  with  the  assistance 
of  the  parents  and  attendance  officers,  to  reach  some  policy 
without  official  court  action;  more  than  three-fourths  of 
these  cases  have  not  been  returned  to  court  later  for  official 
action.29  The  question  is  therefore  raised,  Why  could  not  this 
work  be  done  by  the  school  as  well  as  by  the  probation  officers 
in  an  unofficial  capacity  ? 

As  a  matter  of  fact  the  schools  are  developing  along  just 
this  line.  They  are  attempting  by  many  methods  to  correct 
the  conduct  difficulties  of  the  school  children  rather  than 
to  transfer  them,  as  soon  as  the  difficulty  appears,  to  the 
juvenile  court.  Vocational  work  is  now  carried  on  by  1741 
schools  in  the  United  States.  The  schools  in  many  cities 
have  special  ungraded  classes  and  special  schools.  Truant 
officers  in  many  places  are  no  longer  of  the  detective  type, 
but  are  case  workers  whose  duty  is  to  solve  the  problems 
which  result  in  truancy.  As  the  result  of  this  development 
the  proportion  of  new  delinquency  cases  brought  by  school 
attendance  officers  in  the  Juvenile  Court  of  St.  Louis  decreased 
from  3.8  per  cent,  in  the  period  1909-13  to  1.0  per  cent, 
in  1916-20.  In  1923  fifteen  states  had  a  total  of  140 

28  T.  D.  Eliot  ( Chairman ) ,  “  The  Unofficial  Treatment  of  Children 
Quasi -delinquent,”  Natl.  Probation  Assoc.,  1922,  pp.  68-103. 

29  N.  H.  Hegel,  “  The  Public  School  as  a  Little  Used  Agency  for 
the  Prevention  of  Juvenile  Delinquency, ’’Natl.  Conf.  Social  Work, 
1921,  p.  101. 
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visiting  teachers  with  duties  much  more  general  than  those 
of  the  attendance  officers.  They  are  attempting  to  deal  with 
all  problems  of  maladjustment  of  school  children,  whether 
in  scholarship,  attendance,  or  misconduct.30  Thus,  as  a 
matter  of  fact,  the  schools  are  assuming  much  of  the  work 
that  was  previously  transferred  to  the  juvenile  court. 

Furthermore,  it  is  urged  that  the  schools  can  do  this  work 
more  efficiently  than  the  courts  or  the  court  officials.  The 
stigma  attached  to  action  by  the  juvenile  court  would  be 
lacking.  Consequently  parents  and  relatives  would  welcome 
assistance  in  dealing  with  children  who  become  problems, 
while  at  present  they  keep  their  children  out  of  the  juvenile 
court  as  long  as  possible.  The  school  is  in  a  better  position 
to  secure  information  and  make  investigations  than  any 
other  agency.  The  teacher  has  a  natural  approach  to  the 
family  that  no  other  agent  has,  and  in  many  cities  informa¬ 
tion  regarding  all  school  children  is  secured  and  filed. 
Cleveland  has  started  cumulative  records  of  children,  which 
contain  information  regarding  their  academic  standing,  school 
attendance,  medical  record,  the  educational  and  occupational 
status  of  the  family,  the  known  delinquencies  of  any  member 
of  the  family,  charitable  aid  received  by  the  family,  and  the 
teachers’  estimates  of  the  ability  and  personality  of  the 
children.31  Delinquencies  can  be  treated  by  the  school 
more  satisfactorily  because  they  will  be  discovered  earlier 
and  because  the  school  will  have  a  natural  connection  with 
the  family. 

In  so  far  as  commitment  to  institutions  is  desirable  as  a 
policy  for  delinquent  children,  it  would  be  necessary  merely 
to  transfer  the  child  from  the  regular  public  school  to  a 
special  branch  of  the  school.  This  might  be  done  with  the 
consent  of  the  parents  in  most  cases.  If  the  parents  object, 
the  controversy  between  the  parents  and  the  school  author¬ 
ities  regarding  the  custody  of  the  child  would  be  adjudicated 
in  some  regular  court,  such  as  the  court  of  domestic  relations. 

30 W.  H.  Nudd,  “The  History  and  Present  Status  of  the  Visiting 
Teacher  Movement,”  Hospital  Soc.  Serv.,  8:  153-159,  September,  1923. 

31  Helen  T.  Woolley,  Natl.  Probation  Assoc.,  1913,  pp.  105-112. 
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If  the  child  appeared  at  all  in  the  case,  he  would  be  a  witness 
rather  than  a  principal,  though  the  conduct  and  character 
of  the  child  would  be  the  point  of  interest.  Some  persons 
who  have  advocated  this  change  in  juvenile  court  work  have 
suggested  that  judicial  authority  should  be  given  to  the 
school  board,  and  point  to  the  fact  that  quasi- judicial  powers 
are  now  exercised  by  the  schools  in  some  places,  especially 
in  connection  with  the  bestowal  and  deprival  of  licenses  to 
work  or  peddle.  Since  1910,  for  instance,  the  school  board 
of  Boston  has  had  a  board  to  hear  complaints  against  children 
for  violations  of  license  regulations  and  to  make  decisions  in 
the  matter.  They  are  given  authority  to  inflict  certain 
penalties,  such  as  depriving  a  child  of  a  license  for  a  specified 
time.  During  the  period  1911-16  this  board  heard  2112 
complaints.  In  general,  however,  it  is  not  the  purpose  of 
those  who  advocate  this  program  for  the  juvenile  court  to 
confer  judicial  authority  upon  the  school  boards,  but  to  use 
the  courts  of  domestic  relations  when  legal  or  judicial  author¬ 
ity  is  needed. 

It  is  maintained  that  such  a  policy  as  this,  in  addition 
to  its  value  in  dealing  with  the  problem  of  delinquency, 
would  react  favorably  on  the  school  system.  In  so  far  as  the 
school  is  failing  at  present,  its  failure  consists  in  not  adjust¬ 
ing  the  schools  to  meet  the  requirements  of  the  children.  If 
the  correction  of  initial  maladjustments  were  a  part  of  the 
work  of  the  school,  a  socialized  attitude  would  result,  which 
would  soon  produce  the  modifications  in  curricula,  organiza¬ 
tion,  and  methods  that  have  been  demanded  for  some  years.32 

The  opponents  of  this  program  admit  that  it  is  desirable 
for  the  school  to  do  as  much  as  possible  by  means  of  visiting 
teachers,  special  classes,  and  other  methods  to  prevent  mal¬ 
adjustments  and  delinquencies.  But  they  maintain  that 
there  is  no  reason,  from  the  theoretical  point  of  view,  for 

32  Nothing  has  been  said  in  regard  to  the  dependent  and  neglected 
children;  the  proposition  is  that  they  should  be  cared  for  by  chari¬ 
table  agencies,  with  adjudication,  when  necessary,  by  a  court  of 
domestic  relations.  It  is  not  the  purpose  to  transfer  such  work  to 
the  school,  therefore. 
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the  belief  that  the  court  should  have  no  administrative  tasks, 
and,  that  from  the  point  of  view  of  effects,  the  court  can 
perform  certain  functions  that  do  not  properly  belong  to  the 
school  and  can  perform  them  more  efficiently  than  the  school. 
To  some  extent  compulsory  power  is  necessary  in  dealing 
with  delinquent  children  and  their  parents.  This  power  can¬ 
not  be  exercised  wisely  by  school-men,  for  they  are  not 
acquainted  with  the  rules  of  evidence,  and  are  not  judicial 
by  temperament  or  training.  Without  power  of  compulsion 
the  school  would  be  hampered  in  some,  though  not  all,  of  its 
attempts  to  solve  the  problems  of  delinquency.  Probation 
officers  connected  with  the  court  and  therefore  with  com¬ 
pulsory  power  can  frequently  work  more  efficiently  than 
visiting  teachers  who  have  little  power.  In  so  far  as  proba¬ 
tion  officers,  with  compulsory  powers,  can  keep  children  out 
of  reformatory  institutions  they  are  a  valuable  agency  and 
should  not  be  dispensed  with.  In  this  suggested  plan,  if  a 
child  cannot  be  changed  by  the  case-work  method  he  must  be 
committed  to  an  institution.  The  present  plan  uses  probation 
officers  who  can  utilize  case-work  methods  but,  also,  when 
necessary,  the  compulsory  powers  of  the  court. 

The  opponents  urge,  also,  that  the  school  cannot  deal  satis¬ 
factorily  with  those  not  in  school.  The  juvenile  court  age 
extends  frequently  to  eighteen  years,  while  the  compulsory 
school  age  extends  only  to  fourteen  or  sixteen.  The  large 
group  of  children  who  are  not  in  school  but  are  still  within 
the  juvenile  court  age  cannot  be  handled  satisfactorily  by  the 
school  authorities.  Also,  many  children  attend  parochial  or 
other  private  schools  and  it  is  probable  that  they  will  not 
develop  the  social  case-work  methods  in  a  satisfactory  man¬ 
ner,  even  if  the  public  schools  do.  And  finally,  the  very  serious 
offenses,  such  as  murder,  are  not  properly  within  the  province 
of  the  school  at  all. 

It  is  urged,  also,  that  if  the  school  undertakes  to  do  such 
work  it  will  reduce  the  influence  of  the  school.  The  stigma  of 
delinquency  or  crime  attaches,  in  public  opinion,  to  any  insti¬ 
tution  that  deals  with  offenders.  The  visiting  teacher  will 
soon  be  looked  upon  by  children  and  parents  just  as  the  proba- 
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tion  officer  is,  and  perhaps  before  long  just  as  the  policeman 
is.  If  the  teacher  testifies  in  court  against  a  child  or  insists 
on  the  removal  of  a  child  from  its  home  to  an  institution,  the 
parents  and  the  other  children  will  look  upon  the  teacher 
with  suspicion.  Consequently  the  influence  of  the  teacher  in 
the  strictly  educational  work  will  be  reduced. 

Many  of  these  arguments  pro  and  con,  as  given  above,  are 
not  convincing.  It  appears  that  there  is  an  underlying  dif¬ 
ference  in  attitudes  that  has  not  been  expressed  clearly  in 
the  arguments  on  the  question.  But  on  the  main  point  the 
agreement  is  rather  general — namely,  that  the  school  should 
extend  its  efforts  and  agencies  in  the  field  of  case-work  for 
maladjusted  children,  including  those  with  conduct  diffi¬ 
culties,  and  attempt  to  develop  special  classes,  special'methods 
or  curricula  that  will  remove  the  difficulty.  This  is,  in  fact,  a 
large  part  of  the  work  that  has  been  performed  by  the  juvenile 
court  in  the  past,  and  it  is  possible  for  much  of  it  to  be  trans¬ 
ferred  to  the  school  without  dispensing  with  the  court  or 
injuring  the  school.  If  this  is  done  the  number  of  cases  in 
the  juvenile  court  will  be  greatly  decreased. 

8.  Extension  of  Juvenile  Court  Methods  to  Adults. — 
The  problem  of  the  juvenile  court  may  be  approached  from 
another  standpoint.  Why  should  not  the  methods  now  used 
in  juvenile  courts  be  extended  to  adults  ?  If  we  do  this  does 
the  separate  existence  of  the  juvenile  court  have  an  ade¬ 
quate  justification?  • 

Two  principles  have  been  used  to  justify  the  trial  and 
treatment  of  juvenile  offenders  separately  from  adults : 
(a)  the  lack  of  responsibility  or  discernment  in  juveniles. 
Since  an  essential  element  in  crime,  as  defined  in  conventional 
law,  is  intent,  the  child  has  been  regarded  as  not  capable  of 
committing  crime  because  he  does  not  have  sufficient  intelli¬ 
gence  and  experience  to  understand  the  situation  adequately. 
But  the  juvenile  court  has  retained  the  element  of  intent, 
to  some  extent,  in  the  distinction  between  delinquency  and 
dependency;  both  terms  are  defined  very  broadly,  and 
whether  a  particular  juvenile  is  treated  as  one  or  the  other  is 
determined  largely  by  his  intent.  Moreover,  if  the  child 
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under  sixteen  or  even  under  eighteen  or  twenty-one  is  by  law 
incapable  of  having  criminal  intent,  it  would  appear  that 
many  persons  over  the  juvenile  court  age  would  be  similarly 
incapable.  The  law  admits  that  those  who  are  insane  cannot 
have  criminal  intent.  But  it  is  just  as  certain  that  some  per¬ 
sons  with  subnormal  mentality,  or  with  borderline  mentality 
cannot  understand  the  situation.  It  might  be  suggested  that 
mental  age,  rather  than  physiological  age,  should  determine 
the  jurisdiction  of  the  juvenile  court.  But  this  is  inadequate, 
for  many  immigrants  and  negroes  and,  also,  many  normal- 
minded  native-born  whites  are  no  more  capable  of  dealing 
with  the  complex  problems  of  modern  civilization  on  the  basis 
of  their  training  and  experiences  than  are  many  of  the  chil¬ 
dren  within  the  juvenile  court  age.  Other  persons  have  strong 
passions  or  strong  emotions,  perhaps  because  of  maladjust¬ 
ments  in  their  glands,  perhaps  because  of  maladjustments  in 
their  training,  which  make  them  quite  as  incapable  of  respon¬ 
sibility  as  are  the  majority  of  the  children  under  eighteen 
years  of  age.  No  logical  method  exists  of  drawing  a  line 
between  those  who  have  responsibility  and  those  who  have 
not.  A  juvenile  court  based  on  the  principle  of  lack  of 
responsibility  is,  therefore,  either  not  justified  or  else  it 
indicates  the  necessity  of  similar  methods  for  adults.  And 
if  the  same  methods  are  used  for  adults,  is  a  separate  juvenile 
court  necessary  ? 

•  (b)  Juvenile  courts  developed  because  it  was  felt  that 

criminal  courts  were  based  on  the  assumption  of  vicious 
depravity  of  criminals  and  on  a  belief  in  the  efficacy  of  severe 
penalties  in  deterring  others  from  crime.  It  was  insisted  that 
the  best  policy  in  dealing  with  children  would  be  to  guard 
and  protect  them  rather  than  punish  them.  But,  in  theory  at 
least,  the  criminal  law  and  criminal  courts  are  making  efforts 
to  reform,  protect,  and  assist  adult  criminals.  The  develop¬ 
ment  of  the  modern  prison  system  is  based  on  the  idea  of 
reformation;  they  were  called  penitentiaries  because  they 
were  designed  to  produce  penitence;  the  reformatories  for 
adults  and  the  systems  of  probation  and  parole  show  the  pur¬ 
pose  more  clearly.  These  changes  have  indicated  that  the 


THE  JUVENILE  COURT 


309 


function  of  the  criminal  court  cannot  be  stated  in  terms  of 
punishment;  it  is  attempting  to  assist  criminals  secure  a 
better  adjustment.  If  it  be  objected  that  this  is  only  in  theory 
and  that  in  actual  practice  the  object  of  the  law  is  punish¬ 
ment,  it  may  he  replied  that  in  actual  practice,  also,  the  object 
of  most  institutions  for  juvenile  delinquents  is  punishment, 
regardless  of  what  the  laws  and  the  supreme  courts  say 
about  them.  Certainly  the  differences  between  the  criminal 
courts  and  the  juvenile  courts  are  not  as  great  as  they  were 
twenty  years  ago,  and  there  is  no  logical  justification  for  the 
motive  that  has  characterized  the  criminal  court  of  the  past. 
If  it  is  desirable  to  adopt  a  new  procedure  for  children,  it  is 
also  desirable  to  adopt  the  procedure  for  adults,  and  the 
separate  existence  of  the  juvenile  court  will  not  then  be  justi¬ 
fied  when  such  a  modification  in  the  criminal  court  has 
developed  farther. 

Evidences  of  the  change  in  attitudes  and  of  the  extension 
of  the  juvenile  court  methods  and  procedure  to  the  courts  for 
adults  are  numerous.  The  following  statements  show  this : 

“  The  chief  significance  of  the  juvenile  court  movement  is  that 
in  breaking  away  from  the  old  procedure  it  is  preparing  the  way 
for  a  new  procedure  for  adults  as  well  as  for  children.  The  juvenile 
court  movement  should  lead  the  way  to  a  procedure  based  upon  a 
scientific  knowledge  of  the  criminal  and  of  the  causes  of  crime,  such 
as  can  be  gained  only  through  the  science  of  criminology.  When 
that  time  comes  it  may  bfe  discovered  that  the  procedure  for  children 
and  for  adults  need  not  differ  greatly.”  33 

“  The  criminal  law  is  founded  on  vengeance.  It  treats  all  crimi¬ 
nals  as  born  criminals,  incorrigible  and  unforgivable.  It  is  designed 
to  save  property,  not  to  save  men;  and  it  does  neither;  it  makes 
more  criminals  than  it  crushes.  I  believe  that  the  methods  of  our 
juvenile  court  should  be  applied  to  half  the  criminal  cases  on 
our  calendars.”  84 

“  We  have  long  believed  that  the  juvenile  court  methods  are 
destined  to  become,  by  expansion,  the  methods  of  the  future  in  deal¬ 
ing  with  certain  classes  of  adult  delinquencies.”  36 

33  M.  Parmelee,  Criminology,  p.  407. 

34  B.  B.  Lindsey  and  H.  J.  O’Higgins,  The  Beast ,  p.  149. 

35  J.  H.  Wigmore,  “  Obstructing  the  Efficiency  of  the  Juvenile 
Court,”  Jour .  Crim.  Law,  13:  167,  August,  1922. 
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In  addition  to  such  statements  certain  laws  show  the  same 
tendency.  In  1909,  Colorado  passed  a  law  called  “  The  Act 
for  the  Redemption  of  Offenders,”  36  which  makes  it  possible  to 
place  within  the  equity  jurisdiction  of  the  court  all  those  who 
committed  what  were  previously  defined  as  misdemeanors ;  by 
vote  of  the  legislative  assembly  it  included  felonies,  also,  but 
this  portion  of  the  act  was  vetoed  by  the  governor.  The 
act  provides : 

“  This  act  shall  be  construed  to  be  an  effort  of  the  State  under 
its  police  power  and  in  its  character  of  parens  patriae  to  care  for 
and  provide  for  the  protection  of  the  morals  and  well-being  of  its 
citizens  and  when  practicable  to  avoid  proceedings  tending  to  degrade 
and,  under  the  provisions  of  this  act,  to  endeavor  to  redeem  to  good 
citizenship  persons  drifting  into  crime,  thereby  adding  to  the  wel¬ 
fare  'of  the  State.  .  .  .  All  proceedings  under  this  act  shall 
be  held  and  construed  to  be  within  the  chancery  jurisdiction  of 
the  court.” 

Kentucky,  also,  adopted  the  same  principle.  In  1908  a 
law  was  passed  which  put  contributory  delinquency  under 
equity  jurisdiction  and  removed  it  from  the  criminal  juris¬ 
diction.  The  case  was  initiated  by  a  petition,  and  if  a  decision 
was  reached  that  the  adult  was  contributing  to  the  delinquency 
of  a  child,  the  judge  ordered  the  adult  to  do  or  not  to  do  certain 
things ;  the  court  might  then  place  such  an  adult  on  probation 
and  also  order  a  bond  to  be  filed ;  the  court  had  all  the  power 
of  an  equity  court  to  enforce  its  decrees  and  could  also  order 
prosecution  on  the  bond,  the  proceeds  of  which  were  to  be 
used  for  the  child.  But  the  law  was  repealed  in  1910  and 
Bernard  Flexner  who  drafted  the  act  stated : 

“  I  am  forced  to  admit,  with  some  reluctance,  that  our  statute 
has  not  given  us  the  results  we  expected.  We  have  been  forced 
in  a  number  of  cases  to  prosecute  the  adult  criminal  in  the  police 
court  before  we  were  able  to  do  anything  with  him.  It  is  my 
opinion,  after  somewhat  careful  study,  that  the  best  results,  so 
far  as  the  adult  is  concerned,  can  only  be  gotten  through  the  crim¬ 
inal  statutes.”  37 

36  “  Colorado  Session  Laws,”  1909,  ch.  199,  pp.  478-483;  Annotated 
Statutes,  1914,  section  160. 

37  Quoted  by  F.  E.  Wade,  “  The  Prosecution  of  Parents  for  the 
Delinquencies  of  Their  Children,”  Natl.  Conf.  Char,  and  Corr.,  1909, 
pp.  305-306. 
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But  the  experience  of  Kentucky,  though  adverse,  is  not 
conclusive.  Iowa  adopted  the  same  system  in  1913.  And 
Dean  Wigmore  raised  the  whole  question  again  in  1922  with 
the  query: 

“  Why  not,  instead  of  sentencing  the  lazy,  parent  to  a  penal  farm, 
decree  him  to  go  to  work,  put  him  under  a  recognizance  to  turn 
over  a  share  of  his  wages  to  support  the  children,  and  authorize 
garnishee  process  upon  his  employer?  To  reach  the  obstinate  idler, 
why  not  declare  him  to  be  in  contempt  of  court  for  not  obeying 
its  order  to  work,  and  place  him  in  the  workhouse  until  he  is  willing 
to  go  to  work  ?  ”  38 

Also  in  many  of  the  specialized  courts,  such  as  morals 
courts,  domestic  relations  courts,  or  boy’s  courts,  the  methods 
are  very  similar  to  those  of  the  juvenile  court. 

If  the  essential  elements  in  the  juvenile  court  are  consid¬ 
ered,  all  of  them  seem  to  be  applicable  to  the  criminal  court 
and  would  probably  improve  very  greatly  the  work  of  that 
organization :  definite  social  investigations,  use  of  summons, 
reformation  as  the  ideal  of  treatment,  informal  procedure, 
and  secret  sessions.  Of  course  the  two  items  of  separate  hear¬ 
ings  of  children’s  cases  and  detention  separate  from  adults 
would  not  apply. 

One  other  thing  should  be  considered,  however.  Delin¬ 
quency  is  defined  very  broadly  in  the  juvenile  court  laws,  so 
that  it  includes  every  child  who  because  of  actual  or  poten¬ 
tial  misconduct,  is  in  need  of  the  guardianship  of  the  state. 
Should  the  same  broad  definition  be  made  for  adults,  if  the 
juvenile  court  procedure  is  extended  to  adults?  Some 
instances  of  that  attitude  are  evident  in  the  law  and  decisions. 
Some  states  have  laws  which  provide  that  persons  of  suspicious 
character  may  be  bound  over;  but  such  a  law  passed  in  the 
District  of  Columbia  in  1892  was  declared  void.  Some  states 
have  laws  which  provide  for  the  punishment  of  “known 
thieves;  ”  an  Ohio  law  was  held  valid  in  1881,  and  explained 
by  the  court  as  follows: 

“It  is  a  mistake  to  suppose  that  offenses  must  be  confined  to 
specific  acts  of  commission  or  omission.  A  general  course  of  con- 


38  Wigmore,  op.  cit.,  pp.  165-167. 
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duct  or  mode  of  life  which  is  prejudicial  to  the  public  welfare  may 
likewise  be  prohibited  and  punished  as  an  offense.39 

But  Freund  maintains  that  the  contrary  doctrine  is  better 
law  and  that  specific  acts  must  be  proved.40  Aside  from  exist¬ 
ing  law,  it  is  clear  that  it  would  be  dangerous  to  have  a  blanket 
definition  of  crime  for  adults,  because  of  the  many  class  con¬ 
flicts  and  differences  in  fundamental  beliefs.  If  a  judge  were 
given  authority  to  commit  any  individual  who  was  an  unde¬ 
sirable  character  to  an  institution,  many  strikers  or  socialists 
or  teachers  of  the  doctrine  of  evolution  would  soon  be  within 
the  walls  of  the  prisons. 

The  justification  of  the  juvenile  court,  therefore,  in  gen¬ 
eral,  is  that  it  is  an  experiment  in  methods  and  procedure. 
There  may  be  a  justification  for  all  future  time  in  separating 
age  groups  within  the  court,  but  if  the  results  of  the  juvenile 
court  experiment  are  recognized  and  the  methods  adopted  by 
other  courts,  the  distinction  between  the  juvenile  court  and 
the  other  courts  will  practically  disappear. 

SUGGESTED  READINGS 

Additon,  Henrietta:  “  Should  the  Schools  Take  Over  the  Work  of 
the  Children’s  Courts?  ”  Natl.  Probation  Assoc.,  1919,  pp.  84-98. 
Bailey,  W.  B. :  “  Children  Before  the  Courts  in  Connecticut,”  United 

States  Children’s  Bureau,  Pub.  £3,  Washington,  D.  C.,  1917. 
Baker,  H.  M. :  “The  Court  and  the  Delinquent  Child,”  Amer.  Jour. 

Sociol.,  26:  176-186,  September,  1920. 

Belden,  Evelina:  “Courts  in  the  United  States  Hearing  Children’s 
Cases,”  United  States  Children’s  Bureau,  Pub.  65,  Washington, 
D.  C.,  1920. 

Bloodgood,  Ruth :  “  The  Federal  Courts  and  the  Delinquent  Child,” 

United  States  Children’s  Bureau,  Pub.  103,  Washington  D.  C., 

1922. 

Breckinridge,  Soplionisba  P.  and  Abbott,  Edith:  The  Delinquent 
Child  and  the  Home,  New  York,  1912,  Appendices,  Nos.  1-3. 
Breckinridge,  Sophonisba  P.  and  Jeter,  Helen  R. :  “Summary  of 
Juvenile  Court  Legislation  in  the  United  States,”  United  States 
Children’s  Bureau,  Pub.  70,  Washington,  D.  C.,  1920. 

Eliot,  T.  D. :  The  Juvenile  Court  and  the  Community,  New  York, 
1914. 

39  Morgan  v.  Nolte,  37  Ohio,  p.  25. 

40  E.  Freund,  Police  Power,  pp.  95-97. 


THE  JUVENILE  COURT 


313 


Eliot,  T.  D.  (Chairman)  :  “  The  Report  of  the  Committee  on  Juve¬ 

nile  Courts  on  the  Unofficial  Treatment  of  Children  Quasi  Delin 
quent,”  Natl.  Probation  Assoc.,  1922,  pp.  68-103. 

Flexner,  B.,  and  Baldwin,  R.  N. :  Juvenile  Courts  and  Probation, 
New  York,  1914. 

Flexner,  B.,  and  Oppenheimer,  R. :  “  The  Legal  Aspect  of  the  Juve¬ 

nile  Court.”  United  States  Children’s  Bureau,  Pub.  99,  Washing¬ 
ton,  D.  C.,  1922. 

Goldblatt,  M.  E. :  “History  of  Juvenile  Court  Laws  in  New  York 
State,”  Jour.  Delinq.,  7:  24-42,  January,  1922. 

Hart,  H.  H.  (Editor).:  Preventive  Treatment  of  Neglected  Children, 
New  York,  1910. 

Hoyt,  F.  C. :  Quicksands  of  Youth,  New  York,  1921. 

Jeter,  Helen  R. :  “The  Chicago  Juvenile  Court,”  United  States 
Children’s  Bureau,  Pub.  104,  Washington,  D.  C.,  1922. 

Judge  Baker  Foundation:  “Harvey  Humphrey  Baker,  Upbuilder  of 
the  Juvenile  Court,”  Pub.  No.  1,  Boston,  1920. 

Lenroot,  Katherine  F. :  “  The  Evolution  of  the  Juvenile  Court,” 

Annals  Amer.  Acad.,  105:  213-223,  January,  1923. 

Lindsey,  B.  B. :  The  Beast,  New  York,  1910. 

Lindsey,  E.:  “The  Juvenile  Court  Movement  From  a  Lawyer’s 
Standpoint,”  Annals  Amer.  Acad.,  52:  140-148,  March,  1914. 

Pratt,  Anna  B.:  “The  Juvenile  Court — Is  it  Necessary?”  Survey, 
47:  442,  December  17,  1921. 

Ricks,  J.  H.:  “Should  the  Schools  Take  Over  the  Work  of  the 
Children’s  Courts?”  Natl.  Probation  Assoc.,  1919,  pp.  98-105. 

Thurston,  H.  W. :  “Is  the  Juvenile  Court  Passing?”  Survey,  47: 
119-120,  October  22,  1921. 

Towne,  A.  W. :  “Shall  the  Age  Jurisdiction  of  Juvenile  Courts 
be  Increased?  ”  Jour.  Crim.  Law,  10:  493-515,  February,  1920. 

United  States  Children’s  Bureau,  “  Proceedings  of  the  Conference  on 
Juvenile  Court  Standards,”  Pub.  97,  Washington,  D.  C.,  1921. 

Waite,  E.  F. :  “How  far  Can  Court  Procedure  be  Socialized  with¬ 
out  Impairing  Individual  Rights?”  Jour.  Crim.  Law,  12: 
339-348,  November,  1921. 

Waite,  E.  F. :  “Courts  of  Domestic  Relations,”  Natl.  Probation 
Assoc.,  1921,  pp.  59-70. 

Waite,  E.  F.:  “The  Outlook  for  the  Juvenile  Court, ” Annals  Amer. 
Acad.,  105:  229-242,  January,  1923. 

Woolley,  Helen  T. :  “  Should  the  School  Take  Over  the  Work  of  the 
Children’s  Courts?”  Natl.  Probation  Assoc.,  1919,  pp.  105-112. 

(The  reports  of  the  juvenile  courts  should  be  consulted.  A 

list  of  these  reports  and  of  other  references  may  be  found  in  a 

bibliography  on  juvenile  courts  and  probation  prepared  by  the  United 

States  Children’s  Bureau,  Pub.  124,  Washington,  D.  C.,  1923.) 


CHAPTER  XIY 


ORIGIN  AND  EVOLUTION  OF  PUNISHMENT 

1.  Definition  of  Punishment. — Two  essential  ideas  are 
contained  in  th6  concept  of  punishment  as  an  instrument  of 
public  justice.  (a  jilt  is  inflicted  by  the  group  in  its  corporate 
capacity  upon  one  who  is  regarded  as  a  member  of  the  same 
group.  War  is  not  punishment,  according  to  this,  for  it  means 
suffering  inflicted  upon  foreigners.  The  loss  of  reputation 
and  stigma  which  follow  crime  are  not  a  part  of  the  punish¬ 
ment,  except  in  so  far  as  they  are  administered  by  the  group 
in  its  corporate  capacity,  (b)  Punishment  means  pain  or 
suffering  produced  by  design  and  justified  by  some  value  that 
the  suffering  is  assumed  to  have.  If  the  pain  is  merely  inci¬ 
dental,  to  be  avoided  if  possible,  it  is  not  punishment. 
A  surgical  operation  performed  for  the  purpose  of  correct¬ 
ing  a  physical  defect  that  has  been  instrumental  in  producing 
crime  should  not  be  considered  punishment,  for  the  pain 
is  not  regarded  as  desirable.  The  confinement  of  an  insane 
person  may  involve  suffering  for  him  but  it  is  not  punishment. 
Many  of  the  modern  methods  of  dealing  with  criminals,  espe¬ 
cially  in  the  juvenile  courts,  are  not  punishment.  Some 
authors  are  attempting  to  stretch  the  concept  of  punishment 
to  include  any  method  that  is  used  by  the  courts  in  dealing 
with  criminals,  hut  it  seems  preferable  to  limit  it  to  the  inflic¬ 
tion  of  suffering  when  that  suffering  is  regarded  as  valuable 
in  itself.  This  is  the  conventional  attitude  of  the  crimi¬ 
nal  law.* 

2.  The  Origin  of  Punishment. — Many  writers  have 
maintained  that  punishment  is  the  expression  of  an  instinct 
of  vengeance ;  others  have  maintained  that  it  is  the  expression 
of  a  desire  for  vengeance,  which  desire  is  a  complex  of 
instincts  and  other  processes.  These  explanations  are  unsat¬ 
isfactory;  there  is  no  evidence  that  a  specific  instinct  of  ven¬ 
geance  exists,  and  a  mass  of  evidence  has  been  accumulated 
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which  shows  that  vengeance,  whether  it  be  instinctive  or  not, 
was  not  the  important  factor  in  the  origin  of  punishment  in 
preliterate  life. 

Three  types  of  wrongs  may  be  found  in  preliterate 
life,  followed  by  three  types  of  reactions,  no  one  of  which 
is  clearly  punishment.  The  first  includes  the  tribal  and 
sacral  offenses,  such  as  treason,  witchcraft,  sacrilege  and 
poisoning,  which  were  the  first  crimes.  Though  such  offenses 
seldom  occurred  in  simple  homogeneous  groups,  when  they 
did  occur  they  were  followed  by  annihilation.  The  group 
might  annihilate  the  offender  either  by  death  or  exile;  both 
rendered  the  offender  non-existent  so  far  as  the  group  was 
concerned.  The  tendency  to  annihilate  the  offender  grew  out 
of  three  attitudes — war,  social  hygiene,  and  sacrifice.  The 
offender  was  regarded  as  an  enemy  and  was  treated  as  an 
enemy.  Just  as  the  swarm  of  bees  makes  an  attack  on  an 
intruder,  so  the  primitive  group  was  constantly  ready  to 
attack  the  enemy.  But  this  was  war,  not  public  justice.  Also, 
the  offender  was  regarded  as  polluted  and  the  tribe  attempted 
to  get  rid  of  him  and  of  everything  connected  with  him  as 
a  social  hygiene  measure.  Thus,  in  many  tribes  witchcraft 
was  followed  by  death  and  the  body  of  the  offender  was  thrown 
into  the  sea,  which  was  supposed  to  have  cleansing  power,  or 
was  buried  on  foreign  soil  and  not  even  his  name  might  be 
mentioned  for  fear  that  it  might  carry  pollution  with  it.  An 
element  of  sacrifice  appears,  also,  in  the  treatment  of  these 
offenders ;  this  was  designed  to  please  the  gods.  Thomas  and 
Znaniecki  describe  the  attitude  of  the  present  Polish  peasants 

which  is  somewhat  like  that  of  the  primitive  peoples. 

• 

“  What  the  community  is  interested  in  more  than  in  revenge, 
more  than  in  prevention  of  future  offenses,  is,  sp  to  speak,  the 
annihilation  of  the  anti-social  act  which  has  been  performed, — 
some  device  which  will  permit  it  to  consider  the  crime  as  not  having 
occurred  within  its  limits.  .  .  .  The  community  hates  the  very 

idea  that  a  break  has  occurred,  and  there  is  an  intense  and  frequently 
voiced  consciousness  of  a  ‘  stain  ’  to  be  removed.  .  .  .  By  treat¬ 

ing  the  offender  as  an  enemy,  the  group  manifests  its  solidarity 
against  him,  disowns  him  and  his  crime,  tends  to  treat  him  as  if  he 
had  never  been  a  member,  and  to  treat  the  crime  as  if  it  had  been 
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performed  outside  of  the  community.  The  stain  is  removed  and 
the  traditional  system  reasserted  as  unbroken.”  1 2 

The  second  group  of  wrongs  consisted  of  injuries  to 
private  individuals  who  were  not  in  the  same  family  (gens, 
clan,  etc.),  such  as  assault,  murder,  theft.  These  generally 
provoked  blood  feuds  between  families  and  involved  severe 
suffering.  Doubtless  the  attitude  in  these  feuds  was  largely 
vengeance.  But  it  was  a  private  action,  involving  two  private 
individuals  with  their  relatives,  and  the  general  community 
was  a  spectator.  This  seems  to  have  been  the  origin  of  the 
system  of  payment  of  damages  in  civil  courts,  but  not  of 
punishment  by  the  criminal  courts. 

The  third  group  of  wrongs  consisted  of  injuries  to  other 
members  of  the  same  family.  But  these  were  not  regarded  as 
crimes  or  followed  by  punishment  in  the  ordinary  sense  of  the 
word.  In  the  family,  as  in  the  tribe  in  general,  ridicule  was 
the  most  powerful  method  of  control  and  was  generally  suffi¬ 
cient  to  secure  observance  of  the  rules.  Among  modern  savages 
who  are  fairly  well  segregated  from  civilization  as  among 
primitive  peoples  punishment  of  children  seldom  occurs. 

“  In  savage  life,  parents  almost  never  chastise  their  children.”  3 

“  Travelers  everywhere  have  remarked  upon  the  extreme  indul¬ 
gence  toward  children.  This  is  very  marked  among  the  Eskimos, 
though  perhaps  not  more  so  than  among  the  Fuegians  of  South 
America.  Wherever  we  have  data,  parents  almost  never  punish  or 
even  severely  reprove,  but  such  pressure  as  may  be  needed  is  exercised 
by  certain  relatives.  .  .  .  Chastising  the  young  seems  to  have 

been  practised  in  the  centres  of  higher  culture,  but  outside  of  these 
limits  was  practically  unknown.  ...  In  short,  the  same  princi¬ 
ples  applied  to  'control  of  the  young  as  to  adults,  viz.,  admonition 
and  ridicule.  In  fact,  the  whole  control  of  the  local  group  in  abo¬ 
riginal  days  seems  to  have  been  exercised  by  admonition  and  mild 
ridicule  instead  *of  by  force  and  punishment.”  3 

Even  if  a  person  killed  his  father,  which  was  generally 
regarded  as  a  horrible  offense,  he  was  not  punished  by  the 

1  Thomas  and  Znaniecki,  op.  tit.,  vol.  4,  pp.  127  ff. 

2  B.  Malinowski,  The  Family  Among  Australian  Aborigines,  pp. 
238-257. 

3  C.  Wissler,  The  American  Indian,  pp.  177-178. 
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other  members  of  the  family  or  by  the  tribe ;  the  members  of 
the  family  felt  that  since  the  family  had  already  been  weak¬ 
ened  by  the  loss  of  one  member,  it  would  be  foolish  to  weaken 
it  still  more  by  injuring  the  offender.  They  looked  upon  such 
acts,  however,  with  great  surprise  and  disgust. 

In  these  primitive  groups,  therefore,  we  find  certain 
motives  and  attitudes  that  preceded  punishment  but  were  not, 
in  themselves,  punishment :  desire  to  annihilate  the  enemy 
of  the  group,  sacrifice  to  appease  or  fend  off  the  wrath  of  the 
gods,  social  hygiene  measures  to  rid  the  community  of  pollu¬ 
tion,  self-redress  in  cases  of  private  injury,  and  surprise  and 
disgust  at  the  person  who  injured  his  own  family. 

An  explanation  of  punishment  must  account  not  only  for 
the  desire  to  produce  suffering,  but  also  for  the  desire  to  pre¬ 
vent  excessive  suffering.  Its  explanation,  though  not  entirely 
clear,  can  apparently  be  found  only  in  the  interactions  of 
people  in  the  more  developed  and  less  homogeneous  societies. 
In  such  societies  the  individual  who  violated  certain  rules 
aroused  the  desire  for  annihilation  or  injury;  but  he  belonged, 
also,  to  other  groups  and  the  members  of  these  other  groups 
“  took  his  part  ”  and  demanded  that  he  should  not  be  anni¬ 
hilated.  The  great  mass  of  the  population,  however,  were 
relatively  impartial  observers;  they  instituted  proceedings 
designed  to  secure  a  compromise  that  would  satisfy  both 
groups.  From  this  conflict  of  interests  developed  the  regu¬ 
lations  of  the  earlier  spontaneous  reactions,  in  the  interest 
of  the  group  as  such,  and  this  made  it  necessary  to  proceed  in 
such  ways  as  would  secure  the  approval  of  impartial  observers.4 

3.  Development  of  Methods  of  Punishment. — Four 
principal  methods  of  punishment  have  appeared  during  the 
history  of  mankind :  financial  loss,  physical  torture,  social 
degradation,  and  removal  from  the  group ;  removal  from  the 
group  has  been  secured  by  death,  exile,  imprisonment,  and 
by  more  subtle  means  such  as  branding,  mutilations,  and 
other  methods  of  degrading  the  person. 

These  four  methods  were  invented  early  in  the  history  of 

4  E.  Faris,  “The  Origin  of  Punishment/’  Inter.  Jour.  Ethics,  25: 
54-67,  October,  1914. 
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mankind.  But  it  is  not  clear,  for  ‘instance,  when  an  offender 
is  put  to  death,  that  this  is  punishment  in  the  strict  sense  of 
the  word,  as  defined  above.  A  rather  intensive  study  of  the 
particular  circumstances  must  be  made  to  determine  whether 
it  is  or  is  not  punishment.  Such  a  study  of  penal  methods 
has  not  yet  been  made  and  it  will,  therefore,  be  necessary  to 
accept  the  uncritical  statements  now  accessible. 

(a)  The  death  penalty.  Death  penalties  have  varied  in 
frequency  in  different  societies,  but  there  is  no  close  corre¬ 
lation  between  the  prevalence  of  death  penalties  and  savagery, 
though  a  general  tendency  for  death  penalties  to  decrease  in 
number  and  in  the  ferocity  of  methods  with  advancing 
civilization  may  be  discerned.  Such  methods  of  inflicting 
death  as  burning,  boiling  in  oil,  breaking  at  the  wheel,  the 
iron  coffin,  drowning,  and  impaling  have  their  greatest 
development,  not  in  the  lowest  groups  or  in  the  highest,  but 
in  the  society  of  the  mediaeval  period.  Impaling  and  immur¬ 
ing  were  prohibited  in  Switzerland  about  the  year  1400,  and 
death  by  drowning  in  1615.  The  last  case  of  burning  at  the 
stake  in  Berlin  was  in  1786,  and  no  similar  penalty  had  been 
inflicted  there  for  seventy  years  before  this.  Though  some  of 
the  early  societies  did  not  use  the  death  penalty,  the  general 
tendency  has  been  to  reduce  the  frequency  of  death  penalties. 
In  Frankfort  a.  M.  the  number  of  executions  was  317  in 
the  fifteenth  century,  248  in  the  sixteenth  and  only  140  in 
the  seventeenth.* 5  In  the  cantons  of  Zurich  and  Schwyz  572 
executions  occurred  in  the  sixteenth  century,  336  in  the  sev¬ 
enteenth,  and  only  149  in  the  eighteenth.6  In  England,  how¬ 
ever,  the  situation  is  somewhat  different,  for  there  were  only 
17  capital  offenses  in  the  early  part  of  the  fifteenth  century, 
about  200  in  1820,  and  then,  by  1839,  the  number  was  reduced 
again  to  about  the  same  it  had  been  four  centuries  before.  The 
death  penalty  was  inflicted  in  the  earlier  part  of  this  period  in 
England  frequently  for  religious  offenses,  but  most  of  the 
later  additions  were  for  offenses  against  property,  and  many 

6  Gr.  L.  Kriegk,  Deutsches  Bilrgerthum  im  Mittelalters,  Vol.  1,  pp. 

200-201. 

6  Carl  L.  von  Bar,  A  History  of  Continental  Criminal  Law,  p.  299. 
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of  them  for  very  trivial  offenses.  In  1814  three  boys — aged 
eight,  nine,  and  eleven — were  sentenced  to  death  for  stealing 
a  pair  of  shoes,7  and  this  was  not  unusual.  In  a  time  of 
rapidly  shifting  standards,  the  property  owners  demanded 
severe  penalties  as  a  means  of  protection.  But  because 
the  common  people  were  increasing  in  political  and  social 
power  these  sentences,  though  imposed,  were  not  executed 
in  a  large  proportion  of  the  cases,  as  is  shown  by  the 


Table  XXVIII 

Changes  in  the  Proportion  of  Capital  Penalties  Executed 


Years 

Per  cent. 

1689-1718* 

52.6 

1755-1784* 

28.3 

1784-1814* 

25.6 

1813-1819 

10.5 

1820-1826 

6.9 

1827-1833 

4.1 

*  Counties  of  Essex,  Herts,  Kent,  Surrey,  and  Sussex  only. 


statistics  for  England  and  certain  counties  in  England  in 
Table  XXVIII. 

During  the  early  part  of  the  modern  period  the  corpse 
was  gibbeted,  that  is,  remained  hanging  in  chains,  and  was 
sometimes  soaked  in  tar  so  that  it  would  remain  for  a  long 
time  as  a  warning  to  evil-doers.  These  objects  were  seen  so 
frequently  that  landscape  painters  considered  them  an  essen¬ 
tial  part  of  the  scenery  and  not  infrequently  introduced  them 
into  their  landscapes.8 

Under  the  leadership  of  Romilly,  Bentham,  Peele, 
McIntosh,  Montagu,  Cruickshank,  and  others  capital  pun¬ 
ishment  was  reduced,  as  the  power  of  the  common  people 
increased.  But  as  late  as  1814,  Romilly  tried  in  vain  to  sub¬ 
stitute  simple  hanging  for  treason  in  place  of  the  existing 
penalty  of  hanging,  cutting  down  alive,  disemboweling,  cut¬ 
ting  off  the  head,  and  quartering  the  body.  Though  that 

7  Punishment  of  Death,  Philanthropist,  4:  190,  1814. 

8  W.  Andrews,  Old-Time  Punishments,  pp.  211-212. 
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penalty  which  the  law  provided  was  not  actually  carried  out, 
the  members  of  Parliament  were  afraid  that  treason  would  be 
greatly  increased  if  the  law  was  modified.9 

(b)  Physical  torture.  Corporal  punishment  has  flour¬ 
ished  in  most  societies  as  a  method  of  punishment.  The  fol¬ 
lowing  penalty  was  provided  in  early  Anglo-Saxon  England 
for  habitual  criminals : 

“  At  the  second  time  let  there  be  no  other  hot  if  he  be  foul  than 
that  his  hands  be  cut  off,  or  his  feet,  or  both,  according  as  the  deed 
may  be,  and  if  then  he  have  wrought  yet  greater  wrong,  then  let 
his  eyes  be  put  out,  or  his  nose  and  his  ears  and  the  upper  lip  be 
cut  off;  or  let  him  be  scalped.  ...  so  that  punishment  be  in- 
flicted  and  also  the  soul  preserved.”  10 

Such  penalties,  in  general,  increased  and  decreased  in 
prevalence  with  the  death  penalties.  They  disappeared  from 
England,  just  as  did  the  death  penalty,  because  even  when  the 
courts  imposed  the  sentences,  public  sentiment  prevented  their 
exec;  lit  ion.  Bentham  made  the  following  statement  in  the 
last  part  of  the  eighteenth  century  regarding  the  penalty 
of  branding: 

“  Burning  in  the  hand,  according  as  the  criminal  and  the  execu¬ 
tioner  can  agree,  is  performed  either  with  a  cold  or  a  red-hot  iron; 
and  if  it  be  with  a  red-hot  iron,  it  is  only  a  slice  of  ham  which  is 
burnt;  to  complete  the  farce,  the  criminal  screams,  whilst  it  is  only 
the  fat  which  smokes  and  burns,  and  the  knowing  spectators  only  laugh 
at  this  parody  of  justice.” *  11 

(c)  Social  degradation.  Shame  and  humiliation  have 
been  penalties  designed  to  reduce  the  social  status  of  the 
offender,  sometimes  temporarily,  sometimes  permanently. 

.  Many  methods  of  producing  such  shame  have  been  used,  of 
which  some  have  and  others  have  not  been  connected  with 
physical  torture,  mutilations,  and  branding.  The  ducking 
stool,  the  stocks,  the  pillory,  the  brank,  and  other  devices  were 

9  Philanthropist,  3:  267-293,  1813. 

10  Thorpe,  “  Laws  of  Cnut,”  p.  169;  quoted  by  George  Ives,  A  His¬ 
tory  of  Penal  Methods,  p.  8. 

11  Jeremy  Bentham,  “Works,”  Vol.  I,  Principles  of  Penal  Law, 
ch.  9,  p.  550. 
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punishments  less  because  of  the  physical  injury  than  of  the 
public  shame.  Occasionally,  to  be  sure,  the  ears  of  the  offender 
were  nailed  to  the  pillory  and  had  to  be  torn  loose  by  the 
efforts  of  the  offender.  The  crowd  often  pelted  the  offender 
in  the  stocks  or  pillory  with  objectionable  missiles,  and  in  this 
way  killed  several  criminals  in  England.  One  offender  who 
had  stolen  cabbages  from  a  neighbor’s  garden  in  New  York 
in  the  seventeenth  century  was  ordered  to  stand  in  the  pillory 
with  the  cabbages  on  his  head,  and  in  addition  was  banished 
from  the  colony  for  five  years.12  The  brank  was  a  device,  like 
a  cage,  placed  over  the  head  and  provided  with  a  bar  which 
was  thrust  into  the  mouth  of  the  offender,  thus  holding  down 
the  tongue;  occasionally  this  bar  had  sharp  spikes  on  it  to 
prevent  any  effort  to  use  the  tongue.  This  brank  was-  regarded 
as  superior  to  the  ducking  stool  in  dealing  with  scolds,  because 
the  scold  could  talk  between  ducks.  In  general  these  penalties 
flourished  from  the  beginning  of  the  sixteenth  to  the  end  of 
the  seventeenth  century,  but  the  ducking  stool  was  a  legal 
penalty  for  scolds  in  New  Jersey  as  late  as  1890.  These 
penalties  were  used  for  the  minor  offenses,  such  as  scolding, 
giving  short  weights,  begging,  brawling,  drunkenness,  prosti¬ 
tution,  theft,  forgery,  and  blasphemy.13 

(d)  Banishment  and  transportation.  Outlawry  was  used 
frequently  in  savage  society  and  amounted  almost  to  a  death 
sentence,  because  of  the  lack  of  support  and  protection  by  an 
organized  group.  In  ancient  Rome  banishment  might  be 
either  a  prohibition  against  coming  into  a  specified  territory, 
generally  the  city  of  Rome,  or  a  prohibition  against  going 
outside  of  a  specified  territory,  such  as  an  island  to  which  the 
offender  had  been  removed;  in  either  case  it  might  be  either 
for  life  or  for  a  shorter  period.  Practically  all  other  societies 
have  used  this  method  more  or  less.  After  almost  complete 
abandonment  of  this  method,  it  was  revived  in  the  modern 
period.  In  England  the  first  modern  legalization  of  trans¬ 
portation  was  in  1597,  and  concerned  “  rogues,  vagabonds 

12  Philip  Klein,  Prison  Methods  in  New  York  State,  p.  23. 

13  Andrews,  op.  cit.,  Alice  M.  Earle,  “  Curious  Punishments  of 
By-gone  Days.” 
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and  sturdy  beggars/’  With  an  intermission  of  forty-six 
years  after  1671,  transportation  of  convicts  to  American 
colonies  continued  until  the  American  revolution,  though  it 
was  strenuously  opposed  by  most  of  the  colonies.  After  a  few 
years  of  wild  proposals  and  almost  as  wild  experiments,  the 
policy  of  transportation  to  Australia  was  definitely  adopted 
in  1786  and  continued  until  1867.  The  total  number  trans¬ 
ported  by  England  during  this  period  was  134,308,  but  the 
average  number  per  year  from  1787  to  1816  was  474;  between 
1816  and  1838  it  was  about  3000  per  year.  In  England  in 
1834  the  sentence  of  transportation  was  imposed  on  4053  per¬ 
sons,  death  on  480,  and  imprisonment  on  10,716.  This  shows 
that  at  the  time  transportation,  though  at  its  height,  was  not 
being  used  as  frequently  as  imprisonment.  But  all  except  314 
of  those  sentenced  to  prison  had  terms  of  one  year  or  less, 
which  means  that  imprisonment  was  used  almost  entirely  for 
the  relatively  trivial  offenses.  While  many  of  the  offenses  for 
which  the  death  penalty  and  transportation  might  be  inflicted 
were  trivial,  also,  most  of  the  serious  offenses  were  punished 
by  one  or  the  other  of  those  two  methods. 

Transportation  was  abandoned  by  England  because  it  was 
found  not  to  be  a  good  method  of  reformation  or  deterrence, 
because  it  was  expensive,  but  primarily  because  it  was  stren¬ 
uously  opposed  by  the  Australian  colonies.  A  league  against 
transportation  of  convicts  was  formed  in  New  South  Wales  in 
1830,  which  was  sufficiently  influential  to  result  in  shifting 
the  convicts  to  Yan  Dieman’s  Land  in  1840.  Within  a  decade 
this  colony  became  saturated  and  England  tried  in  1848  to 
shift  the  convicts  back  to  New  South  Wales,  but  this  aroused 
such  a  storm  of  protest  that  the  government  abandoned  the 
policy  and  sent  the  convicts,  instead,  to  West  Australia.  The 
other  colonies  then  passed  stringent  laws  against  immigration 
of  convicts  from  West  Australia  and  the  premier  of  Victoria 
suggested  that  West  Australia  be  boycotted  by  the  other  col¬ 
onies  as  long  as  she  continued  to  receive  convicts  from  Eng¬ 
land.  John  Mitchel,  a  convict  transported  for  aiding  in  the 
Irish  rebellion,  described  the  conditions  in  Australia  in  1851 
as  follows : 
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“  There  is  but  one  political  question  now  existing — the  trans¬ 
portation  system.  Most  of  the  decent  colonists,  having  families 
growing  up,  and  feeling  the  effects  of  the  moral  and  social  atmosphere 
that  surrounds  them,  and  the  ignominy  of  having  no  country  but  a 
penal  colony,  no  servants,  no  laborers,  few  neighbors  even,  who  are 
not  men  fairly  due  to  the  gallows — ardently  desire  to  use  this  new 
Constitution,  such  as  it  is,  to  make  vigorous  protest  against  the 
continuance  of  the  penal  system.”  14 


Many  other  countries  have  made  a  more  or  less  extensive 
trial  of  transportation  in  the  modern  period.  Portugal  in  the 
sixteenth  century  sent  criminals  and  women  of  ill-repute  to 
Brazil  and  later  sent  criminals  to  Angola.  Spain  tried  trans¬ 
portation  in  a  limited  way  in  the  eighteenth  century.  Russia 
has  used  Siberia  as  a  penal  colony  since  1823.  Since  1865 
Italy  has  transported  some  convicts  to  the  islands  along  her 
coast,  and  France  from  1763  to  1766,  in  1824,  and  from  1851 
to  the  present  has  used  transportation  to  some  extent. 

(e)  Imprisonment.  (1)  In  ancient  and  mediaeval  soci¬ 
eties.  In  the  primitive  and  savage  societies  imprisonment  had 
a  very  restricted  use  as  a  penalty.  Among  the  ancient  civilized 
peoples  it  was  also  used  only  for  small  groups.  “  The  penalty 
of  imprisonment  ....  hardly  existed  in  Greece.” 15 
Imprisonment  was  not  used  at  all  as  a  penalty  in  the  Roman 
Republic,  but  was  used  for  minor  offenses  in  the  Empire.  Von 
Bar  states  that  “  the  penalty  of  imprisonment  was  almost 
unknown  in  France  in  the  later  Middle  Ages.”  16  The  last 
code  of  laws  in  France  previous  to  the  Revolution  was  made 
in  1670  and  contained  no  mention  of  imprisonment  as  a  pen¬ 
alty.  It  was  sometimes  used  in  France  and  other  countries, 
however,  either  as  a  means  of  enforcing  the  payment  of  fines 
or  as  a  commutation  of  death  sentences  when  mitigating  cir¬ 
cumstances  were  found.  In  the  first  part  of  the  sixteenth  cen¬ 
tury  in  Frankfort  it  was  ordered  that  for  certain  offenses  “  the 
criminal  shall  be  imprisoned  and  forgotten  for  a  time.”  17  In 


14  John  Mitchel,  Jail  Journal,  p.  264. 

15  P.  Vinogradoff,  Outlines  of  Historical  Jurisprudence,  vol.  II, 
p.  190. 

16  Von  Bar,  op.  cit.,  p.  191. 

17  Kriegk,  op.  cit.,  vol.  I,  p.  262. 
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the  Copenhagen  code  of  1294,  which  wras  in  use  until  about 
1500,  imprisonment  for  life  was  provided  for  manslaughter. 

In  England  imprisonment  was  used  in  a  few  cases  in  the 
Anglo-Saxon  period,  as  in  the  law  of  Aethalstan  which  pro¬ 
vided  that  a  person  convicted  of  murder  should  be  imprisoned 
for  120  days  before  he  could  be  redeemed  by  his  kinsmen,  and 
40  days  for  theft.  Henry  II  provided  a  penalty  of  imprison¬ 
ment  for  one  year  for  perjury  in  a  grand  assize,  and  Henry 
III  provided  the  same  penalty  for  breaches  of  the  forest  law. 
In  1241  some  Jews  convicted  of  circumcising  a  Christian  child 
were  ordered  either  to  pay  twenty  thousand  marks  “  or  else 
be  kept  perpetual  prisoners.”  But  it  was  in  the  reign  of 
Edward  I  in  the  last  half  of  the  thirteenth  century  that  impris¬ 
onment  came  into  extensive  use  in  England,  though  it  was 
used  primarily  as  a  “  squeezer  ”  or  means  of  securing  tines. 

The  condition  of  prisons  in  ancient  times  was  well  repre¬ 
sented  by  the  cuneiform  symbol  for  prison,  which  was  a  com¬ 
bination  of  the  symbols  for  house  and  darkness.  In  general 
the  sanitary  conditions  were  awful;  chains  were  frequently 
loaded  on  the  prisoners ;  no  work  was  provided ;  the  prisoners 
were  generally  permitted  to  congregate  as  they  wished  within 
the  institution. 

Thus,  in  general,  until  about  the  last  part  of  the  thirteenth 
century  in  England  and  probably  a  little  later  in  some  of  the 
continental  countries  imprisonment  as  a  penalty  was  used 
only  for  very  restricted  groups  of  offenders.  It  is,  therefore, 
a  comparatively  modern  method  of  dealing  with  offenders, 
though  its  roots  run  back  to  the  earliest  societies. 

(2)  Imprisonment  by  the  church.  The  early  church- 
authorities  developed  imprisonment  partly  because  they  were 
not  permitted  by  law  to  use  the  death  penalty,  partly  because 
they  had  an  appreciation  of  the  value  of  withdrawal  from 
association  with  others.  In  1283  a  certain  Brother  John  had 
bitten  his  prior’s  finger  “  like  a  dog  ”  and  the  bishop  gave 
orders  to 

“  Keep  the  said  Brother  Jones  in  prison  under  iron  chains  in 
which  he  shall  be  content  with  bread,  indifferent  ale,  pottage,  and  a 
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pittance  of  meat  or  fish  (which  on  the  sixth  day  he  shall  do  with¬ 
out)  until  he  is  penitent.”  18 

Though  imprisonment  was  used  by  the  church  as  early  as 
the  fifth  century,  it  was  used  most  extensively  during  the 
Inquisition,  when  it  was  the  most  severe  penalty  that  could  be 
inflicted  on  those  who  professed  conversion.  In  1229  Gregory 
IX  ordered  that  all  who  were  converted  after  arrest  because  of 
fear  of  death  should  be  imprisoned  for  life ;  this  rule  was  stated 
by  several  councils,  also.  In  the  Inquisition  of  Toulouse  from 
1246  to  1248  of  192  known  sentences  all  were  imprisonment 
except  43  death  penalties  imposed  on  persons  who  refused  to 
appear;  of  the  149  prison  sentences,  127  were  for  life,  6  for 
ten  years,  and  16  for  an  indefinite  period.  Of  the  636  sen¬ 
tences  imposed  by  Bernard  Gui  from  1308  to  1322  (of  which 
88  were  imposed  on  persons  already  dead),  300  were  impris¬ 
onment.  Many  of  these  sentences  were  commuted,  however. 
Of  the  300  persons  imprisoned  by  Bernard  Gui,  119  were 
released  on  commutation.  Such  releases  were  necessary  in 
part  because  of  the  lack  of  prisons,  but  in  general  the  idea  of 
reformation  was  taken  into  account.  Chrysostom  said  : 

“  I  require  not  continuance  of  time,  but  the  correction  of  your 
soul;  demonstrate  your  contrition,  demonstrate  your  reformation, 
and  all  is  done.” 

This  ecclesiastical  imprisonment  varied  from  strict  confine¬ 
ment  in  absolute  solitude,  known  as  "  in  pace  ”,  to  congregate 
life  in  the  corridors  of  the  prisons,  with  occasional  retirement 
to  a  cell,  which  was  known  as  "  murus  largus  ”  As  a  matter  of 
fact  there  was  much  association  between  prisoners  in  many 
institutions,  some  gambling  and  feasting,  and  some  “  graft¬ 
ing  ”  by  jailers  who  kept  the  money  of  prisoners  or  food  that 
had  been  sent  to  the  prison  for  them,  and  ordered  supplies 
from  their  superiors  for  prisoners  who  had  long  been  dead. 

(3)  Imprisonment:  the  galleys.  The  galleys  were  used 
considerably  as  places  of  confinement  of  criminals  from  about 
1500  to  the  early  part  of  the  eighteenth  century.  This  was  a 

18  Quoted  by  George  Ives,  A  History  of  Penal  Methods,  p.  43. 

19  Quoted  by  Ives,  op.  cit.,  p.  38. 
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revival  of  the  ancient  method  of  forced  labor.  Galley  slavery 
continued  until  the  large  sailing  vessels  were  developed  to 
such  an  extent  as  to  make  the  galleys  unsuitable  for  competi¬ 
tion.  In  1602  Queen  Elizabeth  appointed  a  commission  to 
make  arrangements  for  commuting  other  penalties  to  galley 
labor,  so  that  offenders  may  be 

“  In  such  sort  corrected  and  punished  that  even  in  their  punish¬ 
ment  they  may  yeld  some  profittable  service  to  the  Common  welth.”  20 

In  the  seventeenth  century  in  France  the  courts  were 
ordered  to  refrain  from  other  methods  of  punishment  as  much 
as  possible  in  order  to  provide  crews  for  galleys.  Those  who 
could  not  work  in  the  galleys,  such  as  women,  aged,  and  infirm, 
were  frequently  imprisoned  during  this  period,  and  when  the 
galleys  were  abandoned  the  former  slaves  were  held  in  hulks 
on  the  shores  or  in  arsenals. 

(4)  Imprisonment :  the  house  of  correction.21  The  house 
of  correction  appeared  in  England  about  the  middle  of  the 
sixteenth  century,  when,  on  the  petition  of  Bishop  Ridley  of 
London  for  help  in  dealing  with  the  “  sturdy  vagabonds  99  of 
the  city,  the  King  gave  his  palace  at  Bridewell  to  be  one  of  the 
“  hospitals  of  the  city,”  for  the  “  lewd  and  idle  99  and  a  place 
for  the  employment  of  the  unemployed  and  the  training  of 
children.  By  act  of  1576  Parliament  provided  that  a  house 
of  correction  should  be  erected  in  each  county,  and  in  1609 
provided  penalties  for  counties  failing  to  erect  such  institu- 

20  Ives,  op.  tit.,  pp.  103-104. 

21  It  is  necessary  to  make  a  distinction  between  the  house  of 
correction  and  the  workhouse.  Technically  the  workhouse  was  an 
institution  in  which  employment  was  furnished  to  those  able  and 
willing  to  work,  and  industrial  training  was  furnished  for  the  young; 
consequently,  it  was  a  part  of  the  poor  relief  system.  The  house  of 
correction  on  the  other  hand,  was  a  part  of  the  penal  system,  designed 
to  protect  the  poor  relief  funds  against  encroachments  by  those 
able  but  unwilling  to  work.  Thus,  the  house  of  correction  was 
designed  to  compel  “  sturdy  beggars  ”  to  work.  But  as  a  matter 
of  fact,  the  two  institutions  are  hardly  distinguishable  during  the 
larger  part  of  their  history  in  England  and  America,  and  no  attempt 
is  made  in  the  present  discussidn  to  differentiate  them;  no  attention 
is  paid,  however,  to  the  workhouse  in  its  pure  form. 
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tions.  The  justices  were  ordered  to  make  search  for  “  rogues, 
vagabonds  and  idle  persons  ”  and  commit  them  to  institutions ; 
these  institutions  were  to  be  used,  also,  for  the  confinement  of 
“  lewd  women  ”  with  illegitimate  children  who  might  become 
a  charge  on  the  community  and  for  men  who  deserted  their 
families.  By  the  act  of  1711  the  maximum  period  of  confine¬ 
ment  in  these  houses  of  correction  was  fixed  at  three  years, 
and  by  subsequent  legislation  the  number  of  offenses  for 
which  persons  might  be  committed  was  greatly  enlarged. 
Webb  states  that  by  the  early  part  of  the  eighteenth  century 
the  house  of  correction  and  the  common  jail  were  practically 
the  same  in  discipline  and  character  of  inmates.22  Whipping 
of  the  inmates  and  confinement  in  irons  were  customary 
until  the  early  part  of  the  nineteenth  century. 

The  house  of  correction  developed  in  much  the  same  way 
on  the  continent.  It  began  a  little  later,  but  was  used  more 
extensively  than  in  England. 

In  1669,  Peter  Rentzel,  “  having  observed  that  the  exposure  of 
petty  thieves  and  prostitutes  in  the  pillory  tended  to  make  them 
worse  instead  of  better,”  at  his  own  expense  established  a  workhouse 
in  Hamburg  “  for  the  glory  of  God,  and  for  the  salvation  of  souls, 
where  they  might,  by  labor  and  religious  instruction,  be  reclaimed 
both  for  time  and  for  eternity.”  23 

A  house  of  correction  was  established  in  Waldheim  in  1716 
with  the  lower  floor  for  criminals  and  the  upper  floor  for 
paupers  and  orphans,  and  with  complete  separation  of  the 
sexes  on  both  floors.  On  entrance  the  criminals  received  a 
“  welcome  ”  of  ten  lashes ;  work  was  compulsory  and  silence 
was  the  rule.  The  staff  of  the  institution  included  a  chaplain, 
a  teacher,  and  a  physician,  which  was  distinctly  note-worthy 
at  that  time.  During  the  first  century  of  its  history  this 
institution  received  13,954  persons,  of  whom  7921  were  crim¬ 
inals,  4642  paupers,  and  1391  orphans.  Practically  half  of 
the  criminals  were  convicted  of  theft,  a  fourth  of  begging  and 
vagrancy,  and  an  eighth  of  sexual  offenses;  270  of  them  were 

22  Sidney  and  Beatrice  Webb,  English  Prisons  Under  Local  Govern¬ 
ment,  pp.  16-17. 

28  F.  H.  Wines,  Punishment  and  Reformation,  1919  ed.,  p.  117. 
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convicted  of  homicide,  which  was  generally  infanticide.24 
Perhaps  the  most  famous  house  of  correction  on  the  continent 
was  established  in  Ghent  in  1775  under  the  direction  of 
Viscount  Vilain  XIV.  Wines  states  that  this  institution  used 
practically  all  the  essential  principles  of  modern  penology.26 

(5)  Imprisonment:  early  prison  reforms.  The  early 
prison  reform  movement  culminated  in  the  last  part  of  the 
eighteenth  and  the  early  part  of  the  nineteenth  centuries. 
It  should  be  understood  that  this  was  a  reform  movement  in 
the  prison  as  a  place  of  detention  of  persons  awaiting  trial; 
during  this  period  few  sentences  of  imprisonment  were 
imposed.  The  movement  may  be  seen  best  in  England.  From 
the  middle  of  the  sixteenth  century  there  had  been  consid¬ 
erable  publicity  regarding  prison  evils  and  various  suggestions 
regarding  methods  of  improvement.  Geoffrey  Mynshal,  com¬ 
mitted  to  prison  as  an  insolvent  debtor,  while  in  prison  wrote 
“  Certaine  Characters  and  Essays  of  Prison  and  Prisoners  ”, 
which  was  published  in  1618.  Wines  calls  this  the  first 
regular  treatise  on  prison  abuses;  it  describes  most  of  the 
evils  of  prison  life  that  John  Howard  found  a  century  and  half 
later.  In  1699  the  Society  for  the  Promotion  of  Christian 
Knowledge,  with  a  committee  on  prisons,  was  formed.  This 
committee,  of  which  Dr.  Thomas  Bray  was  chairman,  visited 
many  prisons  and  presented  a  report  in  1702,  under  the  title 
"Essay  towards  the  Reformation  of  Newgate  and  other  Prisons 
in  and  about  London.”  The  following  evils  are  mentioned: 
the  old  criminals  corrupt  the  new;  swearing,  blasphemy,  and 
gambling;  unlimited  use  of  intoxicating  liquors;  personal 
lewdness  of  officers  and  keepers ;  and  the  cooperation  of  officers 
with  the  prisoners  in  their  vices.  The  committee  suggested 
methods  of  improving  these  evils  as  follows :  separate  confine¬ 
ment  in  cells,  labor  while  in  prison,  regular  religious  services, 
abolition  of  fees,  prohibition  of  liquor  in  prison,  retention 

24  Glauning,  “  Das  Zucht — ,  Armen — ,  und  Waisenhaus  zu  Wald¬ 
heim,  wahrend  der  ersten  100  Jaliren  seines  Bestehens,”  (1716-1816), 
Monats.  Krim.  Psych,  und  Strafreclitreform,  10:  32-43,  April,  1913. 

25  E.  C.  Wines,  State  of  Prisons  and  of  Child-saving  Institutions > 

pp.  10-11. 
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of  hardened  offenders  until  evidence  is  furnished  that  they 
will  secure  decent  employment  when  released  and  until  they 
give  security  for  good  behavior,  and  advertisement  to  the 
public  of  the  names  of  those  prisoners  who  have  lived  decently 
in  prison  with  the  object  of  securing  the  help  of  good  people 
for  these  prisoners  after  their  release.  During  the  next  cen¬ 
tury  investigations,  reports,  and  discussions  continued;  a  few 
laws  were  passed;  a  few  individuals  in  control  of  prisons 
undertook  to  make  improvements  as  suggested  by  committees. 
In  1773  Parliament  authorized  magistrates  to  appoint  chap¬ 
lains  in  their  jails.  This  was  the  first  official  recognition  of 
the  desirability  of  attempting  to  reform  the  prisoners.  But 
in  some  institutions  as  late  as  1808  the  felons  were  not  per¬ 
mitted  to  attend  the  religious  services. 

The  great  prison  reformer  of  England  was  John  Howard 
who  wrote  “  State  of  prisons  in  England”  in  1777,  after  a 
personal  investigation  of  practically  all  the  prisons  of  Eng¬ 
land.  This  book  contains,  after  a  short  summary,  a  description 
of  each  prison,  so  that  it  is  a  mass  of  concrete  details.  His 

general  conclusion  was 

« 

“  If  it  were  the  wish  and  aim  of  magistrates  to  effect  the  destruc¬ 
tion  present  and  future  of  young  delinquents,  they  could  not  devise 
a  more  effectual  method,  than  to  confine  them  so  long  in  our  prisons, 
those  seats  and  seminaries  ...  of  idleness  and  every  vice.”  26 

Nothing  has  exerted  so  much  influence  in  prison  reform  as 
this  book.  Howard’s  work  was  supplemented  by  other  leaders, 
including  several  notable  justices  of  the  peace  and  Mrs.  Eliza¬ 
beth  Fry.  Several  societies  for  prison  reform  were  formed. 
Substantial  improvements  were  made  in  the  prisons,  as  may 
be  determined  by  a  comparison  of  Dixon’s  account  of  the 
prisons  in  1850  and  Howard’s  account  in  1777.  In  fact 
Beaumont  in  1821  lamented  the  fact  that  prisons  had  been 
improved  so  much  that  they  were  no  longer  a  deterrent  and 
workmen  preferred  prison  life  to  the  life  of  freedom;  he 

26  John  Howard,  The  State  of  the  Prisons  in  England  and  Wales , 
2nd  ed.,  p.  13. 
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urged  a  return  to  the  earlier  harsh  methods.27  And  another 
author  rated  the  justices  of  the  peace  for  indulging 

“  in  such  cosily'  fads  as  the  separation  of  male  prisoners  from 
females,  of  adults  from  children,  and  of  the  convicted  from  the  uncon¬ 
victed,  whilst  altogether  disapproving  the  extravagant  cubic  space 
required  either  for  the  cellular  confinement  or  for  the  useful  employ¬ 
ment  of  any  prisoners.”  28 

In  general  this  prison  reform  movement  was  the  result 
of  two  streams  of  influence, — evangelical  Christianity,  espe¬ 
cially  of  the  Quakers,  and  the  utilitarian  theory  under  the 
leadership  of  Bentham  and  others.  Both  of  these  groups 
were  interested  primarily  in  removing  the  more  brutal  meth¬ 
ods,  but  their  efforts  led,  also,  to  the  introduction  of  construc¬ 
tive  methods. 

This  sketch  of  imprisonment  shows  that  imprisonment 
in  early  society  was  seldom  used  for  the  punishment  of 
criminals,  that  it  was  adopted  by  the  church  and  used  exten¬ 
sively,  that  it  was  then  adopted  by  the  secular  authorities 
in  the  operation  of  the  galleys  because  of  the  value  of  the 
labor  of  criminals,  and  at  about  the  same  time  was  used 
extensively  in  commitment  of  vagrants  and  others  to  houses 
of  correction  as  a  means  of  making  them  work;  then  it  was 
gradually  extended  in  the  common  jails  and  special  prisons 
for  larger  and  larger  proportions  of  the  criminals  until  in 
the  early  part  of  the  nineteenth  century  it  came  to  be  the 
principal  method  of  punishing  criminals. 

(f)  Financial  penalties.  Financial  penalties,  either  in 
the  form  of  general  confiscation  of  property  or  of  a  limited 
payment  as  a  fine,  have  existed  in  most  literate  societies. 
They  appear  to  have  developed  somewhat  as  follows :  When 
an  individual  was  injured  by  another  he  might  claim  damages, 
or  both,  the  amount  depending  on  the  injury  done  and  the 
social  position  of  the  injured  party.  Then  the  king  claimed 

27  B.  Beaumont,  “  Essay  on  Criminal  Jurisprudence,”  Pamphleteer 
18:  73  ff.,  1821. 

28  Edward  Mullins,  A  Treatise  on  the  Magistracy  of  England 
(1836)  ;  see  Sidney  and  Beatrice  Webb,  “English  Local  Govern¬ 
ment,”  vol.  I,  The  Parish  and  the  County,  p.  596. 
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a  part  of  this  payment  or  an  additional  payment  for  the 
participation  of  the  state  in  the  trial  and  for  the  injury  done 
to  the  state  by  the  disturbance  of  the  peace.  About  the 
twelfth  century  the  system  of  bot  began  to  decline  in  England 
and  the  exactions  of  the  king  to  increase,  until  finally  the 
king  took  the  entire  payment.  These  payments  came  to  be 
one  of  the  principal  sources  of  revenue.  Imprisonment  was 
used  largely  at  this  time  as  a  means  of  compelling  the  defend¬ 
ant  to  pay  the  fine.  Fines,  therefore,  developed  out  of 
private  damages  or  civil  actions  and  were  in  their  origin  a 
part  of  the  civil  court  rather  than  of  the  criminal  court.29 

4.  Mitigation  of  Penalties. — Penalties  imposed  by  the 
courts  have  been  mitigated  in  various  ways.  One  of  these 
methods  was  “  securing  sanctuary.”  One  might  secure  sanct¬ 
uary  in  a  special  city  or  in  a  special  building,  such  as  a  church. 
In  the  thirteenth  century  a  person  could  claim  refuge  in  a 
church  for  a  period  of  forty  days,  at  the  end  of  which  time  he 
was  compelled  to  leave  the  realm  by  a  road  and  port  assigned 
to  him.  In  1530,  instead  of  leaving  the  realm  he  might  be 
compelled  to  spend  the  rest  of  his  life  in  a  place  in  England 
assigned  to  him  and  was  branded  on  the  thumb  for  identi¬ 
fication.  This  right  began  to  weaken  in  the  last  part  of  the 
fifteenth  century.  By  1540  murder,  rape,  burglary,  arson, 
and  a  few  other  offenses  no  longer  gave  the  right  of  sanctuary 
and  the  whole  policy  was  probably  ended  when  the  monasteries 
were  broken  up.  A  second  mitigation  of  penalties  was  the 
“  right,  of, clergy.”  This  grew  out  of  the  original  demand  of 
the  church  to  try  its  own  officers.  To  be  tried  by  an  ecclesi¬ 
astical  court  was  a  distinct  privilege,  for  the  church  wTas  not 
permitted  to  impose  the  death  penalty  during  a  part  of  the 
period  of  its  supremacy,  and  its  treatment  in  general  was 
more  merciful  except  for  the  offenses  of  heresy  and  witch¬ 
craft.  The  “  clergy  ”  were  defined  at  first  in  the  strict  sense, 
but  came  later  to  include  all  who  had  the  clerical  tonsure, 
then  all  who  could  read.  Henry  II  decided  to  break  up  this 

^Hobhouse,  Wheeler,  and  Ginsberg-,  op.  cit.,  pp.  86-119.  These 
authors  show  that  the  fine  as  a  payment  to  the  court  was  relatively 
late  in  its  origin. 
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system  and  after  the  twelfth  century  the  right  began  to 
decline;  the  number  of  times  a  person  could  claim  the  right 
was  reduced,  the  number  of  offenses  that  carried  this  right 
was  reduced  and  the  number  of  persons  who  could  claim  the 
right  was  increased,  so  that  penalties  became  more  nearly  the 
same  for  those  who  claimed  the  right  and  those  who  did  not. 
The  act  of  1705  provided  that  even  those  who  claimed  the 
right  of  clergy  might  be  punished  by  the  secular  authorities 
at  least  to  the  extent  of  confinement  in  a  house  of  correction 
for  not  less  than  six  months  or  more  than  two  years.  By  the 
end  of  the  eighteenth  century  the  right  of  clergy  meant 
practically  nothing.  A  third  method  of  mitigation  of  pen¬ 
alties  was  the  pardon.  It  was  considered  to  be  good  policy 
to  make  the  penalties  as  severe  as  possible  and  then  permit 
the  king  to  relax  the  severity  in  individual  cases. 

5.  Factors  in  the  Modification  of  Penalties. — The  facts 
regarding  the  modifications  of  penalties  have  not  been  deter¬ 
mined  with  sufficient  precision  to  make  possible  a  consistent 
explanation  of  these  modifications.  But  two  general  tend¬ 
encies  appear  in  the  last  few  centuries  and  seem  to  be  cor¬ 
related  with  each  other:  imprisonment  has  been  used  more 
frequently,  physical  torture  and  death  less  frequently.  The 
reason  for  the  unwillingness  to  continue  the  method  of  torture 
and  killing  and  for  the  willingness  to  substitute  imprisonment 
is  not  entirely  clear,  but  certain  elements  of  the  explanation 
stand  out. 

In  the  first  place  imprisonment  on  an  extensive  scale  was 
practically  impossible  in  the  earlier  period.  No  institutions 
sufficiently  secure  for  the  imprisonment  of  large  numbers 
of  people  had  been  constructed  and  the  difficulty  of  building 
such  institutions  made  their  development  impractical.  With 
the  constant  wars,  the  changes  in  control,  the  lack  of  police 
and  other  guardians,  such  institutions,  even  if  constructed, 
would  be  relatively  useless;  it  was  necessary  for  social  life 
to  become  more  settled  before  imprisonment  could  become  a 
general  policy. 

Second,  a  greater  appreciation  of  freedom  developed  in 
the  modern  period.  A  punishment  is  a  method  of  depriving 
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a  person  of  some  value.  During  the  mediaeval  period  with  its 
intense  interest  in  theology  no  punishment  was  more  severe 
than  excommunication.  Similarly  during  the  modern  period, 
with  its  interest  in  democracy  and  freedom,  the  loss  of  free¬ 
dom  meant  much  more  than  it  had  previously.  In  the  earlier 
period  when  persons  were  ordinarily  kept  confined  in  castles 
by  wars  or  religious  beliefs,  imprisonment  would  not  have 
been  significantly  different  from  the  life  of  many  persons  who 
had  not  committed  crimes.  Many  castles  of  the  time  were 
no  more  pleasant  than  the  prisons;  in  fact  many  castles  were 
turned  into  prisons  and  then  later  used  as  castles  again. 
Because  of  the  increased  valuation  of  freedom,  the  loss  of 
freedom  has  come  to  be  regarded  as  sufficiently  punitive  for 
the  worst  criminals. 

In  the  third  place,  labor  power  has  been  appreciated 
more  highly.  Imprisonment  developed  at  about  the  time  of 
the  waning  of  the  system  of  slave  labor.  Because  of  the 
higher  valuation  of  labor  power,  it  became  necessary  to  con¬ 
serve  it  instead  of  destroying  it  by  death  or  mutilations. 

Finally,  the  more  brutal  punishments  flourished  at  a  time 
when  the  social  distance  between  those  who  imposed  the 
punishment  and  those  who  suffered  it  was  very  great.  The 
situation  changed  in  this  respect  in  the  modern  period  by  the 
developments  of  democracy  and  the  means  of  communication. 
Democracy  was  important  in  this  way  because  it  meant  that 
the  control  was  secured  by  persons  who  had  much  the  same 
experiences  as  the  defendants;  one  was  tried  by  his  peers 
who  understood  his  situation  and  looked  upon  him  as  a 
human  being  like  themselves.  The  development  of  the  means 
of  communication  was  important  because  it  meant  an 
increasing  number  of  contacts  between  those  who  committed 
crimes  and  others.  This  enabled  a  larger  part  of  the  popula¬ 
tion  to  appreciate  the  situation  of  those  who  committed 
offenses,  so  that  it  was  no  longer  similar  to  the  injury  of  an 
animal  or  a  foreign  enemy  but  was  the  injury  of  another 
human  being  like  themselves.  With  certain  limitations 
imposed  by  color  of  skin  and  other  similar  marks,  contacts 
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that  were  frequent  and  intimate  increased,  with  the  result  of 
a  better  understanding  and  a  keener  sympathy. 

6.  Purpose  of  Punishment. — Attempts  have  been  made 
to  determine  the  purpose  of  punishment  in  various  groups  at 
various  times.  Many  investigators  have  insisted  that  some 
one  motive  was  the  motive  in  punishment.  But  in  the  past,  as 
at  the  present  time,  the  motives  in  punishment  were  a  mixture 
of  expiation,  deterrence,  retribution,  reformation,  income 
for  the  state,  and  other  things.  It  is  not  clear  that  any  one 
of  them  is  the  motive.  This  is  true  both  of  the  individual 
victims  of  crimes  and  of  the  state,  in  its  organized  policies. 
Certainly  the  laws  and  procedure  of  the  present  day  are  not 
consistent  in  their  aims  or  motives ;  the  same  thing  seems  to 
be  true  of  any  past  period.  Moreover,  no  consistent  course 
of  development  of  motives  can  be  discerned. 

7.  Punishment  and  Responsibility. — The  question  of 
responsibility  was  not  considered  at  all  in  the  early  period 
when  the  offender  was  annihilated.  Not  only  was  the  offender 
annihilated,  but  his  relatives,  without  any  assumption  regard¬ 
ing  responsibility,  were  treated  in  the  same  way.  Though 
the  penalties  for  accidental  violations  of  law  were  sometimes 
less  severe  than  for  those  that  resulted  from  design,  in  general 
no  distinction  was  made  between  them.  This  lack  of  con¬ 
sideration  of  responsibility  can  be  shown  best  by  the  penalties 
imposed  upon  inanimate  objects,  insects,  and  lower  animals. 
In  Athens  an  axe  was  tried  in  the  courts  for  injuring  a 
citizen  and,  when  found  guilty,  was  solemnly  taken  to  the 
boundary  of  the  city  and  thrown  over,  thus  being  exiled. 
Until  the  last  century  in  England  a  tree  which  fell  on  a 
man  or  a  cart  which  ran  over  a  man  was  confiscated  and  sold 
for  charity.  In  1591  the  great  bell  in  the  town  in  which  the 
Czarewitch  was  fatally  stabbed  was  flogged,  deprived  of  its 
top  ring,  and  sent  to  Siberia  for  three  hundred  years.  And 
a  church  bell  in  La  Rochelle  was  treated  in  a  somewhat  sim¬ 
ilar  way  in  1685. 30  Corpses  were  frequently  punished.  In 
1428  the  bones  of  Wycliffe,  which  had  been  in  their  grave  for 
forty-five  years,  were  disinterred  and  burned.  Evans  has 

80  Ives,  op.  cit.,  p.  252. 
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collected  a  mass  of  materials  regarding  the  mediseval  and 
modern  procedure  in  punishing  insects  and  lower  animals. 
They  were  tried  in  the  courts  in  the  same  way  as  human 
beings ;  cases  were  appealed  to  the  higher  courts  and  decisions 
sometimes  reversed;  pardons  from  the  king  were  sometimes 
secured  for  dogs  or  hogs  or  cattle.  As  late  as  1893  a  manual 
for  the  use  of  priests  in  performing  exorcisms  was  revised. 
In  1474  a  pig  was  sentenced  to  be  hanged  in  Lausanne 
“  until  death  ensueth  ”  for  having  devoured  an  infant  in 
its  cradle  and  to  remain  suspended  from  the  gallows  for  a 
certain  period  as  a  warning  to  evil-doers.31  When  animals 
were  charged  with  crime,  they  were  thrust  into  the  same 
prisons  with  human  beings  and  subjected  to  the  same  treat¬ 
ment  while  awaiting  trial.  The  jailer  charged  the  same 
amount  for  boarding  a  pig  as  for  hoarding  other  prisoners. 
A  dog,  for  the  crime  of  biting  the  leg  of  a  member  of  the 
municipal  council  in  1712,  was  sentenced  to  one  year’s  impris¬ 
onment  in  an  iron  cage  in  the  market-place.32 

In  general  until  the  last  two  centuries,  with  certain 
relatively  brief  periods  as  exceptions,  design  or  intent  was  not 
considered  in  the  treatment  of  criminals,  or  was  considered 
only  occasionally  or  incidentally;  little  interest  in  the  ques¬ 
tion  of  responsibility  appeared,  f  It  was  generally  argued 
that  an  evil  spirit  or  the  devil  was  the  motivating  factor  and 
that  the  individual  who  was  influenced  by  the  devil  should 
be  punished. 

8.  Schools  of  Criminology. — Nothing  that  can  be  called 
a  school  of  criminology  developed  until  the  late  modern 
period.  Since  that  time  three  schools  are  important,  partic¬ 
ularly  in  connection  with  the  question  of  responsibility:  the 
classical,  the  neo-classical,  and  the  positive  or  Italian.  The 
classical  school,  to  which  Beccaria  made  one  of  the  first 
significant  contributions  and  to  which  Bousseau,  Montesquieu, 
and  Voltaire  belonged,  maintained  the  doctrine  of  psychologi¬ 
cal  hedonism,  that  the  individual  calculates  pleasures  and  pains 

31 E. .  P.  Evans,  The  Criminal  Prosecution  and  Capital  Punish¬ 
ment  of  Animals,  p.  143. 

32  Ibid.,  p.  175. 
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in  advance  of  action  and  regulates  his  conduct  by  the  results  of 
the  calculations.  They  concluded  from  this  that  it  was  neces¬ 
sary  to  make  undesirable  acts  painful  by  attaching  punish¬ 
ment  to  them  and  to  make  the  amount  of  pain  thus  attached 
entirely  definite,  so  that  the  prospective  criminal  could  make 
his  calculations  on  it,  and  to  make  it  just  sufficient  so  that  the 
pain  would  exceed  the  pleasure.  Since  the  punishment  must 
be  one  that  can  be  calculated,  it  must  be  the  same  for  all  indi¬ 
viduals,  regardless  of  age,  mentality,  social  status,  or  other 
condition.  Responsibility  had  nothing  to  do  with  it.  Bentham 
tried  to  work  out  definite  mathematical  laws  for  the  infliction 
of  punishment;  this  was  merely  an  extension  of  the  hedo- 
nistic  calculus. 

The  neo-classical  school  of  the  French  Revolution  and 
the  period  immediately  following  maintained  that  the  classical 
doctrine  was  correct  in  general,  but  that  it  should  be  modified 
in  certain  details ;  since  children  and  “  lunatics  99  could  not 
calculate  pleasures  and  pains  they  should  not  be  regarded  as 
criminals  or  punished.  They  extended  this  principle  to 
others,  also,  to  some  extent  by  taking  into  account  “  mitigating 
circumstances.  ”  By  these  exceptions  they  took  responsi¬ 
bility  into  account  as  of  primary  importance.  This  became 
the  basic  principle  of  the  judicial  and  legal  system  of  western 
civilization  during  the  last  century. 

The  positive  school  denied  individual  responsibility  to  any 
criminal.  They  maintained  that  any  crime,  as  any  other  act,  is 
a  natural  act,  just  like  a  cyclone,  a  flood,  a  stroke  of  lightning, 
or  the  striking  of  a  snake.  Therefore  they  denied  entirely 
the  ethical  desirability  of  punishment.  They  admitted  that, 
in  self -protection,  the  group  must  do  something  about  it  just 
as  it  must  take  precautions  against  floods  or  lightning  or 
snakes.  But  they  maintained  that  such  precautions,  even  if 
they  involved  the  death  or  permanent  segregation  of  the 
criminal,  should  not  be  considered  to  be  punishment,  any 
more  than  similar  methods  of  dealing  with  the  insane  should 
be  considered  punishment.  They  contended,  therefore,  that 
those  criminals  who  could  be  reformed  should  be  reformed, 
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that  those  who  could  not  be  reformed  should  be  segregated  or 
killed,  but  that  it  was  especially  important  to  modify  the  con¬ 
ditions  which  produced  the  criminal. 
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CHAPTER  XY 


ETHICS  AND  ECONOMY  OF  PUNISHMENT 

1.  The  Two  Attitudes  Toward  the  Criminal. — Two 

attitudes  may  be  taken  toward  the  criminal.  One  is  a  -hostile 
attitude,  with  insistence  that  the  criminal  be  made  to  suffer. 
According  to  that  conception,  every  law  must  contain  a  pen¬ 
alty  and  the  penalty  must  be  inflicted  on  every  one  convicted 
of  violating  the  law.  The  penalty  means  suffering,  which  is 
justified  in  various  ways.  The  demand  for  punishment  may 
be  merely  vengeance,  or  it  may  be  on  the  somewhat  higher 
level  of  retribution,  deterrence,  or  reformation.  The  second 
attitude  is  one  of  inquiry,  desire  to  secure  comprehension  of 
the  situation  and  to  work  out  methods  of  control  based  on 
this  comprehension.  This  represents  scientific  procedure  both 
from  the  point  of  view  of  understanding  and  of  controlling 
the  situation.  Suffering  may  be  necessary  in  the  process  of 
control,  but  the  suffering  is  incidental,  not  the  direct  aim  of 
the  process.  The  second  attitude  is  now  evident  in  the  juvenile 
court  procedure  and  is  being  extended  into  the  criminal 
courts,  the  prisons  and  reformatories,  and  the  systems  of  pro¬ 
bation  and  parole. 

2.  The  Values  of  Punishment. — After  the  early  attempt 
to  justify  punishment  by  considerations  of  a  transcendental 
nature,  the  leaders  of  thought  in  this  field  stated  punishment 
in  terms  of  social  utility.  That  is,  they  insisted  that  social 
utility  resulted  from  punishment  and  constituted  the  justi¬ 
fication  of  punishment.  But  little  of  this  literature  frankly 
faced  the  issue  of  punishment  versus  other  methods  of  dealing 
with  criminals.  It  is  assumed  without  argument  that  punish¬ 
ment  was  necessary,  and  the  problem  was  largely  a  problem 
of  formulating  an  acceptable  statement  of  this  necessity.  And 
this  was  largely  a  controversy  between  adherents  of  rival  con¬ 
cepts  or  explanations,  not  a  controversy  between  the  adherents 
and  opponents  of  punishment.  The  philosophers  were  con- 
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cerned,  also,  principally  with  the  question  of  the  abstract  right 
of  the  state  to  punish  for  crime.  But  even  if  one  admits 
that  the  state  has  such  a  right  in  general,  the  further  problem 
remains  of  determining  whether  punishment  is  economical  in 
the  larger  sense.  Moreover,  the  philosophical  discussions  have 
been  concerned  primarily  with  the  purpose  or  aim  of  punish¬ 
ment  and  with  the  amount  and  nature  of  punishment,  not 
with  its  justification. 

The  following  values  of  punishment  are  indicated  by  those 
who  insist  on  the  desirability  of  punishment:  (a)  Punish¬ 
ment  as  retribution.  It  is  urged  by  leaders  and  is  accepted  by 
the  general  public  that  the  criminal  deserves  to  suffer.  This 
suffering  is  imposed  by  the  society  in  its  corporate  capacity  and 
is,  thus,  the  political  counterpart  of  individual  revenge.  Sir 
James  Stephen  stated: 

“  Criminal  procedure  is  to  resentment  what  marriage  is  to 
affection:  namely,  the  legal  provision  for  an  inevitable  impulse  of 
human  beings.” 

But  this  is  a  statement  of  the  aim  or  purpose  of  punish¬ 
ment,  and  not  a  justification  of  punishment  in  terms  of  the 
social  utilities  produced  by  it. 

“  No  amount  of  guilt  on  the  part  of  the  evil-doer  absolves 
us  from  responsibility  for  the  consequences  upon  him  and  others 
of  our  way  of  treating  him.” 1 

That  is,  a  justification  of  the  punishment  must  be  stated 
in  terms  of  the  future  effects  of  the  punishment.  The  future 
is  not  often  considered  by  those  who  insist  that  the  criminal 
deserves  to  be  punished.  So  far  as  it  is  considered,  it  is  urged 
that  unless  the  criminal  gets  the  punishment  he  deserves,  one 
or  both  of  the  following  effects  will  be  produced :  the  victim 
will  seek  individual  revenge,  which  may  mean  lynch-law 
if  his  friends  cooperate  with  him;  or  the  victim  will  refuse 
to  make  complaint  or  offer  testimony  and  the  state  will  there¬ 
fore  be  handicapped  in  dealing  with  criminals. 

(b)  Punishment  as  a  means  of  reformation.  The  advo¬ 
cates  of  punishment  insist  that  it  modifies  the  conduct  of 

1  John  Dewey,  Human  Mature  and  Conduct,  pp.  18-19. 
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criminals.  It  may  accomplish  this  either  by  creating  a  fear 
of  repetition  of  the  punishment,  by  creating  a  conviction  that 
crime  does  not  pay,  or  by  breaking  habits  that  criminals  have 
formed,  especially  if  the  penalty  is  a  long  period  of  imprison¬ 
ment  which  gives  the  habits  no  opportunity  for  expression. 
Such  illustrations  as  the  following  are  given  in  support  of 
this  argument:  If  the  bees  swarm  out  of  their  hive  and 
sting  the  boy  who  molests  them,  they  will  not  be  troubled  by 
him  in  the  future;  if  they  should  fly  from  the  hive  on  the 
approach  of  the  boy  and  leave  their  honey  at  his  disposal, 
they  would  be  troubled  again  and  again.  Moreover,  attention 
is  called  to  the  fact  that  experiments  with  animals  have  shown 
that  animals  frequently  learn  an  operation  more  quickly 
when  they  are  punished  for  failure  than  when  they  are 
rewarded  for  success.  A  city  attorney,  speaking  in  defense 
of  punishment,  stated : 

“  You  must  inflict  pain  to  get  results.  It  was  that  way  with 
me  when  I  was  a  boy:  I  had  been  misbehaving  and  my  father  gave 
me  an  awful  e  whaling  ’  and  he  had  to  do  it  only  once.  I  had  the 
same  experience  in  dealing  with  my  son.  It  is  the  same  way  with 
criminals :  You  must  inflict  pain  to  get  results.” 

(c)  Punishment  as  a  deterrent.  It  is  maintained,  also, 
that  the  infliction  of  pain  upon  those  convicted  of  crime  serves 
to  deter  others  from  crime,  and  that  it  has  great  value  for 
that  reason,  even  if  some  individuals  are  not  deterred  by  the 
prospect. 

“  Not  the  crimes  punished,  but  the  crimes  prevented  should  meas¬ 
ure  the  worth  of  the  law.  ...  If  out  of  a  score  of  law-abiding 
persons,  only  one  obeys  the  law  from  fear  of  its  penalties,  it  does 
not  follow  that  the  penal  system  occupies  a  correspondingly  insignifi¬ 
cant  place  among  the  supports  of  social  order.  For  the  rules  of  the 
social  game  are  respected  by  the  many  good  men  chiefly  because  they 
are  forced  upon  the  few  bad.  If  the  one  rascal  among  twenty  men 
might  aggress  at  will,  the  higher  forms  of  control  would  break  down, 
the  fair-play  instinct  would  cease  to  bind,  and,  between  bad  example 
and  the  impulse  of  retaliation,  man  after  man  would  be  detached 
from  the  honest  majority.  Thus,  the  deadly  contagion  of  lawlessness 
would  spread  with  increasing  rapidity  till  the  social  order  lay  in 
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ruins.  The  law,  therefore,  however  minor  its  part  at  a  given  moment 
in  the  actual  coercion  of  citizens,  is  still  the  cornerstone  of  the  edifice 
of  order.”  2 

When  deterrence  was  regarded  as  the  principal  purpose  of 
punishment,  penalties  were  made  as  public  and  as  brutal  as 
possible, — witness  the  ducking  stool,  the  stocks,  the  pillory, 
the  public  hangings,  and  the  gibbeting  of  the  bpdy  so  that  it 
might  remain  as  long  as  possible  as  an  example  to  the  public. 
Recently  the  sheriff  in  Chicago  reverted  to  this  practice  of 
public  hangings,  but  his  method  was  found  to  be  illegal. 
Whenever  the  fiction  that  is  known  as  a  “  crime-wave  ”  is 
heralded,  a  demand  for  an  increase  in  the  severity  of  the 
penalties  arises,  based  on  the  assumption  that  the  more  severe 
the  penalty,  the  more  effectively  it  will  deter  others  from 
similar  crimes. 

(d)  Punishment  and  social  solidarity.  It  is  asserted, 
finally,  that  respect  for  law  grows  largely  out  of  the  opposition 
to  those  who  violate  the  law.  The  public  hates  the  criminal 
and  this  hatred  is  expressed  in  the  form  of  punishment.  In 
standing  together  against  the  enemy  of  their  values,  they 
develop  group  solidarity  and  respect  for  the  orders  of  the 
group.  Tarde  states :  “  When  we  shall  cease  to  hate  and 

stigmatize  the  criminal,  crime  will  multiply.”  And  this  may 
be  so  not  only  because  the  punishment  deters  the  near-crim¬ 
inals  but  also  because  it  is  an  instrument  for  the  development 
of  ideals  and  attitudes  in  the  general  law-abiding  public. 

3.  The  Limitations  and  Evils  of  Punishment.— -While 
there  is  no  doubt  that  punishment  does  have  values  such 
as  those  outlined  above,  there  is,  on  the  other  hand,  no  doubt 
that  punishment  has  a  limited  efficiency  in  producing  these 
values  and  that  whatever  good  results  are  produced  are 
offset,  to  a  greater  or  less  degree,  by  other  effects  that  are 
not  intended.  We  do  not  know  precisely  the  value  of  punish¬ 
ment  either  for  reformation,  deterrence,  or  group  solidarity, 
but  sufficient  evidence  is  available  to  make  possible  a  general 
comparison  of  the  values  and  evils  of  punishment. 

(a)  Punishment  makes  the  criminal  hate  society.  Punish - 


2  E.  A.  fioss,  Social  Control,  p.  125. 
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ment,  of  course,  produces  different  effects  on  different  indi¬ 
viduals,  but  the  characteristic  effects  of  punishment  for  the 
more  serious  offenses,  such  as  murder,  burglary,  rape,  embez¬ 
zlement,  and  larceny,  is  to  make  the  criminal  hate  society, 
or,  at  least,  hate  society  as  represented  in  the  state.  The 
criminal  finds  that  others  hate  him.  Not  only  the  officers  of 
the  state — police,  judges,  prosecutors,  wardens,  and  guards — 
but  also  the  citizens  who  have  no  official  position  express  this 
attitude  of  hatred.  Naturally  he  reacts  by  hating  them. 
Because  of  the  ostracism  by  ordinary  society  his  character 
and  personality  are  frequently  disorganized  and  he  loses 
balance,  becomes  psychopathic,  seeks  revenge.  He  cannot 
gain  or  regain  a  position  in  society  as  represented  in  the 
state,  and  he  is  therefore  forced  into  association  with  pro¬ 
fessional  criminals,  from  whom  he  secures  a  certain  recogni¬ 
tion,  a  status,  and  a  knowledge  of  the  technique  of  crime. 

The  illustration  of  the  bees  and  the  boy  would  apply  to 
the  relations  of  society  and  the  criminal  only  if  the  social 
policy  were  to  get  rid  of  the  criminal  entirely  after  his  first 
offense,  by  policies  such  as  death,  banishment,  or  permanent 
segregation  in  penal  institutions.  But  our  actual  policy  is 
to  permit  almost  all  of  the  criminals  to  return  to  society,  in 
a  physical  sense,  but  to  hold  them  off,  make  them  keep  their 
distance,  segregate  them  in  the  midst  of  the  ordinary  com¬ 
munity.  Thus  they  are  kept  as  aliens,  outsiders,  isolated  from 
the  culture  of  the  group.  If  they  are  to  be  turned  into  good 
citizens  they  must  assimilate  the  culture  of  the  group,  or  the 
group  must  assimilate  them.  But  the  only  way  for  the  group 
to  do  this  is  by  frequent  and  intimate  contacts  with  them. 
If  the  bees  had  to  assimilate  the  boy  after  stinging  him,  they 
would  find  their  efficiency  in  assimilation  distinctly  low. 
The  greatest  failure  of  punishment  is  that  it  makes  reforma¬ 
tion  almost  impossible  for  those  convicted  of  the  more  serious 
crimes,  because  the  hatred  of  society  produces  hatred  in  the 
criminal,  a  demand  for  revenge,  personal  disorganization, 
isolation,  loss  of  status,  and  the  acquisition  of  a  technique 
of  crime.  The  following  quotations  from  autobiographies 
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of  criminals  illustrate  the  attitudes  that  are  developed 
by  punishment. 

“  I  know  that  degradation  and  a  spirit  of  revenge,  a  determina¬ 
tion  to  retaliate,  ‘  to  get  even  ’,  is  frequently  the  result.  The  prisoner 
is  not  only  deprived  of  his  liberty,  but  also  of  his  self-respect  and 
whatever  innate  sense  of  decency  he  may  possess.”  3 

“  Everywhere  I  am  catalogued  as  a  social  outcast,  and  am  lawful 
prey  for  any  officer  of  the  law.  All  my  relations  with  society  impress 
me  with  the  fact  that  I  am  outside  the  pale  of  decency.  The 
language,  manners,  and  acts  of  those  who  deal  with  me  are  voiced 
in  a  single  monotonous  accusation :  ‘  You  are  a  bad  man  and  we 

hate  you.’  I  am  slapped  on  the  face  by  society.  I  am  not  human 
if  I  fail  to  hit  back.”  4 5 

“  I  left  prison  with  a  feeling  of  bitterness  and  of  hatred  in  my 
heart.  .  .  .  Almost  every  man  with  whom  I  came  in  contact  while 

in  prison  expressed  that  same  feeling  ....  He  was  ‘  going  to 
get  even  ’  and  ‘  make  somebody  pay  ’  for  his  punishment  and  suffer¬ 
ing.  .  .  .  The  sense  of  being  shut  out  by  society  from  all  nor¬ 

mal  lines  of  activity  simply  served  to  intensify  these  instincts  and 
increase  their  force.”  6 * 

“  I  have  had  the  privilege  of  living  almost  a  year  as  a  prisoner 
in  close  company  with  the  outcasts  of  our  society.  It  was  a  revela¬ 
tion  of  the  utter  futility  of  the  whole  system  of  punishment,  a 
revelation  far  beyond  the  knowledge  I  got  in  years  of  contact  as  a 
court  official  and  as  the  friend  of  many  ex-oonvicts.  My  earlier 
impression  was  profoundly  reenforced,  that  every  man  comes  out 
of  prison  worse  than  he  goes  in,  save  the  very  few  who  happen  to 
be  rescued  by  the  rare  accident  of  a  helpful  friendship.  There  can 
be  no  ‘  good  prison.’  There  can  be  no  £  good  prison  official.’  I  never 
saw  one  but  was  the  worse  for  the  power  he  wielded.  Nor  did  I 
ever  see  the  forces  of  authority,  fear,  and  punishment  produce  any¬ 
thing  but  hate,  cowardice,  and  hypocrisy.”  8 

Professional  criminals  are  admired  and  emulated  by  many 
of  the  youth  of  the  community.  With  their  attitudes  of 
hatred  and  revenge,  they  become  the  nucleus  of  an  increasing 

3  D.  Lowrie,  My  Life  in  Prison,  pp.  37-38. 

4J.  P.  Alexander,  Jour.  Grim.  Law,  13:240-241,  August,  1922, 
(| noting  a  criminal  of  international  reputation,  who  had  spent  twenty- 
five  years  in  jails  and  prisons. 

5 “In  the  Clutch  of  Circumstances”  ( Autobiography  of  a  Crim¬ 
inal)  ,  pp.  148  ff. 

6  It.  N.  Baldwin :  “  The  Conquest  of  Punishment,”  World  Tomor¬ 

row.  5:  242,  August,  1922. 
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group  who  develop  the  same  attitudes.  Thus  the  effect  of 
punishment  is  depreciated  and  the  good  effects  may  be  more 
than  balanced  by  the  bad  effects. 

(b)  Punishment  develops  caution.  It  is  asserted  that 
a  painful  experience  with  the  bees  will  make  a  boy  “  think 
twice 99  before  he  molests  them  again.  But  the  “  thinking 
twice  99  may  be  a  means  of  securing  immunity  from  the  bees 
while  molesting  them.  At  least  on  the  frontier,  where  the 
wild  bees  do  not  have  protection  from  the  father  of  the  boy, 
the  boy  soon  learns  that  he  can  smoke  out  the  bees  and  get 
the  honey  without  suffering.  He  has  been  made  cautious  by 
the  previous  suffering,  but  not  deterred.  Thomas  and 
Znaniecki,  in  the  following  statement,  describe  the  result  in 
more  general  terms. 

“  Repression  does,  indeed,  develop  the  attitude  of  fear  which 
efficiently  counterbalances  anti-social  tendencies,  but  only  if  a  situ¬ 
ation  similar  to  that  which  resulted  in  punishment  presents  itself; 
in  other  words,  it  prevents  the  repetition  of  similar  anti-social  acts. 
But  it  does  not  prevent  the  individual  from  satisfying  his  socially 
undesirable  tendencies  by  constructing  new  situations  in  which  he 
will  try  to  avoid  social  repression.  In  order  to  have  the  individual 
conform  in  his  behavior  with  definite  social  rules,  it  is  not  enough  to 
frighten  him  away  from  certain  forms  of  behavior  conflicting  with 
these  rules,  but  it  is  indispensable  to  make  him  positively  want 
to  conform.”  7 

Sometimes  the  punishment,  in  developing  caution,  pro¬ 
duces  a  disorganized  personality,  a  sneaking,  underhanded 
person  who  is  more  dangerous  than  the  one  who  violates  law 
in  a  more  open  way. 

One  form  of  caution  that  results  from  punishment  is  the 
policy  adopted  by  professional  criminals  of  retaining  criminal 
lawyers  for  their  defense.  Such  lawyers  are  more  Skilful  in 
securing  acquittals  and  light  penalties  and  more  unscrupulous 
in  the  use  of  various  methods  than  the  ordinary  lawyer.  A 
study  of  twenty-seven  such  criminal  lawyers  was  included  in 
the  “  Survey  of  Criminal  Justice  ”  in  Cleveland,  and  it  shows, 
for  instance,  that  criminals  represented  by  such  lawyers 
received  suspension  of  sentences  in  20  per  cent,  more  cases 


7  Op.  tit.,  vol.  4,  p.  132. 


346 


CRIMINOLOGY 


than  those  represented  by  other  lawyers.  This  is  partly  due 
to  the  technical  skill  of  such  lawyers,  partly  to  their  “  political 
connections/'’ 8  When  these  professional  criminals  are  con¬ 
victed,  they  generally  succeed,  through  their  attorneys,  in 
securing  relatively  light  penalties.  The  amateur  criminal  is 
the  one  who  gets  the  heavy  penalty,  because  of  his  lack  of 
skill  in  dealing  with  organized  justice,  but  he  reacts  by 
hating  society  and  soon  acquires  the  technique  of  crime  and 
of  escaping  justice  in  his  association  with  the  professionals 
of  long  standing. 

(c)  Punishment  creates  other  undesirable  attitudes.  The 
prevention  of  a  specific  act  by  means  of  punishment  does  not 
prove  that  punishment  has  promoted  the  social  welfare.  The 
good  accomplished  by  preventing  that  specific  act  may  be  more 
than  off-set  by  general  attitudes  produced  by  it.  For  instance, 
a  child  may  be  deterred  from  lying  by  punishment.  But  the 
child  may,  as  a  result,  come  to  fear  the  parent  who  inflicted 
the  punishment,  and  be  estranged  or  alienated.  If  the  parent 
is  to  have  great  influence  over  the  child,  he  must  keep  the  con¬ 
fidence  of  the  child,  and  the  relation  between  them  must  be 
very  intimate  and  friendly,  especially  at  the  time  when  the 
child  begins  to  be  away  from  home  many  hours  a  day  in  school 
or  elsewhere.  If  a  particular  delinquency  is  prevented  with  a 
loss  of  power  to  control  the  child  in  general,  it  is  a  doubtful 
gain.  And  thus  the  state  frequently  creates  other  attitudes 
in  criminals  or  in  the  public  even  when  a  particular  crime  is 
successfully  prevented — lack  of  respect  for  law,  lack  of 
patriotism,  lack  of  willingness  to  sacrifice  for  the  state,  lack 
of  initiative,  and,  in  general,  a  sodden  and  shiftless  character. 
Real  efficiency  in  dealing  with  crime  requires  not  only  the 
stopping*  of  specific  violations  of  law,  but  the  accomplishment 
of  this  without  weakening  the  state  in  its  relation  to  indi¬ 
viduals  and  without  weakening  the  powers  of  the  individual. 
Punishment  is  decidedly  injurious  in  this  way. 

(d)  Punishment  often  makes  crime  more  exciting.  One 
of  the  fundamental  wishes  of  human  beings  is  the  wish  for 

8 “Cleveland  Survey  of  Criminal  Justice,”  Part  I,  The  Criminal 
Courts,  by  R.  H.  Smith  and  H.  B.  Ehrmann,  p.  17. 
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new  experience,  and  new  experience  is  in  general  found  in 
situations  that  present  problems.  Things  that  are  dangerous 
are  in  this  class  of  problematical  situations,  and  on  that 
account  many  persons  find  the  thing  that  is  dangerous  to  be 
especially  thrilling,  and  gain  standing  because  of  their  courage 
or  skill  in  solving  the  problems. 

A  young  boy,  thirteen  years  of  age,  succeeded  in  breaking  into 
a  store  and  stealing  $1500  from  a  safe.  While  awaiting  a  hearing 
of  the  case  in  the  juvenile  court,  he  remained  at  home  and  had  a 
large  company  of  boy  admirers  visiting  him.  When  a  probation 
officer  came  to  see  him  the  boy  opened  the  conversation  with  the 
question,  “  Did  you  see  where  I  made  the  headlines  ?  ” 

Among  criminals  one’s  standing  is  frequently  high  in  pro¬ 
portion  to  the  severity  of  the  sentence.  When  Donald  Lowrie 
informed  a  fellow-prisoner  in  San  Quentin  prison  that  his 
sentence  was  fifteen  years — 

“  His  demeanor  instantly  changed.  ...  I  learned  later  that 
a  prisoner’s  respect  for  his  fellow  is  in  direct  proportion  to  the 
length  of  his  sentence.  Those  with  a  one  year  sentence  are  not  worthy 
of  consideration^  ’ That  sentence  is  known  as  a  ‘  sleep.’  ”  9 

(e)  Reformation  must  be  a  constructive  process.  Punish¬ 
ment  may  produce  fear,  but  more  than  fear  is  required  for  an 
alteration  of  character  and  personality.  Reformation  means 
not  only  a  determination  to  change  one’s  character,  but  a  con¬ 
structive  process  of  organizing  or  re-organizing  character. 
Materials  for  the  construction  of  character  are  therefore 
necessary,  and  pain  does  not  furnish  these  materials.  One 
must  have  stimulations,  patterns,  suggestions,  sentiments,  and 
ideals  presented  to  him.  And  the  individual  must  develop  his 
definitions  and  attitudes  by  practice,  generally  in  a  slow  and 
gradual  manner,  in  association  with  other  human  beings.  One 
must  have  an  appreciation  of  the  values  which  are  conserved 
by  the  law,  and  this  can  be  produced  only  by  assimilating  the 
culture  of  the  group  which  passed  the  law,  or,  stated  other¬ 
wise,  only  if  the  group  which  passed  the  law  assimilates  the 
criminal.  The  negative  act  of  prohibiting  a  thing  is  not 
sufficient  because  it  is  not  constructive. 


9  D.  Lowrie,  My  Life  in  Prison,  pp.  62-63. 
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(f)  Punishment  generally  stops  constructive  efforts.  If 
the  group,  in  a  spirit  of  hatred,  inflicts  punishment  upon  the 
offender,  it  generally  sits  back,  after  the  penalty  is  inflicted, 
with  a  sigh  of  relief  and  with  a  feeling  that  the  matter  is  now 
settled.  Especially  when  a  serious  crime1  is  committed,  the 
whole  community  may  become  incensed,  start  on  a  hunt  for 
the  criminal,  and  punish  him  severely.  Something  has  been 
done  about  it  and  that  is  a  relief.  But  the  situation  remains, 
in  general,  just  as  it  was  before,  and  in  a  short  time  others 
commit  the  same  crime.  The  punishment  has  been  a  means 
of  releasing  the  emotions  and  using  up  the  propelling  forces 
in  conduct  in  a  relatively  unproductive  effort  to  get  even  with 
the  particular  individual  who  disturbed  the  community.  It 
would  be  more  satisfying  in  the  long  run  to  make  an  intensive 
effort  to  determine  the  psychological  and  social  conditions  that 
led  to  the  atrocious  crime,  using  the  interests,  emotions,  and 
wishes  in  a  more  controlled  way  to  produce  an  eventual  modifi¬ 
cation  in  the  situation. 

In  general  the  argument  that  punishment  reduces  crime 
is  based  on  the  assumption  of  hedonism,  that  people  regulate 
their  behavior  by  calculations  of  pleasures  and  pains.  Dewey 
states  the  general  fallacy  in  this  assumption  in  the  proposition : 

Deliberation  “  no  more  resembles  the  casting-up  of  accounts 
of  profit  and  loss,  pleasures  and  pains,  than  an  actor  engaged  in 
drama  resembles  a  clerk  recording  debit  and  credit  items  in  his 
ledger.” 10 

Many  criminals  never  consider  the  penalty.  Sometimes 
this  is  because  they  are  psychopathic  or  feeble-minded  or  act¬ 
ing  under  the  stress  of  a  great  emotion.  Sometimes  the 
penalty  merely  makes  the  prohibited  act  more  alluring.  Many 
prisoners  have  described  their  mental  processes  in  the  violation 
of  law,  and  it  appears  that  few  of  them  give  much  considera¬ 
tion  to  the  penalty. 

“  As  for  the  penalty,  that  never  occurred  to  me  at  all.  It  would 
not  have  made  any  difference  if  it  had.  .  .  .  Few,  if  any,  men 

are  deterred  from  the  commission  of  crime  by  reason  of  the  fear  of 


10  John  Dewey,  Human  Nature  and  Conduct,  p.  199. 
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consequences,  even  after  they  know  the  consequences  down  to  the 
last  sickening  detail.”  u 

Miinsterberg  sums  up  the  reasons  for  believing  the  deter¬ 
rent  power  of  punishment  is  limited  as  follows : 

“  The  hope  of  escaping  justice  in  the  concrete  case  will  easily 
have  a  stronger  feeling  tone  than  the  opposing  fear  of  the  abstract 
general  law.  The  strength  of  the  forbidden  desire  will  narrow  the 
circle  of  association  and  eliminate  the  idea  of  the  probable  conse¬ 
quences.  The  stupid  mind  will  not  link  the  correct  expectations, 
the  slow  mind  will  bring  the  check  too  late,  when  the  deed  is  done, 
the  vehement  mind  will  overrule  the  energies  of  inhibition,  the  emo¬ 
tional  mind  will  be  more  moved  by  the  anticipated  immediate  pleas¬ 
ure  than  by  the  thought  of  a  later  suffering.  And  all  this  will  be 
reinforced  if  overstrain  has  destroyed  the  nervous  balance,  or  if 
stimulants  have  smoothed  the  path  of  motor  discharge.  If  the 
severity  of  cruel  punishments  has  brutalized  the  mind,  the 
threat  will  be  as  ineffective  as  if  the  mildness  of  punishment  had 
reduced  its  pain.  And,  worst  of  all,  this  fear  will  be  ruled  out  if 
the  mind  develops  in  an  atmosphere  of  crime  where  the  child  hears 
of  the  criminal  as  a  hero,  and  looks  at  jail  as  an  ordinary  affair, 
troublesome  only  as  most  factors  in  his  slum  life  are  troublesome; 
or  if  the  anarchy  of  corruption  or  class  justice,  of  reckless  legisla¬ 
tion  or  public  indifference  to  law  defeats  the  inhibiting  counter  idea 
of  punishment  and  deprives  it  of  its  emotional  strength.”  12 

The  only  thing  this  means  is  that  punishment  does  not 
deter  all  people. 

It  would  be  instructive  to  have  statistical  proof  that  pun¬ 
ishment  did  or  did  not  deter,  or  the  extent  to  which  it  did 
deter.  But  there  is  no  such  proof.  Figures  are  sometimes  given 
for  particular  communities  for  short  periods  of  time,  but  they 
are  not  conclusive.13  The  original  data  are  unreliable,  and  it 

n  Lowrie,  op.  tit.,  pp.  5,  37. 

12  H.  Miinsterberg,  On  the  Witness  Stand,  pp.  258-260. 

13  An  interesting  attempt  was  made  to  prove  that  crime  was 
not  reduced  by  severe  penalties  by  a  comparison  of  frequency  of 
convictions  and  severity  of  penalties  by  judicial  districts  in  New 
York  State  for  the  period  1846-1850.  See  New  York,  Assembly  Doc., 
20,  1852,  pp.  40  ff.  The  statistical  reports  of  Canada  show  that  since 
1891  the  severity  of  penalities  for  indictable  offenses  has  decreased 
decidedly,  with  no  appreciable  change  in  the  proportion  of  recidivists. 
Canada,  Dominion  Bureau  of  Statistics,  Criminal  Statistics,  1920, 
p.  viii. 
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is  impossible  to  isolate  the  two  factors  of  punishment  and 
crime.  We  cannot  even  tell  from  statistics  whether  capital 
punishment  deters  from  murder  more  efficiently  than 
other  methods  of  punishment.  It  is  claimed  by  some  persons 
that  the  more  atrocious  crimes  are  infrequent  in  England 
because  punishment  there  is  swift  and  sure.  If  that  were  the 
explanation  we  would  expect  few  murders  in  the  southern 
states  of  America  where  punishment  for  murder,  also,  is  swift 
and  very  severe.  As  a  matter  of  fact,  the  murder  rate  there 
is  very  high,  but  it  cannot  be  proved  that  this  is  due  to  the 
severity  of  the  penalties  with  any  more  certainty  than  it  can  be 
proved  that  the  infrequency  of  murders  in  England  is  due  to 
the  severity  of  the  penalties. 

4.  Modifications  in  the  Orthodox  Theory  of  Punish¬ 
ment. — During  the  last  fifty  years,  as  never  before,  the  ortho¬ 
dox  theory  of  punishment  has  been  compelled  to  meet  the 
issue  of  the  justification  of  punishment.  As  a  result  it  has 
been  undergoing  decided  modifications.  Two  factors  have 
been  especially  important  in  producing  this  modification :  one 
is  the  development  of  a  causal  explanation  of  behavior,  the 
other  is  the  introduction  of  elements  of  procedure  which  were 
in  conflict  with  the  orthodox  theory  but  were  not  realized  to 
be  in  conflict  with  it. 

In  the  earlier  period  the  will,  assumed  to  be  isolated  from 
all  other  psychological  and  social  processes  and  conditions, 
was  given  as  the  explanation  of  behavior.  The  Italian  school 
of  criminologists  undertook  to  state  a  mechanistic  explanation 
of  crime,  thereby  denying  the  doctrine  of  the  freedom  of  the 
will.  Their  explanation  was  not  at  all  satisfactory,  but  it 
resulted  in  a  demand  by  them  that  crime  should  be  regarded 
as  any  other  natural  phenomenon  and  dealt  with  as  such. 
They  denied  the  validity  or  efficiency  of  the  hostile  attitude 
that  had  been  expressed  in  punishments  and  insisted  that 
crime  should  be  controlled  just  as  are  floods  or  lightning  or 
other  natural  evils. 

To  that  argument  of  the  Italian  school  has  been  added  an 
immense  weight  of  authority  in  the  present  generation.  By 
many  methods  the  factors  that  produce  crime  are  being 
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isolated  and  investigated.  With  this  development  of  a  natural 
science  point  of  view  in  regard  to  crime,  it  is  logical  and 
“  natural  ”  that  the  same  conclusion  should  be  reached  regard¬ 
ing  control  that  has  been  reached  and  applied  in  natural 
science :  control  by  a  comprehension  of  the  mechanisms  and 
processes  involved  rather  than  by  a  mere  act  of  will  or  an 
emotional  reaction.  The  emphasis  on  feeblemindedness  and 
psychopathic  personality  as  explanations  of  crimes  in  recent 
years  has  undoubtedly  helped  establish  the  view  that  the 
criminal  should  be  understood  and  helped,  or  else  be  segre¬ 
gated,  rather  than  made  to  suffer  as  a  result  of  the  hostile 
attitudes  of  the  public. 

The  actual  effect  of  the  development  of  explanations  of 
crime  has,  therefore,  been  to  modify  procedure  in  dealing  with 
criminals.  It  would  be  logically  possible,  to  be  sure,  for  a 
person  to  accept  a  mechanistic  interpretation  of  crime  and  still 
favor  the  hostile,  punishment  attitude  as  a  means  of  control. 
But  since  the  legal  policies  have  been  based  on  the  doctrines  of 
individual  responsibility  and  freedom  of  the  will,  the  con¬ 
clusion  that  those  doctrines  were  not  valid,  at  least  for  a 
large  portion  of  the  criminal  population,  has  caused  the  whole 
super-structure  of  punishment  to  topple. 

Probably  an  even  more  important  factor  in  the  modifica¬ 
tion  of  the  orthodox  theory  has  been  the  large  number  of 
encroachments  made  on  the  punitive  procedure.  A  bit  at  a 
time,  conflicting  policies  have  been  introduced — reformatories, 
education  in  prisons,  probation  and  parole,  juvenile  court, 
specialized  courts,  psychopathic  laboratories  connected  with 
courts  and  various  other  things.  Even  while  orthodox  theo¬ 
rists  were  loudly  demanding  the  policy  of  punishment,  that 
policy  was,  without  their  knowledge,  being  supplanted.  And 
as  these  competing  policies  have  been  introduced,  it  has 
appeared  that  some  of  them  are  more  successful  than  the  puni¬ 
tive  procedure  of  earlier  days.  And  in  support  of  the  new 
methods  a  new  theory  has  been  organized.  So  the  develop¬ 
ment  has  been  as  follows :  First,  modifications  in  practice, 
which  were  not  realized  to  be  in  conflict  either  with  the 
previous  policies  or  theories,  then  the  development  of  a  new 
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theory  to  support  these  new  practices,  with  a  gradual  increase 
in  strength  until  the  old  theory  is  now  far  along  the  course  of 
disintegration.  Probably  the  juvenile  court  has  been  more 
important  than  any  other  modification  of  practice  in  pro¬ 
ducing  this  result.  For  it  was  apparent  that  if  a  child  six¬ 
teen  years  of  age  should  not  be  punished  but  should  be 
guarded  and  trained,  a  child  seventeen  or  eighteen  years  of 
age  similarly  should  not  be  punished.  And  then  some  states 
raised  the  juvenile  court  age  to  twenty-one,  and  most  courts 
have  a  continuation  jurisdiction  until  the  age  of  twenty-one. 
If  “  children  99  between  the  ages  of  eighteen  and  twenty-one 
can  be  dealt  with  effectively  without  the  punishment  attitude, 
adults  between  the  ages  of  twenty-one  and  twenty-five  can  be 
treated  the  same  way.  And  naturally  the  question  arises, 
Why  punish  anyone  ?  Why  not  abandon  the  punish¬ 
ment  attitude? 

5.  The  Two  Attitudes  Cannot  be  Combined. — Some 
people  admit  that  punishment  brings  evils  in  its  train,  but 
insist  that  punishment  should  be  retained,  with  the  pain 
inflicted  in  a  spirit  of  love  rather  than  of  hatred;  that  is, 
they  suggest  that  the  two  attitudes  be  combined.  Professor 
Mead,  however,  has  shown  that  such  a  combination  is  logi¬ 
cally  impossible. 

“  The  two  attitudes,  that  of  control  of  crime  by  the  hostile 
procedure  of  the  law,  and  that  of  control  through  comprehension 
of  social  and  psychological  conditions,  cannot  be  combined.  To 
understand  is  to  forgive,  and  the  social  procedure  seems  to  deny  the 
very  responsibility  which  the  law  affirms,  and,  on  the  other  hand, 
the  pursuit  by  criminal  justice  inevitably  awakens  the  hostile  atti¬ 
tude  in  the  offender  and  renders  the  attitude  of  mutual  Comprehen¬ 
sion  practically  impossible.” 14 

It  is  necessary  either  to  keep  the  punishment  attitude  and 
abandon  the  effort  to  understand  the  situation,  or  else 
abandon  the  punishment  attitude  and  continue  the  effort  to 
understand  the  situation.  The  two  attitudes  are  not  in 

14  G.  H.  Mead,  “  Psychology  of  Punitive  Justice,”  Amer.  Jour. 
Sociol.,  23:  592,  March,  1918. 
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harmony  and  cannot  be  combined.  Devon  illustrates  the  dif¬ 
ference  as  follows : 

“  Suppose  a  surgeon  said  to  a  man  who  appeared  before  him 
with  a  scalp  wound,  received  through  falling  on  the  kerb  while 
under  the  influence  of  drink,  ‘  You  have  been  foolish  and  wicked, 
since  you  have  made  yourself  intoxicated  and  lost  control  of  your 
senses.  Your  head  is  wounded,  and  it  is  only  a  chance  that  you 
have  not  been  killed.  You  have  disgraced  yourself  in  the  eyes  of 
those  among  your  friends  who  have  any  sense  of  respectability,  and 
you  have  run  the  risk  of  losing  your  employment  as  the  result  of 
your  intemperance.  This  I  cannot  permit  to  pass  unpunished.  An 
example  must  be  made  of  you  in  order  to  deter  others  from  follow¬ 
ing  the  same  pernicious  course.  You  have  forfeited  the  right  to 
consideration  but,  though  you  must  be  made  to  remember  that  such 
conduct  as  yours  cannot  be  lightly  passed  over,  I  shall  deal  with  you 
as  leniently  as  possible  for  the  sake  of  your  wife  and  family.  You 
will  receive  an  application  of  germs  to  your  wound  which  will  pro¬ 
duce  erysipelas,  after  which  I  shall  proceed  to  deal  with 
your  case  .  15 

6.  The  Substitute  for  Punishment. — The  policy  that, 
from  the  factual  point  of  view,  is  taking  the  place  of  punish¬ 
ment  and  that,  from  the  ethical  point  of  view,  is  presented  as 
preferable  to  punishment  is  the  policy  of  studying  the  person¬ 
ality  of  the  offender  and  the  whole  social  situation  in  which 
he  becomes  a  criminal  and  controlling  by  means  of  the 
knowledge  thus  secured.  This  is  the  procedure  of  science. 
No  flaring  emotion,  such  as  the  hatred  connected  with  punish¬ 
ment,  appears  in  the  process,  but  it  is  nevertheless  an 
emotional  process,  involving  curiosity,  sympathy,  hatred,  and 
other  emotions  welded  into  a  consistent  working  method  under 
the  general  direction  of  the  intelligence. 

This  policy  is  based  on  a  conviction  that  the  individual 
can  be  developed  in  practically  any  direction  desired  by  the 
group  and  can  acquire  any  attitude.  If  he  fails  to  acquire 
the  socially  desirable  attitudes,  society  may,  to  be  sure,  have 
the  right  to  protect  itself  against  him,  but  he,  on  the  other 
hand,  has  the  right  to  be  made  socially  useful. 

The  policy  based  on  the  comprehension  of  the  criminal 
and  of  his  social  situations  will  involve,  first,  the  reformation 


15  J.  Devon,  The  Criminal  and  the  Community,  p.  175. 
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of  the  criminal,  second,  the  segregation  of  those  who  cannot 
be  reformed,  and  third  the  prevention  of  crime.  It  is  clear 
that  reformation  of  offenders  up  to  the  present  generation 
has  been  largely  a  matter  of  accident,  understood  by  no  one. 
But  a  body  of  experts  is  developing  a  more  scientific  control. 
When  the  advice  of  the  Psychopathic  Institute,  then  only  a  few 
years  old,  was  followed  in  dealing  with  juvenile  delinquents  in 
Chicago,  the  outcome  was  much  more  successful  than  when 
it  was  not  followed.16  Doubtless  there  are  many  persons  whose 
tendencies  cannot  be  modified  by  any  known  technique,  either 
because  of  the  mental  deficiencies  of  the  delinquents  (or  of 
those  in  authority)  or  because  of  the  rigidity  of  their  habits. 
No  other  policy  is  possible  for  them  except  complete  segrega¬ 
tion  for  as  long  a  period  as  necessary,  presumably  for  life  for 
most  of  them.  But  this  should  not  be  regarded  as  different 
in  its  purpose  from  the  segregation  of  the  feeble-minded 
or  insane.  During  this  period  of  incarceration,  efforts 
should  be  made  by  experimental  methods  to  develop  a  tech¬ 
nique  of  modification  of  behavior  even  for  such  persons. 
Gland  surgery,  medical  experiments,  sociological  experiments, 
and  other  methods  may  yield  results  for  the  improvement  of 
the  technique  of  modification  of  attitudes,  even  for  those  who 
are  now  regarded  as  hopeless.  And  it  is  quite  certain  that 
the  comprehension  of  the  criminal  and  his  social  situation  will 
give  a  basis  for  policies  that  will  change  the  situation  and 
perhaps  prevent  the  birth  of  such  individuals.  It  is  apparent 
that  most  of  the  criminals  could  have  been  kept  from  their 
undesirable  behavior  by  proper  control  in  the  early  stages. 

“  The  very  largest  share  of  delinquency  and  crime  in  young 
people  is  preventable.  .  .  .  With  anything  like  reasonable  effort 

in  a  reasonably  decent  community,  delinquent  tendencies  in  most 
individuals  can  be  thwarted.  The  study  of  causes  shows  them  to  be 
ascertainable  and  generally  alterable.” 17 

18  Chicago  City  Council  Committee  on  Crime,  1915,  p.  127. 

17  W.  Healy,  “  Study  of  the  Individual  Child  as  a  Preliminary  to 
Treatment,”  Proc.  Conf.  on  Juv.  Court  Standards,  United  States 
Children’s  Bureau,  Pub.  97,  p.  30. 
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Though  punishment  is  one  method  of  building  up  desirable 
attitudes  in  the  general  public,  it  is  not  the  only  method.  The 
development  of  habits  and  attitudes  by  education,  by  the 
spreading  of  traditions,  by  the  contacts  and  interactions 
between  those  who  appreciate  the  values  and  those  who  do>  not 
is  the  thing  on  which  we  must  depend  for  the  prevention  of 
crime.  As  we  find  out  more  about  crime,  we  shall  have  a  better 
basis  for  the  determination  of  specific  policies  for  this  purpose. 

7.  Meeting  Objections. — The  immediate  reaction  to  such 
a  program  is  often  antagonistic.  Many  people  assert  that 
this  method  would  ruin  society.  In  general  the  objections 
that  are  raised  against  it  may  all  be  met  by  the  answer  that 
as  a  matter  of  fact  we  arc  now  using  the  policy  in  the  juvenile 
court  and  to  an  increasing  extent  in  the  courts  for  adults. 
The  rebuttal  that  will  be  made  is  that  we  have  an  increasing 
amount  of  crime  as  the  result.  But  no  evidence  can  be  pre¬ 
sented  to  prove  that  crime  is  increasing  ;  if  it  could,  it  would 
not  follow  that  anti-social  conduct  is  increasing;  and  even  if 
this  were  so,  there  is  no  available  proof  that  the  change  in 
court  and  penal  methods  has  anything  to  do  with  it.  There 
is  just  as  much  reason  to  assert  that  the  survival  of  the  pun¬ 
ishment  attitude,  which  is  quite  out  of  harmony  with  the 
other  attitudes  and  policies  of  the  present  day,  is  the  reason 
for  the  great  amount  of  crime.  But  a  more  detailed  consid¬ 
eration  of  some  of  the  objections  may  assist  in  clarifying 
the  general  argument. 

(a)  It  is  asserted  by  those  who  favor  punishment  that  the 
general  public  cannot  be  prevented  from  engaging  in  a  gen¬ 
eral  debauch  of  crime  except  by  the  fear  of  punishment;  we 
must  keep  punishment  in  order  to  "deter  from  crime.  To  this 
objection,  it  may  be  replied,  first,  that  not  all  of  the  unpleas¬ 
antness  and  suffering  will  be  removed  from  crime  even  if  the 
formal  punishment  is  abandoned.  The  arrest,  the  detention 
and  trial,  and  many  of  the  methods  that  will  be  used  as  sub¬ 
stitutes  for  punishment  will  cause  discomfort,  not  because  the 
discomfort  is  regarded  as  desirable,  but  because  the  discom¬ 
fort  cannot  easily  be  eliminated.  And  because  the  attitudes 
of  some  criminals  cannot  be  modified  by  any  known  method, 
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some  criminals  will  be  retained  in  institutions  for  life.  In 
addition  there  will  always  be  some  stigma  connected  with 
crime,  regardless  of  the  official  treatment  of  delinquents.  And 
those  individuals  who  are  deterred  from  crime  only  because  of 
the  fear  of  punishment  should  probably  be  segregated  any¬ 
how.  But  the  real  reason  for  believing  that  the  substitution 
of  comprehension  for  hatred  would  not  result  in  a  debauch 
of  crime  is  that  the  control,  after  all,  lies  in  the  group  pres¬ 
sure,  the  recognition  and  response  secured  by  lawful  conduct 
rather  than  the  fear  of  punishment.  Not  the  fear  of  legal 
penalties,  but  the  fear  of  loss  of  status  in  the  group  is  the 
effective  deterrent.  But  this  is  not  really  fear;  what  really 
occurs  is  that  the  person  feels  that  doing  a  specified  thing  in 
violation  of  the  group  standard,  which  also  happens  to  be  in 
violation  of  the  law,  would  not  be  in  harmony  with  his  person¬ 
ality,  would  lower  him.  It  does  not  occur  to  him  to  do  such 
a  thing.  He  would  feel  uncomfortable  in  violating  such  a  law 
and  would  secure  no  satisfaction  from  it.  This  is  the  princi¬ 
pal  method  of  control  whether  the  conduct  is  regulated  by 
law  or  is  not.  One  who  would  not  think  of  breaking  into  a 
jewelry  store  and  robbing  a  private  merchant  will  smuggle 
jewelry  into  his  country  in  violation  of  the  law,  or  will 
violate  the  child-labor  law  or  the  tax  law  or  the  prohibition 
law,  or  will  engage  in  a  lynching  mob,  or  in  preventing  a  negro 
from  voting;  his  group  does  not  regard  such  violations  as 
beneath  the  dignity  of  one  of  its  members.  Regardless  of  the 
official  methods  of  dealing  with  criminals  we  shall  retain  this 
method  of  control  by  group  pressure. 

One  of  the  weaknesses  of  the  legal  system  at  present  is 
the  dependence  on  the  threat  of  punishment  for  the  enforce¬ 
ment  of  the  law.  It  is  much  better  to  develop  an  attitude  of 
appreciation  of  the  values  before  the  law  is  passed,  and  then 
perhaps  the  law  will  be  unnecessary.  It  is  certainly  possible 
to  develop  the  attitudes  of  appreciation  more  effectively  than 
has  been  done  to  date.  At  any  rate  the  threat  and  infliction 
of  punishments  are  not  the  only  methods  of  deterrence 
from  crime. 

(b)  A  second  objection  is  that,  if  the  criminal  is  not 
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punished,  the  victim  will  take  the  law  into  his  own  hand  and 
this  will  mean  either  self-redress  or  lynch-law.  This  assertion 
is  based  on  the  belief  that  there  is  an  unalterable  demand  for 
vengeance  which  will  be  satisfied  by  illegal  means,  if  not  by 
legal  means. 

In  present  society  the  demand  for  vengeance  is,  to  be 
sure,  somewhat  general.  There  is  probably  no  one  who  would 
not  demand  vengeance  under  certain  circumstances.18  But 
the  vengeance  attitude  is  quite  certainly  the  product  of  social 
contacts  and  interactions.  The  difference  between  the  Italian 
immigrants  of  the  first  and  second  generations  shows  this.19 
Even  if  an  instinct  of  vengeance  is  admitted,  the  instinct  is 
certainly  not  fixed  in  its  method  of  expression;  one  may 
secure  revenge  by  a  blow  with  the  fist,  by  spitting,  by  calling 
names,  by  shooting  with  a  gun,  by  spreading  calumny,  by 
voting,  and  perhaps  even  by  “  heaping  coals  of  fire  upon  the 
head  ”  of  the  opponent.  One  may  secure  vengeance  against 
the  criminal,  for  instance,  by  bringing  him  to  trial  and 
assisting  the  state  to  use  methods  that  will  reform  him.  But, 
after  all,  the  problem  is  not  the  problem  of  the  attitude  of 
the  particular  victim  of  the  criminal  but  of  the  state.  A 
very  large  proportion — probably  more  than  75  per  cent. — of 
the  crimes  arouse  the  resentment  of  no  particular  individual. 
And  when  resentment  is  aroused,  it  is  generally  confined  to 
a  very  small  number  of  persons,  and  their  resentment  is 
counteracted  by  the  attitudes  of  other  members  of  the  group. 
To  be  sure  in  offenses  involving  the  relations  of  whites  and 
blacks  in  the  South,  in  certain  horrible  sexual  offenses,  and 
in  offenses  involving  the  relations  of  different  classes,  a  more 
general  demand  for  vengeance  may  arise  and  the  individual 
who  takes  the  law  into  his  own  hand  may  receive  the  support 
of  the  group.  But  this  is  the  case  under  the  present  circum¬ 
stances.  Some  who  now  take  the  law  into  their  own  hands 
for  the  purpose  of  securing  vengeance  would  be  content  to 

18  F.  C.  Sharp  and  M.  C.  Otto,  “  A  Study  of  the  Popular  Attitude 
Toward  Retributive  Punishment,”  Inter.  Jour.  Ethics,  20:  341-357, 
438-453,  April,  July,  1910. 

18  Above,  p.  102. 
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let  the  law  take  its  course  if  they  had  confidence  that  the  law 
would  deal  with  the  problem  in  a  scientific  way  rather  than 
muddling  through  with  it  as  at  present. 

(c)  The  third  objection  against  the  abolition  of  the  pun¬ 
ishment  attitude  is  that  the  victim  would  be  unwilling  to 
testify  or  make  complaint  if  he  did  not  secure  the  satisfaction 
of  seeing  his  opponent  suffer  ;  he  would  take  the  loss  and 
remain  silent  rather  than  go  to  the  trouble  of  court  procedure 
which  would  yield  him  no  satisfaction.  Against  this  objection 
the  following  things  may  be  considered  as  inducements  to 
produce  willingness  to  testify  and  make  complaint.  First, 
the  victim  would  still  secure  the  satisfaction  of  seeing  his 
aggressor  put  to  the  trouble  of  a  trial,  and  would  secure  the 
satisfaction  of  a  conviction,  which  would  show  that  the  public 
was  on  his  side;  this  would  vindicate  him  and  perhaps  would 
grant  him  all  the  satisfaction  he  wished.  Second,  he  would 
secure  satisfaction  from  the  methods  used  in  dealing  with  the 
offender,  which  might  include  permanent  segregation.  Again, 
many  people  are  disgusted  with  the  present-day  procedure  to 
the  extent  that  they  are  unwilling  to  go  to  the  trouble  of 
making  complaints  or  offering  testimony  because  they  feel  that 
it  will  do  no  good.  A  man  who  had  suffered  a  loss  by  theft 
recently  refused  to  make  complaint  for  this  very  reason ;  when 
the  thief  was  prosecuted  by  others  who  had  suffered,  he  was 
fined  $25,  which  his  parents  paid,  and  confined  in  the  county 
jail  for  ten  days.  The  original  victim  remarked  that  this 
penalty  was  what  he  had  expected  and  that  it  would  evidently 
do  no  good;  he  expressed  willingness  to  spend  much  time  in 
an  attempt  to  deal  with  him  in  a  way  that  would  really  assist 
him  to  overcome  the  difficulty.  Fourth,  with  the  present 
procedure  the  friends  of  the  criminal  are  certain  to  rally  to 
his  support  in  opposition  to  the  hostile  procedure  of  the  law. 
But  if  these  friends  had  any  reason  to  believe  that  the  pro¬ 
cedure  was  designed  to  and  would  result  in  the  improvement 
and  the  culture  of  the  offender,  they  would  be  much  more 
inclined  to  assist  in  securing  a  conviction  for  his  own  good. 
And  finally,  punishment  of  approximately  75  per  cent,  of  the 


ETHICS  AND  ECONOMY  OF  PUNISHMENT  359 


offenders  does  not  give  satisfaction  to  any  witness.  For  such 
offenses  as  drunkenness,  prostitution,  violations  of  traffic 
regulations,  and  vagrancy  the  complaint  is  made  by  a  public 
officer  and  the  testimony  furnished  by  the  same  officer  and 
others  subpoenaed  to  appear  in  court.  If  we  can  depend  on 
public  prosecutors  in  such  cases,  it  is  reasonable  to  believe  that 
testimony  can  be  secured  in  the  other  offenses  in  which  per¬ 
sonal  feeling  is  involved  somewhat  more. 

(d)  A  final  objection  is  that  the  solidarity  of  the  group 
and  the  respect  for  the  law  which  are  now  developed  by  the 
hostile  attitude  toward  the  criminal  would  decrease  without 
this  support.  But  as  a  matter  of  fact  group  solidarity  and 
respect  for  law  can  be  developed  in  a  great  variety  of  other 
ways.  If  opposition  is  necessary,  it  can  be  found  in  the 
problem  of  comprehending  the  causes  of  the  crime  and  con¬ 
trolling  by  means  of  the  knowledge  thus  attained.  But  the 
only  thing  needed  is  that  something  be  presented  on  which 
the  group  can  act  together.  War  and  the  pursuit  of  the 
criminal  appeal  to  this  tendency  to  stand  together  in  its 
lowest  form;  but  the  interest  can  be  attached  to  other  things 
such  as  insect  evils,  disease  germs,  bad  housing  conditions, 
and  anything  else  that  is  injurious  to  social  welfare.  It  is 
not  inconceivable  that  the  emotion  and  enthusiasm  which  now 
appear  in  war  and  the  pursuit  of  the  criminal  may  be  devel¬ 
oped  to  the  same  degree  in  the  attempt  to  eliminate  anything 
that  is  injurious  to  social  welfare. 

8.  Summary  and  Conclusion. — Modern  science  has 
shown  that  wonderful  results  can  be  secured  by  an  under¬ 
standing  of  the  forces  that  operate  or  the  mechanisms  that 
are  going  on,  and  that  an  efficient  technique  of  control  can  be 
developed  only  on  the  basis  of  such  an  understanding.  This 
is  true  in  the  field  of  social  behavior,  as  in  the  field  of  phys¬ 
ical  behavior.  The  methods  of  control  have  not  been  worked 
out  thoroughly  yet,  and  can  be  worked  out  only  by  an  extension 
of  the  knowledge  of  causation  and  by  experimentation  based 
on  that  knowledge.  Our  knowledge  regarding  the  factors 
producing  human  behavior  and  the  mechanisms  of  this  behav- 
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ior  is  extending  rapidly  and  the  success  in  the  use  of  the 
methods  of  control  is  increasing.  The  control  of  behavior 
must  come,  for  the  most  part,  from  others  than  legal  author¬ 
ities,  in  the  prevention  of  crime,  but  the  authorities  can  deal 
much  more  successfully  with  those  who  have  committed  crimes 
if  the  policies  are  based  on  such  scientific  knowledge  as  has 
been  suggested.  The  primary  method  will  certainly  be  educa¬ 
tional,  in  the  broader  sense  of  the  word.  There  should  be 
no  predetermined  exclusion  of  any  method,  but  it  is  probable 
that  pain  or  suffering  shall  not  play  a  large  part.  It  is  evident, 
however,  that  the  methods  of  dealing  with  criminals  must 
always  cause  them  some  suffering,  but  it  should  be  regarded  in 
the  same  way  as  pain  in  connection  with  the  treatment  of  dis¬ 
ease  or  insanity — to  be  avoided  if  possible. 

Punishment  has  evident  values,  but  its  values  are  limited 
and  are  off-set  by  effects  not  designed,  so  that  it  is  a  relatively 
inefficient  method  of  dealing  with  criminals.  And  because 
of  this  inefficiency,  regardless  of  the  right  of  the  state  to  punish 
or  the  fact  that  the  criminal  may  deserve  to  suffer,  it  is 
desirable  to  substitute  the  scientific  procedure  for  the  emo¬ 
tional  procedure. 

Such  a  method  as  this  will  work  at  all  only  if  the  general 
public  becomes  persuaded  of  the  superiority  of  this  method 
to  the  method  of  punishment.  If  the  attitudes  of  the  public 
change  in  that  way,  no  fundamental  difficulty  that  can  not 
be  overcome  is  apparent.  The  situation  will  be  for  adult 
criminals  then  just  what  the  situation  now  is  for  juvenile 
delinquents.  Accordingly  it  is  desirable  to  regard  punishment 
as  a  thing  which  has  been  tending  for  some  time  to  disappear 
and  be  replaced  by  these  other  methods,  and  as  a  thing  which, 
from  the  point  of  view  of  ethics  and  economy,  it  is  desirable 
to  get  rid  of  as  quickly  as  the  general  public  can  be  induced 
to  take  the  other  attitude  toward  criminals.  The  proper 
procedure  is,  doubtless,  the  one  that  has  actually  been  used — 
an  extension  of  the  attitude  of  control  by  knowledge  of  the 
situation  to  larger  and  larger  groups  of  offenders  rather  than 
a  complete  change  over-night. 
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CHAPTER  XYI 


PUNISHMENT:  MISCELLANEOUS  METHODS 

1.  Transportation  and  Floating. — The  method  of  trans¬ 
portation  of  criminals  still  has  some  advocates.1  As  late  as 
1895  the  International  Prison  Congress,  which  met  in  Paris, 
voted  in  favor  of  transportation,  with  some  restrictions,  and 
this  resolution  was  re-adopted  at  a  congress  in  Lisbon  in  1897. 
The  arguments  advanced  in  favor  of  it  are  that  it  gives  the 
criminal  a  new  start  away  from  the  old  environment,  that 
normal  family  life  may  be  permitted  there  while  it  cannot  be 
permitted  in  a  prison,  and  that  the  transported  criminals  can 
be  entirely  self-supporting.  Ives,  though  in  general  opposed 
to  transportation,  states  that  persons  who  were  in  Australia 
and  in  a  position  to  judge  believed  that 

“  Many  convicts  were  really  reclaimed  through  the  new  life 
transportation  afforded  them,  and  that  occasionally  they  earned 
such  good  reputations  as  to  be  placed  on  the  magisterial  bench.”  2 

In  general,  however,  the  experiences  of  various  countries 
have  shown  that  it  is  a  distinct  failure.  The  only  penal  colony 
that  could  be  called  even  moderately  successful  is  the  one 
maintained  since  1857  by  India  on  the  Andaman  Island  in  the 
Bay  of  Bengal.  The  experience  of  the  past  may  be  expected 
to  continue  in  the  future.  It  will  always  be  opposed  by  the 
inhabitants  of  the  country  selected  for  the  penal  colony.  If 
an  uninhabited  country  is  selected,  the  emancipated  convicts 
who  desire  to  remain  there  and  rear  families  will  object  to  the 
continuation  of  transportation.  The  country  soon  becomes 
saturated  with  criminals ;  three  fourths  of  the  adult  population 
of  New  South  Wales  in  1836  were  either  convicts  or  eman¬ 
cipated  convicts.  It  is  not  possible  to  have  a  normal  life  in 
such  a  place.  Association  will  be  almost  entirely  with  crim- 

1  Revue  Peniten.,  45:  158-159,  January,  1922. 

2  Ives,  op.  cit.,  p.  140. 
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inals.-  Though  a  man  may  be  permitted  to  take  his  wife  to 
the  colony,  it  is  not  conceivable  that  it  would  be  good  policy 
to  permit  them  to  rear  children  in  such  an  environment. 
Moreover,  the  transported  convicts  have  never  been  self-sup¬ 
porting.  And  even  if  they  were,  this  method  does  not  solve 
the  problem  of  crime ;  it  merely  removes  it  out  of  the  bound¬ 
aries  of  the  country.  What  should  be  done  with  those  who 
commit  crime  in  the  penal  colony?  Should  they  be  trans¬ 
ported  to  another  place?  In  the  past  those  who  committed 
crimes  in  the  penal  colonies  were  treated  with  the  greatest 
brutality,  which  was  made  possible  by  lack  of  publicity  and 
was  encouraged  by  the  feeling  of  danger  to  those  in  control. 
In  spite  of  this  brutality,  the  number  of  crimes  recorded  .in 
Australia  was  greatly  in  excess  of  the  number  in  England  in 
proportion  to  the  populations. 

As  a  result  of  these  conditions,  it  is  almost  inconceivable 
that  transportation,  as  ordinarily  understood,  will  be  resumed. 
But  a  modified  form  of  transportation  is  used  constantly  in 
the  United  States  at  the  present  time.  It  consists  of  giving 
a  person  accused  of  an  offense  a  specified  number  of  hours  in 
which  to  leave  town.  This  method  is  generally  used  in  dealing 
with  tramps  and  “  floaters  ”  and  hence  is  called  “  floating.” 
It  is  used  most  frequently  by  the  police  without  court  action, 
and  is  effective  primarily  because  court  action  and  a  possible 
jail  sentence  are  alternatives.  But  it  is  not  practiced  solely 
by  the  police  and  is  not  confined  to  the  “  floaters.”  It  is 
frequently  used  by  the  courts  and  for  other  offenders.  The 
following  newspaper  account  of  an  incident  in  a  small  town 
in  Illinois,  referring  to  a  man  who  was  accused  of  using  a 
feeble-minded  girl  for  immoral  purposes,  shows  the  method 
and  purpose : 

“  F.  Baker  3  who  was  arrested  on  a  pandering  charge  has  been 
released  from  the  county  jail  upon  promise  to  leave  the  county 
for  good,  and  take  his  family  with  him.  He  made  good  the  promise. 
Baker  and  his  family  have  been  county  charges  more  or  less  for 
the  past  two  years.” 


3  The  name  is  fictitious. 
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In  four  counties  in  California  out  of  a  total  of  2300  persons 
arrested  2200  were  “  floated.”  4  Reports  from  various  towns 
and  smaller  cities  in  the  United  States  show  that  the  custom 
is  very  prevalent. 

When  this  policy  is  used  in  dealing  with  persons  accused 
of  the  more  serious  offenses,  it  is  generally  because  of  inad¬ 
equacy  of  evidence  so  that  a  conviction  would  not  be  secured 
if  the  case  went  to  trial.  But  the  general  explanation  is  that 
it  is  expensive  to  arrest,  try,  and  confine  the  non-resident 
vagrants.  It  is  cheaper  and  easier  to  get  rid  of  them  tempo¬ 
rarily  by  ordering  them  out  of  town,  under  threat  of  a  jail 
sentence  if  they  refuse  to  go.  But  in  the  long  run  this  method 
is  positively  harmful  and  is  not  cheaper  than  other  methods. 
Community  A  and  Community  B  merely  exchange  vagrants 
and  neither  is  relieved  by  the  exchange  ;  the  personnel  of  the 
vagrant  group  changes,  but  the  number  at  any  one  time 
remains  the  same  as  it  would  have  been  if  neither  of  the  com¬ 
munities  had  used  this  method.  The  problem  is  not  solved  by 
sending  them  on;  such  persons  are  no  better  after  the  treat¬ 
ment  than  before.  It  does  not  serve  as  an  efficient  deterrent 
to  others.  It  is  manifestly  unfair  to  other  communities  when 
one  community  sends  on  its  permanent  residents.  The  estab¬ 
lishment  of  state  institutions  instead  of  county  institutions 
would  assist  in  getting  rid  of  the  policy.5 

2.  Whipping. — During  the  mediaeval  period  whipping  or 
flogging  was  ordered  by  the  court  as  the  punishment  for  many 
minor  offenses.  This  penalty  was  used,  also,  very  frequently 
in  the  American  colonies.  .It  may  still  be  used  in  England, 
Canada,  and  a  few  other  countries.  In  the  United  States  the 
legislatures  do  not  permit  the  courts  to  use  this  as  a  penalty 
in  any  state  except  Maryland,  where  it  is  confined  to  those 
guilty  of  beating  their  wives  and  is  practically  never  used 
even  for  that  offense,  and  Delaware,  where  it  is  permitted  by 
law  as  a  punishment  for  robbery,  larceny,  embezzlement,  for¬ 
gery,  perjury,  wife-beating,  and  several  other  offenses.  It  is 
seldom  used  for  a  first  offense.  When  used,  it  is  generally  com- 


4  Queen,  op.  tit.,  p.  7. 

5  Ibid.,  pp.  20-40. 
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bined  with  imprisonment.  In  1922  whippings  were  inflicted 
in  Delaware  upon  29  negroes  and  5  white  men.  It  is  prac¬ 
tically  never  used  at  present  in  dealing  with  female  offenders. 

Many  people  advocate  whipping  as  a  legal  penalty.  Efforts 
have  been  made  in  Delaware  to  abolish  the  method,  but  bills 
presented  to  the  legislature  in  1907,  1915  and  1918  were 
lost  by  very  large  majorities.  The  advocates  of  the  policy 
differ,  however,  in  that  some  would  use  it  only  for  wife-beaters, 
as  a  poetic  penalty,  while  others  would  include  burglars  and 
other  criminals.  It  is  claimed  that  it  is  economical,  is  an 
effective  deterrent,  keeps  offenders  who  may  be  punished  in 
this  way  out  of  the  state,  and  is  a  most  effective  reformative 
agency  for  certain  types  of  offenders. 

No  statistics  of  whippings  are  published  in  Delaware, 
and  it  is  impossible  to  test  the  assertions  regarding  its  reform¬ 
ative  and  deterrent  value.  But  there  is  no  evidence  that 
Delaware  has  fewer  crimes  of  the  kinds  punished  by  whippings 
than  do  similar  states  that  do  not  use  this  policy.  Neither 
is  any  evidence  accessible  except  anecdotes,  on  which  to  base 
conclusions  regarding  its  efficiency  in  keeping  criminals  out 
of  the  state.* * * * * 6  On  the  other  hand  many  of  those  punished  in 
this  way  will  certainly  be  made  brutal  and  savage  and  commit 
crimes  in  retaliation.  Out  of  461  persons  whipped  by  order 
of  the  court  in  Wilmington  in  1904  the  recidivists  were  as 
follows:  54  had  been  whipped  twice,  14  three  times,  4  four 
times,  and  1  five  times.7  Warden  Meserve  of  the  Wilmington 
Workhouse  stated  that  “  men  who  have  been  whipped  are 
never  as  good  prisoners  as  before.5* 8  It  either  breaks  a  man’s 
spirit  or  makes  him  a  worse  brute  than  before;  it  does  not 
humanize  or  socialize  him.  Whipping  is  certainly  brutalizing 

c  It  is  reported  that  a  gang  of  thieves  avoided  South  Carolina 

in  the  earlier  period  when  the  whipping  post  was  used  there.  One 

of  the  thieves  is  reported  to  have  said,  “  They  whip  a  man  there  for 

stealing,  and  that’s  one  thing  a  gentleman  won’t  stand  for.”  J.  P. 

Alexander,  “The  Philosophy  of  Punishment,”  Jour.  Crim.  Law,  13: 

242,  August,  1922. 

7  Current  Lit.,  38:  487,  June,  1905. 

8  Ibid. 
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to  the  public,  especially  to  the  officer  who  administers  the 
punishment.  Consequently  as  Devon  states 

“  At  the  end  you  have  two  brutes  among  you  instead  of  one, 
for  the  person  who  is  whipped  is  still  a  brute,  and  the  one  who 
administers  the  whipping  is  made  a  brute.”  0 

Whipping  is  a  sadistic  sport  and  a  certain  part  of  the 
public  will  pay  high  prices  for  seats  so  that  they  can  witness 
it.  The  saner  part  of  the  public  in  most  communities  are 
not  willing  to  gratify  this  lust,  even  if  the  satisfaction  is 
secured  only  through  the  newspapers.  This  is  doubtless  the 
principal  reason  for  the  abolition  of  the  penalty. 

3.  The  Death  Penalty. — The  death  penalty  was  not  used 
as  much  in  the  American  colonies  as  in  England.  Most  of 
the  New  England  colonies  had  only  twelvn  capital  offenses; 
Pennsylvania  at  one  time  had  seventeen.  The  method  of 
inflicting  death  was  almost  invariably  hanging,  although 
burning  was  used  in  some  instances.  Offenders  were  sometimes 
sentenced,  as  a  penalty  for  minor  crimes,  to  act  as  hangman. 

(a)  Tendencies  in  the  use  of  the  death  penalty.  Several 
tendencies  regarding  the  death  penalties  are  apparent.  One 
of  these  is  the  tendency  for  the  state  to  abolish  it  completely. 
Between  1847  and  1876  four  states  abolished  the  penalty; 
no  permanent  additions  to  this  list  were  made  between  1876 
and  1907,  but  from  1907  to  1917  eight  other  states  abolished 
it,  making  twelve  states  that  had  abolished  it  by  19 18.9  10  A 
second  tendency  has  been  to  reduce  the  number  of  offenses 
for  which  this  penalty  may  be  inflicted.  The  number  of 
such  offenses  in  the  colonies  was  generally  twelve;  now  only 
one  offense  is  punishable  by  death  in  twelve  states,  two  in 
eight  states,  and  only  two  states  have  as  many  as  six  capital 
offenses.  A  third  tendency  has  been  to  make  the  penalty  per¬ 
missive  instead  of  compulsory;  in  24  out  of  the  36  states 
that  retain  the  death  penalty,  the  judge  or  jury  may  sub- 

9  Devon,  op.  cit.,  p.  171. 

10  This  does  not  include  Missouri,  which  abolished  the  death 
penalty  in  1917,  and  re-established  it  in  1919.  States  are  included 
which  have  retained  it  only  for  treason  or  for  crimes  committed  by 
persons  in  prison  on  life  sentences. 
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stitute,  at  their  discretion,  life  imprisonment  or  some  other 
punishment  for  the  death  penalty.  A  fourth  tendency, 
about  which  the  evidence  is  not  conclusive,  is  to  reduce  the 
total  number  of  executions,  as  the  result  of  the  changes 
mentioned  above.  In  some  states  the  number  of  executions 
has  decreased  decidedly;  in  Pennsylvania,  however,  the  num¬ 
ber  shows  no  decided  trend  in  proportion  to  the  population 
of  the  state  from  1800  to  the  present.11  Fifth,  public  execu¬ 
tions  have  been  generally  abandoned.  And,  sixth,  the  method 
of  executions  has  been  made  as  swift  and  painless  as  possible 
in  a  large  proportion  of  the  states.  Electrocution  is  being 
generally  substituted  for  hanging. 

(b)  Arguments  in  favor  of  the  death  penalty.  The  most 
important  arguments  in  favor  of  the  death  penalty  are :  it 
is  a  valuable  means  of  deterring  others  from  crimes,  it  is  neces¬ 
sary  in  order  to  prevent  the  public  from  lynching  criminals, 

-  it  rids  society  of  defectives,  it  is  the  only  certain  punish¬ 
ment,  for  governors  may  pardon  those  sentenced  to  life  impris¬ 
onment.  Probably  these  arguments  are  merely  a  defense  for 
an  unreasoned  attitude  not  completely  understood  either  by 
those  who  advocate  the  death  penalty  or  those  who  disapprove 
of  it.  At  any  rate  the  arguments  can  be  tested  now  better  than 
ever  before  because  of  the  materials  collected  by  Bye  regard¬ 
ing  conditions  in  the  United  States 12  and  by  Liepmann 
regarding  conditions  in  Europe.13  It  is  our  purpose  to  con¬ 
sider  the  merits  and  demerits  of  each  of  the  arguments  pre¬ 
sented  above,  and  some  of  the  additional,  arguments  advanced 
against  it. 

(c)  The  death  penalty  as  a  deterrent.  The  number  of 
homicides  14  per  100,000  population  in  states  of  the  registra¬ 
tion  area  in  1920  was  7.3  in  states  that  had  the  death  penalty, 
3.8  in  states  that  had  abolished  the  death  penalty.  This 
comparison,  however,  is  evidently  unfair  because  the  death 

11  Pennsylvania,  Board  of  Public  Charities,  1917,  p.  59. 

12  R.  T.  Bye,  Capital  Punishment  in  the  United  States. 

13  M.  Liepmann,  Die  Todesstrafe. 

14  It  should  be  understood  that  not  all  homicides  are  murders, 
and  no  great  dependence  can  be  placed  on  statistics  of  homicides  as 
a  measure  of  murder. 
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penalty  has  been  retained  in  all  of  the  southern  states,  which 
have  the  highest  homicide  rates.  But  the  comparison  of  states 
in  the  same  general  sections,  as  given  in  Table  XXIX,  is 
somewhat  more  fair.  All  of  the  states  in  New  England,  the 
Pacific  section,  and  the  North  Central  section  that  are  in  the 
registration  area  are  included,  and  no  selection  is  evident.15 

Table  XXIX 


Number  of  Deaths  by  Homicide  per  100,000  Population  in 
States  with  and  without  the  Death  Penalty,  1920 


States  with  Death  Penalty 

States  without  Death  Penalty 

New  Hampshire .  1.8 

Massachusetts .  2.1 

Vermont .  2.3 

Connecticut .  3.9 

Rhode  Island .  1.8 

Maine .  1.4 

California .  8.3 

Washington .  5.1 

Oregon .  4.1 

Nebraska .  4.2 

Indiana .  4.7 

Ohio .  7.0 

Illinois .  7.4 

Missouri .  7.9 

Wisconsin .  1.7 

Minnesota .  3.1 

Kansas .  4.7 

Michigan .  5.5 

This  shows  that  the  number  •  of  homicides  is  somewhat 
less  in  the  states  without  capital  punishment,  but  the  signif¬ 
icant  difference  is  not  between  the  states  that  have  capital 
punishment  and  those  that  do  not,  but  between  the  different 
sections  of  the  country,  regardless  of  whether  the  states  have 
or  do  not  have  capital  punishment.  The  composition  of  the 
population  or  the  general  culture  of  the  section  is  much  more 
important  that  the  presence  or  absence  of  the  death  penalty 
in  determining  homicide  rates. 

But  when  states  are  compared  as  above,  no  account  is 
taken  of  the  use  of  the  death  penalty.  If  the  death  penalty 
has  any  deterrent  value,  it  would  presumably  lie  in  its 
actual  execution  rather  than  in  the  legal  possibility  of  execu¬ 
ting  it.  To  make  the  comparison  conclusive,  it  would  be 

15  A  similar  comparison  for  the  decade  ended  in  1915  is  given 
by  Bye,  op.  cit.,  p.  42. 
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necessary  to  compare  sections  in  which  offenders  are  actually 
executed  with  sections  in  which  the  law  prohibits  such  execu¬ 
tions.  Moreover,  the  sections  should  be  sufficiently  small 
(say  counties)  so  that  an  execution  will  produce  some  influ¬ 
ence  on  potential  murderers  in  that  section.  But  such  com¬ 
parisons  cannot  be  made  at  the  present  time. 

The  comparison  of  homicide  rates  in»one  state  before  and 
after  the  abolition  of  the  death  penalty  cannot  be  made 
completely  accurate  for  the  reason  that  the  homicide  statis¬ 
tics  have  varied  so  much  in  reliability  except  since  1910  and 
the  periods  to  be  compared  are  very  short.  Assertions  are 
made  that  the  abolition  of  the  death  sentence  in  Rhode  Island, 
Michigan,  Iowa,  and  Missouri  resulted  in  an  increase  in 
murder.  But,  in  addition  to  the  fact  that  the  statistics  are 
not  reliable  or  complete,  is  the  further  difficulty  that  the 
causal  connection  is  not  clear.  This  may  be  illustrated  by 
the  experience  of  Illinois.  In  1917  the  legislature  of  that 
state  passed  a  bill  to  abolish  the  death  penalty,  but  the  gov¬ 
ernor  vetoed  the  bill  and  it  did  not  become  a  law.  Murders 
increased  very  greatly  in  that  state  after  1917;  if  the  bill 
had  become  a  law  doubtless  many  persons  and  newspapers 
would  have  presented  the  figures  as  absolute  proof  that  the 
abolition  of  the  death  penalty  increased  murders.16 

The  only  conclusion  furnished  by  the  statistics  is  that  the 
evidence  regarding  the  deterrent  value  of  the  death  penalty 
is  decidedly  inconclusive;  whatever  evidence  there  is  tends 
to  show  a  relatively  unimportant  relation  between  the  death 
penalty  and  murder  rates.  The  argument  of  the  advocates 
of  the  death  penalty  that  it  is  valuable  as  a  means  of  deter¬ 
rence  is  not  substantiated. 

Historically  the  death  penalty  did  not  prove  to  be  an 
effective  deterrent.  It  is  reported  that  in  England  the  crim¬ 
inal  was  hardly  dead  before  other  criminals  rushed  to  the 
gibbet  to  get  possession  of  certain  bones  from  the  hand  of 
the  corpse,  in  the  belief  that  these  were  charms  which  would 
enable  the  possessor  to  open  any  lock  and  enter  any  house 

10  Edith  Abbott.  “  Recent  Statistics  Relating  to  Crime  in  Chicago,” 
Jour.  Grim.  Law,  13:  354,  November,  1922. 
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with  impunity.17  And  parents  who  took  their  children  to 
see  a  hanging  spanked  them  afterwards  in  order  to  impress 
upon  their  minds  the  awful  lesson  of  the  gallows.18  At 
present,  also,  many  reasons  for  doubting  the  deterrent  value 
of  punishment  can  be  advanced.  The  death  penalty  is  inflicted 
for  only  one  out  of  about  80  homicides,  perhaps  one  out  of 
about  50  murders,19  and  consequently  there  is  a  big  chance 
that  it  will  not  be  inflicted  in  a  particular  case.  Many  crim¬ 
inals  are  not  deterred  by  any  amount  of  threatened  punish¬ 
ment.  Some  do  not  consider  the  penalty  at  the  time  of  the 
crime  because  of  high  emotions,  alcohol,  or  drugs;  some  are 
psychopathic  or  feeble-minded  and  do  not  make  the  mental 
connection  between  the  punishment  and  the  crime ;  the  profes¬ 
sional  criminal  takes  pride  in  being  hard  and,  according  to 
his  code,  he  must  not  let  the  fear^r~punishment  influence 
him;  some  commit  murder  and  then  commit  suicide;  some 
even  welcome  the  publicity  of  an  execution. 

The  deterrent  effect  of  the  death  penalty  is  reduced,  also, 
by  the  fact  that  it  is  slightly  more  difficult  to  secure  convictions 
if  the  penalty  is  death.20  The  juryman  does  not  want  to 
feel  responsible  for  inflicting  death  upon  an  offender.  It  is 
practically  impossible  to  convict  a  woman  of  a  crime  for 
which  the  death  penalty  must  be  inflicted.  And  the  effect 
is  reduced,  also,  in  the  long  run  by  a  decreased  valuation 
of  human  life  which  results.  Respect  for  human  life  is 
decreased,  by  executions,  just  as  by  war.  This  is  especially 
true  when  the  executions  are  public. 

Those  who  contend  that  the  death  penalty  is  valuable 
as  a  deterrent  should  logically  demand  a  return  to  the  old 
penalties  of  flaying,  burning,  and  other  methods  of  inflicting 

f;at  pain  in  connection  with  death. 

(d)  The  death  penalty  and  lynching.  A  second  argu¬ 
ment  for  the  death  penalty  is  that  lynching  will  increase 

17  S.  Baring-Gould,  Strange  Survivals,  p.  244. 

18  Andrews,  op.  cit.,  p.  161. 

19  This  does  not  mean  that  murders  are  seldom  followed  by 
punishment  of  any  kind,  as  often  assumed. 

20  Bye,  op.  cit.,  pp.  47  ff. 
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unless  murderers  are  executed;  it  is  urged  that  the  public 
demands  a  victim  when  an  atrocious  crime  is  committed. 
The  experience  of  Colorado  is  frequently  cited  in  this  connec¬ 
tion.  The  annual  number  of  lynchings  between  1891  and  1897, 
when  tie  state  had  capital  punishment,  Was  (^30;  between 
189.7  and  1901,  .when  it  did  not  have  capital  ^punishment, 
the  number  increased  to  0.75;  and  between  1901  and  1917, 
when  it  had  capital  punishment  again,  the  number  was 
reduced  to  0.05  per  year.  Scrutiny  of  the  original  figures, 

Table  XXX 


Number  of  Lynchings  per  Year  before  and  after  the  Abolition 
of  the  Death  Penalty  in  Specific  States 


State 

Date  of 
Abolition  of 
Death  Penalty 

Average  Number  of  Lynchings 
per  Year  between 

1890  and  Date  of 
Abolition  of 
Death  Penalty 

Date  of  Abolition 
of  Death  Penalty 
and  1921 

Minnesota . 

1911 

0.20 

0  30 

Washington . 

1913 

0.73 

0.12  *• 

Oregon . 

1914 

0.46 

0  14 

North  Dakota . 

1915 

0.44 

0  00 

Arizona . 

1916 

0.50 

0.10 

however,  shows  that  the  conclusion  regarding  lynching  is 
not  justified.  Between  1891  and  1897  eighteen  cases  of 
lynching  occurred,  and  four  of  these  were  in  one  year  (1896)  ; 
between  1897  and  1901  only  three  cases  of  lynching  occurred 
and  they  were  all  in  one  year  (1900) ;  between  1901  and  1917 
only  one  case  of  lynching  occurred,  but  also  only  eight  legal 
executions  occurred  during  this  period.21  This  shows  that 
it  is  not  probable  that  the  lynchings  had  anything  to  do 
with  the  executions.  In  addition,  the  experiences  of  other 
states  prove  that  the  relationship  between  lynchings  and 
the  abolition  of  capital  punishment  is  not  close.  This  is 
shown  in  Table  XXX. 

Minnesota  is  the  only  state  which  shows  an  increase  in 

21  Bye,  op.  cit.,  p.  66. 
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lynchings,  and  as  an  exception  this  is  not  significant  because 
no  lynchings  occurred  after  the  abolition  of  the  death  penalty 
in  1911  until  1920,  when  three  occurred  in  one  year. 

In  general  the  states  that  have  the  largest  number  of 
legal  executions  also  have  the  largest  number  of  lynchings; 
widespread  resort  to  legal  executions  has  not  abolished 
lynchings  in  the  South.  Lynching  and  capital  punishment 
are  expressions  of  the  same  underlying  attitude,  and  where 
one  flourishes  the  other  is  likely  to  be  prevalent. 

(e)  Death  penalty  as  a  means  of  getting  rid  of  defectives. 
Some  people  claim  that  the  death  penalty  is  desirable  as  a 
means  of  ridding  society  of  defectives.  There  is  no  question 
of  the  desirability  of  getting  rid  of  defectives.  But  capital 
punishment  for  murder  and  one  or  two  other  offenses  is  a 
clumsy  and  inefficient  method  of  accomplishing  this.  A  much 
better  plan  would  be  to  make  a  search  in  the  schools  and  else¬ 
where  for  all  who  are  defective  and  then  get  rid  of  them  by  a 
policy  of  segregation  or  sterilization  or  both.  If  the  object  is 
to  eliminate  the  defective  criminals,  it  should  apply  to  all 
defective  criminals,  regardless  of  the  offense;  some  persons 
who  commit  murder  or  rape  are  defectives,  to  be  sure,  but  also 
some  who  spit  on  sidewalks  or  park  automobiles  without  lights. 

(f)  The  death  penalty  and  pardons.  One  argument  for 
Capital  punishment  is  that  it  is  more  certain  than  imprison¬ 
ment,  which  may  be  terminated  by  escape  or  pardon  or 
parole.  But,  as  a  matter  of  fact,  there  is  more  probability 
that  the  person  sentenced  to  death  will  be  pardoned  than  one 
sentenced  to  life  imprisonment.  Certainty  of  penalty  is  by 
no  means  established,  at  least  not  until  after  the  execution 
takes  place.  It  is  necessary  to  deal  with  the  problem  of 
undesirable  pardons,  but  that  can  be  done  without  retaining 
the  death  penalty.  Some  states  have  limited  the  right  of 
pardon.  In  Bhode  Island  a  person  convicted  of  a  crime 
punishable  by  imprisonment  of  five  years  or  more  may  be  par¬ 
doned  only  by  a  concurrent  recorded  vote  of  three-fourths  of 
all  the  members  elected  to  each  house  and  with  the  additional 
approval  of  the  governor ;  North  Dakota  has  provided  that  no 
one  convicted  of  murder  in  the  first  degree  may  be  pardoned, 
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unless- innocence  has  been  proved,  until  he  has  been  confined 
for  at  least  fifty  per  cent,  of  his  life  expectancy. 

(g)  The  death  penalty  for  crimes  committed  during 
imprisonment.  Some  states  have  abolished  the  death  penalty 
except  for  crimes  committed  by  prisoners  on  a  life  sentence ; 
this  exception  is  made  on  the  ground  that  without  it  the 
prisoner  on  a  life  sentence  could  murder  anyone  on  the 
slightest  provocation  and  no  additional  penalty  could  be 
imposed.  But  as  a  matter  of  fact  prison  wardens  without 
exception  report  that  the  prisoners  on  life  terms  are  almost 
always  the  best  behaved  prisoners  they  have.  And,  in  addi¬ 
tion,  many  privileges  in  prison  depend  on  good  conduct,  and 
many  kinds  of  punishment  can  be  inflicted  in  prison.  Conse¬ 
quently  there  is  abundant  reason  why  these  prisoners  should 
not  commit  additional  crimes  while  in  prison. 

(h)  The  principal  reason  why  the  demand  for  the  aboli¬ 
tion  of  capital  punishment  is  growing  is  that  this  policy 
violates  the  humanitarian  sentiments  of  the  group.  The  death 
penalty  is  in  conflict  with  the  regard  for  the  sacredness  of 
human  life  which  has  been  developed.  Though  the  advocates 
of  the  death  penalty  maintain  that  this  means  more  regard  for 
the  life  of  the  criminal  than  for  the  life  of  the  victim,  the 
argument  is  not  pertinent.  No  evidence  can  be  adduced  to 
show  that  more  murders  will  be  committed  if  capital  punish¬ 
ment  is  abolished.  And,  in  addition,  the  organized  group  does 
not  approve  of  the  murder  of  the  victim.  The  infliction  of 
the  death  penalty  brutalizes  and  hardens  the  public.  The 
taste  for  blood  seems  to  be  related  to  the  perverse  sexual 
impulses,  as  is  also  the  flogging  mania.  Many  people  secure 
a  horrible  enjoyment  from  a  death  penalty,  even  if  they  wit¬ 
ness  it  only  through  the  newspapers.  It  must  be  admitted, 
however,  that  the  life  of  prisoners  is  wasted  by  imprisonment, 
and  also  the  lives  of  wardens  and  guards.22 

The  death  penalty  sometimes  makes  heroes,  martyrs  or, 
at  least,  spectacular  figures  of  the  criminals  who  suffer  the 
penalty.  In  a  boy’s  club  in  New  York  just  after  the  execution 
of  “  the  four  gunmen”  the  members  all  agreed  to  a  motion 


22  Bernard  Shaw,  Preface  to  Webb,  op.  cit.,  pp.  xxx-xxxi. 
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that  they  stand  for  two  minutes  in  honor  of  these  gunmen 
who  had  “  died  game.”  23 

The  death  penalty  does  not  fit  into  the  system  that  is  being 
developed  for  the  treatment  of  criminals,  which  is  individual¬ 
ization  on  the  basis  of  the  character  and  personality  of  the 
offender  rather  than  punishment  on  the  basis  of  the  crime 
committed.  Some  criminals,  of  course,  cannot  be  reformed 
by  known  methods,  but  there  are  none  whose  reformation 
should  not  be  attempted.  The  death  penalty,  as  a  compulsory 
penalty  for  any  offense,  is  therefore  an  anachronism  or  rapidly 
becoming  such. 

The  group  which  uses  the  death  penalty  is  incensed  at  the 
crime,  emotions  run  high  until  the  execution  and  then  the 
members  of  the  group  sit  back  with  a  contented  feeling  that 
their  duty  has  been  done.  They  burn  up  their  energy  in  an 
emotional  flash,  which  should  be  used  for  the  correction  of  the 
conditions  that  have  produced  the  crime. 

When  the  death  penalty  is  used,  errors  of  justice  are 
irreparable.  Though  most  mistakes  are  prevented  by  the 
judicial  system  or  by  executive  clemency,  some  occur,  due  to 
the  pressure  of  public  opinion,  the  decisions  of  judges,  the 
personnel  of  the  jury,  the  laws  of  evidence,  the  unreliability  of 
testimony  or  even  of  confessions.  In  1920  the  Chicago 
Tribune  gave  an  account  of  a  young  man  who,  after  conversion 
in  a  revival  meeting,  confessed  that  he  had  killed  his  mother 
seven  years  before,  though  his  father  had  been  convicted  of  the 
murder  at  that  time  and  had  been  hung  for  the  crime.24  But 
it  must  be  admitted,  also,  that  imprisonment  is  irreparable, 
in  the  sense  that  five  years  of  life  spent  in  a  prison  cannot 
be  restored.25 

Finally,  the  infliction  of  the  death  penalty  has  a  very  bad 
effect  on  the  prisoners  and  staff  of  the  institution  in  which  it 
is  inflicted.  The  morale  of  the  institution  is  shattered  by  the 
strain  and  nervous  excitement.  Hobhouse  and  Brockway  made 

23  H.  L.  Hopkins,  “  Capital  Punishment  and  Boys,”  Survey,  32 : 
89,  April  25,  1914. 

24  Chicago  Tribune,  July  25,  1920. 

25  Shaw,  op.  dt.,  p.  xxix. 
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a  very  careful  investigation  of  the  effect  in  English  prisons 
and  concluded  “  Evidence  of  the  bad  effect  of  executions  upon 
both  the  staff  and  the  other  prisoners  is  unanimous.”  26  If  this 
penalty  is  to  be  retained,  it  should  not  be  executed  in  a  prison. 

(i)  Substitute  for  the  death  penalty.  It  is  generally  sug¬ 
gested  that  life  imprisonment  should  be  substituted  for  the 
death  penalty.  But  there  is  no  good  reason  for  insisting  on 
this  as  the  sole  substitute.  Those  convicted  of  offenses  that 
are  now  capital  should  be  treated  on  the  same  principle  as  the 
other  criminals,  that  is,  treatment  should  be  based  on  the 
requirements  of  the  individual,  determined  by  a  careful  study 
of  his  personality  and  social  situation.  Good  reasons  may  exist 
for  taking  a  longer  time  for  an  investigation  of  the  personality 
and  for  taking  fewer  risks  in  granting  paroles,  but  otherwise 
the  personality  rather  than  the  crime  committed  should  deter¬ 
mine  the  treatment.  This  may  mean  life  imprisonment,  but  it 
would  certainly  not  mean  that  in  all  cases. 

(j)  Conclusion.  In  general,  the  question  of  the  death 
penalty  is  not  of  sufficient  importance  to  justify  the  great 
amount  of  literature  and  emotion  devoted  to  it.  At  most,  less 
than  one  hundred  executions  occur  each  year  in  the  United 
States.  In  view  of  the  high  death  rate  from  industrial  acci¬ 
dents  and  diseases,  from  street  accidents,  athletics,  impure 
food,  adulterated  milk,  and  similar  conditions  and  activities, 
this  number  of  deaths  need  not  attract  great  attention.  Its 
importance  is  due,  rather,  to  the  fact  that  it  is  the  point  of 
conflict  between  those  who  favor  revenge  or  retaliation,  though 
they  generally  attempt  to  conceal  these  attitudes  by  more 
civilized  arguments,  and  those  who  look  upon  the  criminal  as 
a  problem  requiring  scientific  understanding  and  control  based 
on  this  understanding. 

4.  Fines. — Fines  are  imposed  much  more  frequently  than 
any  other  penalty.  Of  2820  sentences  in  cases  started  in  the 
city  and  state  courts  in  Cleveland  in  1919,  fines  constituted 
69  per  cent.,  and  fines  or  fines  and  imprisonment  constituted 

28  S.  Hobhouse  and  A.  F.  Brockway,  (Editors),  English  Prisons 
Today,  Being  the  report  of  the  Prison  System  Enquiry  Committee, 
pp.  246-249 ;  see  also,  D.  Lowrie,  My  Life  in  Prison,  p.  253  ff. 
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89  per  cent.27  The  tendency  seems  to  be  to  nse  fines  more 
frequently  than  previously,  due  doubtless  to  the  changes  in 
the  composition  of  crimes;  66.8  per  cent,  of  the  penalties 
imposed  by  all  courts  in  Massachusetts  in  1910  were  fines,  but 
the  percentage  increased  to  90.2  per  cent,  in  1920. 

The  court  is  generally  given  discretion  to  fix  fines  within 
maximum  and  minimum  limits  set  by  the  law;  sometimes, 
however,  only  the  maximum  limit  is  fixed,  sometimes  only  the 
minimum.  But  the  constitutions  of  the  various  states  provide 
that  fines  shall  not  be  excessive.  In  practice  a  very  large  pro¬ 
portion  of  the  fines  are  for  very  small  amounts. 

At  common  law  fines  were  enforced  by  executions  against 
property,28  but  the  general  practice  at  present  is  to  confine 
the  offender  if  the  fine  is  not  paid.  In  1910,  of  the  persons 
committed  to  all  types  of  prisons  in  the  United  States  57  per 
cent,  were  committed  for  non-payment  of  fines;  12  per  cent, 
of  these  had  fines  of  less  than  $5 ;  46.5  per  cent,  had  fines  of 
$10  or  less.  Of  the  entire  number  committed  for  non-pay¬ 
ment  of  fines  5384  were  seventeen  years  of  age  or  under. 
These  offenders  “  lie  out  ”  the  fine  at  some  specified  rate,  such 
as  50  cents  a  day.  This  brings  in  practically  no  income  and 
is  a  very  considerable  expense.  From  1907  to  1921  the  Chicago 
courts  assessed  $8,764,790  in  fines,  of  which  two-thirds  was  not 
collected ;  most  of  that  amount  was  “  laid  out  ”  in  the  work- 
house  at  the  rate  of  fifty  cents  a  day,  and  at  a  cost  to  the  city 
of  about  forty  cents  a  day  per  prisoner.  This  means  that  the 
city  not  only  did  not  secure  the  $6,000,000  in  fines,  but  also 
spent  approximately  $5,000,000  more  to  support  the  prisoners 
who  could  not  pay  their  fines. 

When  a  fine  is  imposed,  it  is  tantamount  to  a  declaration 
that  neither  the  safety  of  the  community  nor  the  welfare  of 
the  offender  requires  the  imprisonment  of  the  offender. 
Imprisonment  is  therefore  only  a  means  of  collecting  a  debt  to 
the  state.  But  it  is  evidently  a  very  expensive  method.  From 

27  “  Cleveland  Survey  of  Criminal  Justice/’  Part  II,  Prosecution, 
by  A.  Bettman,  pp.  68-69. 

28  In  colonial  New  York,  corporal  punishment  Avas  inflicted  as  an 
alternative  for  non-payment  of  fines.  Klein,  op.  cit.,  p.  25. 
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early  times  efforts  have  been  made  to  avoid  this  difficulty.  In 
New  Jersey  in  1775  the  offender  who  could  not  pay  his  fine 
might  be  sold  for  a  term  not  to  exceed  five  years  to  any  person 
willing  to  pay  the  fine.29  In  Connecticut  as  early  as  1841 
provision  was  made  that  an  offender  sentenced  to  pay  a  fine 
might,  if  unable  to  pay  the  fine,  be  released  on  his  note.30  In 
1905  Great  Britain  passed  a  law  making  it  optional  with  the 
court  to  permit  the  fine  to  be  paid  in  installments  without 
imprisonment;  in  1914  this  was  made  compulsory  for  offend¬ 
ers  who  could  satisfy  the  court  that  they  had  a  fixed  abode  in 
the  jurisdiction.  In  the  years  1905-10,  50  per  cent,  of  all 
commitments  were  for  non-payment  of  fines,  in  1919-20,  only 
26  per  cent.  This  installment  method  of  paying  fines  has  been 
adopted  by  several  of  the  states  in  America,  and  is  generally 
used  in  connection  with  probation.  In  Massachusetts  persons 
on  probation  paid  $135,730  in  fines  in  1921.  In  Buffalo,  759 
persons  were  placed  on  probation  to  pay  fines  amounting  to 
$12,593,  of  which  $10,765  was  paid  by  the  end  of  the  year; 
if  these  persons  had  been  sent  to  prison  it  would  have  cost  the 
county  about  $6297,  which  means  that  the  county  saved  about 
$17,000  by  this  method.31  But  it  is  evident  that  persons  with¬ 
out  a  fixed  abode  and  some  others  cannot  be  trusted  to  pay 
fines  in  installments.  Such  persons  should  be  dealt  with  by 
other  methods  than  fining. 

But  the  question  of  the  method  of  paying  fines  may  be 
waived  and  the  question  still  remains,  Why  have  fines  at  all? 
The  arguments  pro  and  con  are  generally  given  as  follows: 
First,  the  fine  is  the  most  easily  and  thoroughly  remissible  of 
any  of  the  penalties ;  capital  punishment,  whipping,  or 
imprisonment  once  administered  cannot  be  remitted  effec¬ 
tively,  but  a  fine  that  has  been  paid  can  be  repaid.  Second, 
the  fine  is  a  most  economical  penalty;  it  costs  the  state  prac¬ 
tically  nothing  if  it  can  be  used  without  imprisonment  as  an 

20  New  Jersey  Prison  Inquiry  Commission,  1917,  vol.  2,  p.  37; 
a  similar  provision  was  made  in  other  places,  e.  g.,  District  of 
Louisiana  in  1804. 

30  E.  W.  Capen,  The  Historical  Development  of  the  Poor  Law 
of  Connecticut,  pp.  225-226. 

31  L.  N.  Robinson,  Penology  in  the  United  States,  pp.  273-274. 
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alternative.  Third,  the  fine  is  easily  divisible  and  can  be 
adjusted  to  the  enormity  of  the  offense,  the  character  and 
wealth  of  the  offender,  the  state  of  public  opinion,  and  other 
conditions  more  easily  than  any  other  penalty.  Fourth,  it  does 
not  carry  with  it  the  public  stigma  and  disgrace  that  imprison¬ 
ment  does,  and  therefore  does  not  hamper  readjustment  of 
the  offender.  Fifth,  it  affects  one  of  the  most  general  interests 
of  mankind  and  causes  a  kind  of  suffering  that  is  universal; 
therefore  it  is  efficacious  in  dealing  with  the  great  majority  of 
mankind.  Finally,  it  provides  an  income  for  the  state,  county, 
or  city. 

mr 

On  the  other  hand,  opponents  of  the  system  of  fines  urge : 
First,  the  fines,  in  practice,  are  adjusted  to  the  offense  and 
therefore  bear  unequally  on  the  rich  and  poor.  In  1921  one 
of  the  judges  in  Chicago  announced  the  following  schedule 
of  fines : 

“Plain  drunks,  $3;  noisy  drunks,  $5;  drunks  who  go  to  sleep 
on  car  tracks,  sidewalks,  or  other  public  places,  $5 ;  drunk  and 
wanting  to  fight,  $10;  drunk  and  fighting,  $10  to  $25.” 

It  is  a  much  greater  penalty  for  a  poor  man  to  pay  a  fine 
of  $10  than  for  a  rich  man  to  do  so.  It  was  suggested  long 
ago  that  a  fine,  instead  of  being  an  absolute  amount,  should 
be  a  specified  part  of  a  man’s  income,32  but  this  suggestion 
has  never  been  carried  out  consistently.  Second,  fines  are  not 
effective  as  a  reformative  agency.  They  do  not  change  a 
person’s  ideas,  abilities,  or  environment.  Many  offenses  are 
committed  under  the  influence  of  strong  habits,  such  as  drugs, 
drunkenness,  speeding;  the  fine  does  not  change  the  situation. 
Or,  the  fine  is  not  sufficient  to  offset  the  income  from  the 
offense ;  prostitutes  or  professional  gamblers,  for  instance,  are 
seldom  reformed  by  fines.  The  mentally  defective  criminal  is 
not  made  more  capable  by  paying  money  to  the  state.  Koren 
made  a  study  of  140  persons  committed  to  Deer  Island,  each 
of  whom  had  a  total  of  fifteen  or  more  commitments.  Most 
of  these  commitments  had  been  for  drunkenness  and  inability 

32  B.  Beaumont,  “Essay  on  Criminal  Jurisprudence.”  Pamphleteer, 
18:  412,  1821. 
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to  pay  fines;  one  man  had  been  committed  125  times,  of  which 
96  were  for  inability  to  pay  fines;  one  man  was  committed  16 
times  in  one  year.33  Several  cities  have  practically  or  com¬ 
pletely  ceased  to  nse  fines  for  prostitutes;  of  the  prostitutes 
convicted  between  January  1  and  June  30, 1920, none  was  fined 
in  New  York  City,  0.1  per  cent,  were  fined  in  Philadelphia, 
5.6  per  cent,  in  Boston.  With  these  cities  should  be  con¬ 
trasted  Chicago  where  62  per  cent,  were  fined.34  And  finally, 
parents,  other  relatives  or  friends  are  frequently  compelled  to 
pay  the  fines  and  thereby  the  hardship  is  imposed  upon  them 
rather  than  upon  the  offender.  Perhaps,  however,  it  would  be 
an  even  greater  hardship  for  them  if  the  offender  were  sent 
to  prison. 

In  general,  in  view  of  these  arguments,  it  appears  that  it 
would  be  desirable  to  abandon  entirely  the  practice  of  fining 
the  habitual  offenders,  such  as  prostitutes,  drunkards,  or 
“  dope  fiends.”  In  case  an  offender  has  committed  an  offense 
repeatedly,  he  should  be  studied  carefully  in  order  to  find  the 
source  of  his  repeated  deviations  in  behavior  and  appropriate 
policies  should  be  based  on  these  findings.  This  should  be  done 
no  matter  how  trivial  the  offense.  For  others  whose  offenses 
are  not  habitual,  it  is  probable  that  official  warnings  or 
remonstrances  or  some  task  that  will  tend  to  change  the  atti¬ 
tude  of  the  person  or  counteract  the  effect  of  the  offense  would 
be  preferable  to  fines.  But  fines  can  be  retained  to  advantage 
for  some  of  the  minor  offenses  of  a  purely  technical  nature. 
In  so  far  as  they  are  retained  they  should  be  paid  in  install¬ 
ments  when  they  cannot  be  paid  in  a  lump  sum,  and  a  person 
should  never  be  committed  to  a  penal  institution  because  of 
inability  to  pay  a  fine.  If  his  character  or  reputation  are  such 
as  to  make  him  untrustworthy,  he  should  be  committed,  with¬ 
out  fine,  to  an  institution  while  policies  are  being  developed  to 
modify  his  characteristics.  For  certain  types  of  offenders,  it 

33  J.  Koren,  “  Some  Statistics  of  Recidivism  Among  Misde¬ 
meanants  in  Boston,”  Amer.  Stat.  Assoc.,  7 :  277  ff.,  June,  1901. 

34  Gf.  E.  Worthington  and  Ruth  Topping,  “  Summary  and  Com¬ 
parative  Study  of  the  Special  Courts  in  Chicago,  Philadelphia,  Boston, 
and  New  York,”  Social  Hygiene ,  9:  350,  June,  1923. 
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is  possible  that  the  fine  should  be  indeterminate,  just  as  a 
prison  sentence  may  be.  A  person  guilty  of  speeding,  for 
instance,  might  be  sentenced  to  pay  $10  a  month  for  such  a 
period  as  the  court  or  some  administrative  agency  felt  neces¬ 
sary,  keeping  him  under  observation  to  determine  the  neces¬ 
sity  of  requiring  additional  payments. 

Fines  may  be  remitted  by  executive  or  judicial  acts.  In 
general  the  governor  alone  has  power  to  remit  fines  in  state 
cases,  but  some  variations  are  found.  During  the  biennium 
1917-18  the  Governor  of  Iowa  remitted  fines  amounting  to 
$9227  in  21  cases.  A  somewhat  similar  practice  has  developed 
in  some  courts,  of  imposing  a  fine  and  then,  in  chambers, 
allowing  motions  in  mitigation,  by  which  the  fines  are  reduced. 
This  was  a  favorite  method  in  Cleveland,  especially  in  liquor 
cases,  of  securing  publicity  by  imposing  very  heavy  fines,  and 
also  securing  friends  by  secretly  reducing  the  fines.  Of  131 
fines  involving  over  $200  each  in  liquor  cases  originating 
in  January,  1921,  motions  in  mitigations  were  allowed  in 
85,  for  a  total  reduction  of  $39,150,  or  52  per  cent,  of  the 
amount  of  the  fines.35 

5.  Restitution  and  Reparation. — In  the  previous  dis¬ 
cussion  of  the  origin  of  fines,  it  was  explained  that  the  fine 
appeared  in  a  clear-cut  form  when  the  state  appropriated  all 
of  the  payment  made  by  the  offender;  what  had  previously 
been  a  combination  of  civil  and  criminal  procedures  became 
thereby  distinctly  a  criminal  procedure.  The  offense  came  to 
be  regarded  as  an  offense  against  the  state  alone;  the  victim 
was  sent  to  the  civil  court  to  recover  damages  for  the  injury 
done  to  him. 

It  was  found  in  practice,  however,  that  the  injured  party 
had  very  little  success  in  securing  damages  because  of  the 
insolvent  condition  of  the  ordinary  criminal  and  the  oppor¬ 
tunity  to  hide  or  transfer  his  property  before  sentence.  Conse¬ 
quently  the  victim  generally  makes  no  effort  to  recover  by  civil 
process,  but  resorts  to  the  criminal  court,  and  this  causes  an 
additional  financial  loss. 

35  “  Cleveland  Survey  of  Criminal  Justice,”  Part  1,  The  Criminal 
Courts ,  by  R.  H.  Smith  and  H.  B.  Ehrmann,  p.  58. 
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For  nearly  a  century,  at  least,  opinion  has  been  developing 
in  favor  of  reparation  or  restitution  by  order  of  the  criminal 
court.  Bonneville  de  Marsangy  outlined  a  definite  plan  of  this 
sort  in  1847.  Later  Garofalo  became  the  foremost  advocate  of 
this  method,  seconded  by  Ferri,  Fioretti,  and  others.  It  is 
urged  in  favor  of  this  method  that,  first,  it  would  enable  the 
injured  party  to  recover,  which  is  now  almost  impossible.  It 
is  rather  absurd  that  the  state  undertakes  to  protect  the  public 
against  crime  and  then,  when  a  loss  occurs,  takes  the  entire 
payment  and  offers  no  effective  remedy  to  the  individual  vic¬ 
tim.  Second,  it  would  have  a  much  better  reformative  effect 
on  many  offenders  than  would  other  methods,  because  the 
result  of  the  offenses  would  be  more  clearly  recognized  and  no 
stigma  would  be  attached  to  make  reformation  difficult. 
Third,  it  would  relieve  the  state  of  the  great  burden  of  sup¬ 
porting  in  penal  or  reformatory  institutions  those  guilty  of 
minor  offenses;  because  of  the  reduction  in  the  number  of 
the  inmates,  individualized  methods  could  be  used  to  bet¬ 
ter  advantage  for  those  committed  to  these  institutions. 

The  plan  presented  by  Garofalo  and  others  for  enforcing 
reparation  or  restitution  is  as  follows :  If  the  offender  is 
solvent,  his  property  should  be  attached  at  the  time  proceed¬ 
ings  are  started,  so  that  he  can  be  compelled  by  order  of  the 
court  to  make  restitution.  If  he  is  insolvent,  he  can  be  com¬ 
pelled  to  devote  a  part  of  his  income  to  restitution.  It  is  pro¬ 
posed  that  the  amount  to  be  paid  in  this  way  should  never  be 
greater  than  the  total  amount  of  the  injury  (including  the 
injury  to  the  state  for  arrest  and  prosecution)  and  never  be 
so  great  as  to  cause  undue  injury  to  the  offender  or  his 
dependents.  If  the  offender  fails  or  refuses  to  pay  the  assess¬ 
ment  or  if  he  is  not  dependable,  the  plan  is  to  make  him  a  state 
workman,  to  receive  wages  for  his  work;  a  part  of  the  wage 
would  be  retained  by  the  state  and  paid  into  the  compensa¬ 
tion  fund. 

It  is  not  proposed  that  restitution  or  reparation  should  be 
used  for  all  offenders.  It  must  necessarily  be  confined  to  those 
who  have  committed  minor  offenses  for  which  they  need  not 
be  held  in  confinement.  The  confirmed  murderer,  for 
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instance,  could  not  be  permitted  to  work  at  large  for  the  pur¬ 
pose  of  making  restitution  to  the  victims  or  the  dependents 
of  his  victims.  In  so  far  as  this  method  is  adopted,  it  should 
probably  be  used  in  connection  with  probation.  It  is  develop¬ 
ing  in  that  way  in  the  United  States,  at  least. 

6.  Loss  of  Civil  and  Other  Rights. — For  many  centuries 
certain  crimes  have  been  known  as  infamous  crimes  and 
for  these  crimes  to  which  infamy  attached  and  for  certain 
other  crimes  rights  of  various  kinds  have  been  lost.  Roman 
lawyers  made  a  distinction  between  infamy  due  to  the  nature 
of  the  crime  and  infamy  due  to  the  nature  of  the  punishment 
— infamia  facti  and  infamia  juris.  In  the  Roman  Republic 
infamy  as  the  result  of  the  conviction  of  crime  meant  loss  of 
the  right  to  vote,  to  hold  office,  to  represent  another  in  the 
courts,  to  be  a  witness,  to  manage  the  affairs  of  another,  and 
the  abridging  of  the  right  to  marry.  During  the  early  modern 
period,  also,  certain  crimes  resulted  in  infamy.  This  infamy 
was  produced  to  some  extent  merely  by  the  publicity  of  the 
trial,  but  also  by  the  subsequent  loss  of  rights  of  citizenship. 
In  addition,  offenders  were  branded  or  mutilated,  so  that 
everyone  might  know  that  they  had  been  guilty  of  crimes  and 
thus  would  suffer  infamy.  Loss  of  rank,  mutilation  of  the 
body  after  death,  and  other  methods  were  used  to  produce  a 
greater  infamy  than  the  public  would  naturally  or  ordinarily 
attribute  to  the  offender.  During  the  feudal  period,  by  bills 
of  attainder,  persons  convicted  of  treason  or  felony  might  be 
deprived  of  their  real  and  personal  property,  their  right  to 
inherit  or  transmit  property,  and  all  rights  in  the  courts. 
This  was  known  as  civil  death. 

The  Constitution  of  the  United  States  prohibits  bills  of 
attainder.  Some  states,  nevertheless,  declare  that  the  person 
convicted  of  an  infamous  crime  is  civilly  dead,  but  it  is  quite 
certain  that  the  criminal  does  not  lose  all  of  his  legal  rights  in 
any  state. 

Two  principal  questions  are  asked  regarding  infamy  and 
infamous  crimes :  Does  infamy  attach  to  the  crime,  as  such, 
or  to  the  punishment?  And,  what  is  the  degree  or  kind  of 
punishment  that  makes  a  crime  infamous  ? 
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The  general  weight  of  opinion  seems  to  be  that  infamy 
attaches  only  to  the  punishment,  not  to  the  crime  as  such. 
But  Professor  Schofield,  in  an  acute  essay  on  the  origin  and 
development  of  the  concept  of  infamy,  has  shown  that  this 
opinion  is  incorrect  and  that  in  some  jurisdictions,  at  least, 
and  for  some  deprivations  the  infamy  is  due  to  the  nature 
of  the  crime,  not  to  the  nature  of  the  punishment.  If  the 
infamy  attached  to  the  punishment,  it  could  be  wiped  out  by 
a  pardon ;  but  Professor  Schofield  shows  that  many  civil  rights 
may  be  lost  by  infamous  crimes  and  not  restored  by  pardons. 
A  lawyer  who  has  embezzled  the  funds  of  a  client  may  be 
sentenced  to  the  state  prison,  and  then  be  pardoned ;  but  even 
after  receiving  a  pardon  he  may  be  debarred  and  prevented 
from  acting  as  a  lawyer.  A  person  convicted  of  a  felony  may 
lose  his  right  to  vote  and  in  some  jurisdictions  a  pardon  does 
not  restore  this  right  to  him.  The  loss  of  rights  in  such  cases 
is  not  a  part  of  the  punishment ;  it  is  rather  a  part  of  a  general 
social  policy  of  determining  who  may  practice  law  or  medi¬ 
cine,  or  who  may  vote ;  women,  illiterates,  and  those  convicted 
of  felonies,  for  instance,  may  be  prohibited  from  voting,  not 
as  a  punishment,  but  as  a  part  of  the  policy  to  promote  the 
welfare  of  the  country.  This  seems  to  show  that  the  infamy 
attaches  to  the  crime,  and  not  merely  to  the  punishment.  The 
decisions  and  laws,  however,  are  very  confusing  and  there  is 
good  reason  to  believe  that  the  infamy  attaches  to  both  the 
crime  and  the  punishment.  For  instance,  the  disabilities  are 
not  imposed  if  the  offender  is  proved  guilty  but  is  not 
sentenced;  this  would  indicate  that  the  infamy  attaches  to 
the  punishment.36 

The  second  question  has  to  do  with  the  nature  of  the  pun¬ 
ishment  which  produces  infamy,  and  is  important  because 
the  decision  on  this  point  determines  the  conditions  under 
which  the  offender  loses  his  rights.  Originally  any  corporal 
punishment,  including  capital  punishment,  flogging,  the  pil¬ 
lory,  etc.,  rendered  the  offender  infamous.  Later  imprison¬ 
ment  at  hard  labor  was  included  as  an  infamous  punishment, 

38Henrv  Schofield,  Essays  on  Constitutional  Law  and  Equity, 
vol.  I,  pp.  421-456. 
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presumably  because  hard  labor  was  regarded  as  a  corporal 
punishment.  By  implication,  then,  imprisonment  in  a  state 
prison,  in  which  hard  labor  was  generally  required,  came  to 
be  regarded  as  an  infamous  punishment,  while  imprisonment 
in  a  local  workhouse  or  jail,  in  which  hard  labor  was  seldom 
required,  was  not  an  infamous  punishment,  even  though  the 
particular  institution  to  which  commitment  was  made  did 
require  hard  labor  of  all  its  inmates  who  were  able  to 
work.  It  was  decided,  however,  in  the  Moreland  case  that 
it  is  the  hard  labor  which  makes  the  punishment  infamous, 
and  that  commitment  to  a  workhouse  at  hard  labor  is  an 
infamous  punishment.37 

The  whole  set  of  decisions  is  in  confusion.  It  is  absurd 
to  use  either  of  the  two  criteria  that  are  now  declared  by 
the  courts;  the  performance  of  hard  labor  should  not  be 
regarded  as  a  good  reason  for  depriving  one  of  his  rights ; 
neither  should  the  person  committed  to  a  state  penal  farm  be 
regarded  as  having  suffered  a  more  infamous  punishment 
than  those  held  in  idleness  in  the  unsanitary  county  jail. 
Spalding  has  shown  that  commitment  to  the  state  prison  of 
Massachusetts  has  been  determined  largely  by  the  com¬ 
parative  crowding  of  the  prison  and  the  county  jails,  not  by 
the  infamy  that  should  attach  to  crimes.38  It  would  prob¬ 
ably  be  preferable  to  abandon  the  whole  concept  of  infamy 
rather  than  try  to  improve  it. 

The  following  are  the  principal  rights  that  may  be  lost  by 
the  crimes  that  are  decided  to  be  infamous  :  (a)  The  right  of 
suffrage  is  lost  by  conviction  of  an  infamous  crime  in  all  of 
the  states  except  five  (Arizona,  Michigan,  New  Hampshire, 
Pennsylvania,  and  Vermont),  (b)  The  right  to  hold  public 
office  is  lost  in  most  of  the  states.  Public  offices  are  generally 
restricted  to  electors  and  therefore  the  loss  of  suffrage  carries 
with  it  the  loss  of  the  right  to  hold  office.  In  addition  certain 
other  restrictions  are  specified  in  some  states,  such  as 

37  R.  Oppenheimer,  “  Infamous  Crimes  and  the  Moreland  Case,” 
Harvard  Law  Rev.,  36:  299-320,  January,  1923. 

38  W.  F.  Spalding,  “  The  Legislative  History  of  a  ‘  State  Prison  ’ 
Sentence  as  a  Test  of  ‘  Felony  ’  and  ‘  Infamous  Punishment,’  Mass , 
Law  Quart.,  7:  91-108,  January,  1922. 
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incapacity  to  serve  on  a  jury,  to  hold  any  military  office,  or  to 
act  as  a  guardian  or  administrator,  (c)  The  common  law 
assumed  that  a  person  who  committed  a  heinous  crime  had 
such  a  depraved  character  that  he  would  be  insensible  to  the 
obligations  of  an  oath  and  therefore  his  testimony  in  court 
would  be  unreliable.  This  deprivation  has  been  generally 
abandoned  by  American  legislatures,  but  in  practice  it  is  still 
possible  to  present  facts  regarding  the  criminal  career  of  a 
witness  as  pertinent  to  the  credibility  of  the  witness,  (d)  The 
right  to  practice  certain  professions  or  occupations  is  denied 
to  those  convicted  of  infamous  crimes.  Many  states  prohibit 
an  attorney  who  has  been  guilty  of  embezzling  the  funds  of  his 
client  forever  from  practicing  law.  Liquor  licenses  might  be 
refused  to  those  convicted  of  infamous  crimes.  In  some  states 
persons  convicted  of  infamous  crimes  cannot  practice  medi¬ 
cine.39  (e)  Rights  in  court  and  prison  are  lost  or  curtailed. 
The  presumption  of  innocence  and  eligibility  for  parole  or 
probation,  for  instance,  may  be  lost  if  the  offender  has  been 
convicted  previously  of  an  infamous  crime;  and  the  sentence 
may,  according  to  law,  be  more  severe  for  such  persons, 
(f)  Certain  marital  rights  are  lost.  Conviction  of  crime  is 
a  ground  for  divorce  in  all  of  the  states  except  New  Mexico, 
Maryland,  North  Carolina,  South  Carolina,  and  Florida.  But 
the  states  differ  in  the  restrictions  placed  on  divorce  under 
such  circumstances ;  in  some  states  the  crime  must  be  a  felony, 
in  others  the  period  of  imprisonment  must  exceed  a  specified 
number  of  years,  in  others  the  divorce  cannot  be  granted 
within  a  specified  time  after  the  conviction;  and  there  are 
other  restrictions.  In  Maine  the  bonds  of  matrimony  are 
automatically  severed  by  a  sentence  of  life  imprisonment. 
But  less  than  one  per  cent,  of  the  divorces  granted  from  1887 
to  1906  were  on  the  ground  of  conviction  of  felony.  The  right 
to  propagate,  also,  is  abridged  or  denied  to  those  convicted  of 
certain  crimes.  This  law,  which  provides  for  sterilization  of 
criminals,  has  been  passed  in  sixteen  states,  but  it  is  designed 
primarily  as  a  protection  against  defectives  rather  than  as  a 

39  The  U.  S.  Supreme  Court  upheld  this  restriction  even  when 
it  was  retroactive,  Hawker,  v.  N.  Y.,  170,  U.  S.,  189. 
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penal  measure  in  all  except  two  of  these  states;  it  is  practi¬ 
cally  never  used  in  any  of  them  at  present,  (g)  The  right  to 
an  ordinary  burial  may  be  lost.  In  all  states  except  Wyoming, 
the  body  of  a  person  who  dies  in  prison,  if  not  claimed  within 
a  specified  time  by  friends  or  relatives,  may  be  turned  over  to 
a  scientific  society,  medical  college,  or  other  institution  for 
scientific  purposes.  It  will  be  given  an  ordinary  burial  if  not 
claimed  for  scientific  purposes,  (h)  An  infamous  crime 
'committed  by  a  foreigner  prevents  him  from  being  natural¬ 
ized,  in  some  states,  unless  he  is  pardoned,  (i)  Loss  of  the 
right  to  migrate  to  a  foreign  land  or  liability  to  deportation 
result,  in  some  jurisdictions,  for  certain  crimes. 

Two  restrictions  or  interpretations  should  be  added.  Civil 
disability  is  generally  restricted  to  the  state  in  which  the 
offender  is  convicted;  rights  in  other  states  are  not  lost.  A 
crime  is  infamous  and  the  rights  are  lost  not  because  an 
infamous  punishment  has  been  imposed  in  a  particular  case,  # 
but  because  an  infamous  punishment  may  be  imposed  for 
crimes  of  the  class  of  which  one  has  been  convicted. 

The  disabilities  produced  as  the  result  of  infamy  may  be 
terminated  automatically  in  some  states  when  the  sentence 
has  been  served;  in  other  states  thev  are  terminated  if  the 
person  is  not  indicted  or  convicted  of  another  crime  within 
a  specified  time  after  the  completion  of  his  sentence.  But 
in  most  states  the  disabilities  are  removed  only  by  pardon, 
and  some  of  them  not  even  by  pardon.  Some  are  removed  only 
if  specifically  mentioned  in  the  pardon.  Many  of  the  pardons 
are  granted  primarily  for  the  purpose  of  restoring  the  civil 
rights.  In  New  York  State  in  the  fiscal  year  1918-19,  5276 
persons  were  convicted  of  felonies  and  pardons  were  granted 
to  281  persons,  of  which  256  were  for  the  purpose  of  restoring 
the  rights  of  citizenship;  pardons  of  other  kinds  numbered 
only  25. 

The  original  purpose  of  infamous  punishments  was  to  iso¬ 
late  the  offender.  It  was  a  form  of  banishment;  at  least  it 
was  designed  to  produce  the  same  result  that  banishment  did, 
namely,  place  social  distance  between  the  offender  and  the 
law-abiding  citizen.  In  later  society  an  evident  desire  to 
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protect  the  social  and  political  institutions  plays  a  part,  and 
the  suffering  of  the  offender  from  the  loss  of  the  rights  may 
be  merely  incidental. 

But  both  from  the  standpoint  of  the  punishment  of 
offenders  and  the  qualifications  for  participation  in  our  insti¬ 
tutions  such  deprivations  are  undesirable,  as  they  now  stand. 
While  the  offender  is  in  prison,  he  probably  should  not  be 
permitted  to  vote,  hold  office,  or  exercise  some  of  the  other 
rights.  But  his  rights  should  be  automatically  restored* 
as  soon  as  he  is  placed  in  the  outside  community,  even  on 
parole.  The  purpose  of  the  restoration  to  the  community  is 
that  the  group  may  assimilate  him;  but  assimilation  will 
not  be  promoted  by  this  device  for  maintaining  social  dis¬ 
tance;  the  group  cannot  assimilate  him  by  driving  him  out 
of  the  group  in  the  social  sense.  Participation  in  the  social 
institutions,  on  the  other  hand,  should  be  decided  in  each 
case  by  the  particular  personality  and  circumstances.  For 
instance,  while  conviction  of  crime  should  be  one  of  the 
reasons  for  which  divorce  may  be  granted,  the  character  of  the 
individual  and  the  nature  of  the  home  need  to  be  considered 
in  connection  with  this. 

7.  Remonstrance  and  Admonition. — It  was  an  estab¬ 
lished  principle  in  Roman  jurisprudence  that  the  law  should 
warn  before  it  struck.  In  the  French  code  of  1670  admonition 
was  recognized  as  one  method  that  might  be  used,  while  the 
Canon  law  provided  that  the  offender  should  be  thrice  admon¬ 
ished.  Courts  are  using  this  method  much  more  frequently 
now  than  formerly,  probably  because  of  a  recognition  of 
the  futility  of  short  sentences  in  prison  or  jail.  In  many 
cases  such  official  remonstrances  serve  to  express  to  the 
offender  the  opposition  of  the  group  to  his  behavior.  But 
when  this  remonstrance  is  counteracted  by  the  general  prac¬ 
tice  of  the  group  to  which  the  offender  belongs,  it  will  prob¬ 
ably  be  ineffective.  The  moralizing  of  the  judge  is  not  apt  to 
produce  a  decided  modification  of  behavior  in  many  cases 
and  it  is  evidently  applicable  as  a  method  only  to  a  small 
number  of  offenses.  As  a  method  of  badgering  and  pestering 
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it  may  do  some  good  and  is  not  apt  to  do  much  harm.  But 
it  is  probable  that  in  most  cases  it  would  be  preferable  for 
the  judge  to  make  an  explanation  in  his  chambers  rather 
than  hector  the  offender  in  public. 
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CHAPTER  XVII 


HISTORY,  ORGANIZATION,  AND  CONTROL 
OF  PRISONS  IN  AMERICA 

We  have  considered  previously  the  development  of  impris¬ 
onment  as  a  method  of  punishment  up  to  the  time  when  it 
became  an  established  and  generally  used  policy  in  England 
about  the  beginning  of  the  nineteenth  century.  The  first 
part  of  the  present  chapter  continues  this  discussion  with 
reference  to  the  development  of  prisons  in  the  United  States, 
especially  after  the  beginning  of  the  nineteenth  century. 

1.  Early  American  Prisons. — Jails  and  houses  of  cor¬ 
rection  were  established  in  the  American  colonies  soon  after 
settlement.  The  jail  was  used  almost  entirely  as  a  place  of 
detention  before  trial.  The  house  of  correction  began  as 
an  institution  for  vagrants,  but  soon  became  practically  the 
same  as  the  jail,  as  a  place  of  punishment,  with  no  difference 
in  the  character  of  the  inmates  or  the  methods  used.  In 
Connecticut  by  act  of  1730,  prisoners  on  life  sentences  were 
confined  in  the  workhouses  rather  than  the  jails.1  The  number 
of  persons  confined  for  punishment  in  the  jails  and  houses 
of  correction,  however,  was  very  small.  In  New  York,  for 
instance,  nothing  except  temporary  laws  providing  imprison¬ 
ment  for  single  offenses  had  been  passed  prior  to  1788;  in 
that  year  a  general  law  was  passed  providing  for  imprisonment 
at  hard  labor  for  disorderly  conduct  and  this  sentence  could 
be  served  either  in  a  jail  or  a  house  of  correction.2 

The  conditions  in  these  jails  and  houses  of  correction  were 
generally  horrible.  The  prisoners  spent  their  time  in  asso¬ 
ciation,  without  labor,  depending  on  charity  for  their  main¬ 
tenance.  Drunkenness  and  vice  generally  prevailed  within 
the  institutions,  as  had  been  customary  in  England.  The 

1  E.  W.  Capen,  The  Historical  Development  of  the  Poor  Law  of 
Connecticut,  p.  64. 

2  Klein,  op.  cit  '.,  pp.  25-26. 
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following  description  of  the  Walnut  Street  (county)  jail  in 
Philadelphia  at  the  end  of  the  Revolutionary  War  could  be 
duplicated  with  regard  to  many  other  institutions  of  the  time. 

“  It  is  represented  as  a  scene  of  promiscuous  and  unrestricted 
intercourse,  and  universal  riot  and  debauchery.  There  was  no  labor, 
no  separation  of  those  accused,  but  yet  untried,  nor  even  of  those 
confined  for  debt  only,  from  convicts  sentenced  for  the  foulest  crimes; 
no  separation  of  color,  age  or  sex,  by  day  or  by  night;  the  prisoners 
lying  promiscuously  on  the  floor,  most  of  them  without  anything 
like  bed  or  bedding.  As  soon  as  the  sexes  were  placed  in  different 
wings,  which  was  the  first  reform  made  in  the  prison,  of  thirty  or 
forty  women  then  confined  there,  all  but  four  or  five  immediately 
left  it;  it  having  been  a  common  practice,  it  is  said,  for  women  to 
cause  themselves  to  be  arrested  for  fictitious  debts,  that  they  might 
share  in  the  orgies  of  the  place.  Intoxicating  liquors  abounded, 
and  indeed  were  freely  sold  at  a  bar  kept  by  one  of  the 
officers  of  the  prison.  Intercourse  between  the  convicts  and  per¬ 
sons  without  was  hardly  restricted.  Prisoners  tried  and  acquitted 
were  still  detained  till  they  should  pay  jail  fees  to  the  keeper;  and 
the  custom  of  garnish  was  established  and  unquestioned;  that  is, 
the  custom  of  stripping  every  newcomer  of  his  outer  clothing,  to  be 
sold  for  liquor,  unless  redeemed  by  the  payment  of  a  sum  of  money 
to  be  applied  to  the  same  object.  It  need  hardly  be  added,  that  there 
was  no  attempt  to  give  any  kind  of  instruction,  and  no  religious 
service  whatsoever.”  3 

This  description  sounds  as  though  it  might  have  been 
taken  from  Howard’s  account  of  the  prisons  of  England. 

The  Quakers  of  Philadelphia  made  decided  efforts  to 
improve  these  prisons.  In  1776  Richard  Wistar  at  his  own 
expense  provided  soup  for  some  of  the  prisoners  in  the  county 
jail,  when  it  became  known  that  some  of  them  had  died  of 
starvation.  Others  became  interested  in  his  efforts,  and  that 

3  F.  C.  Gray,  Prison  Discipline  in  America,  pp.  15-lb.  It  has 
been  reported  frequently  that  when  the  first  attempt  was  made 
to  preach  to  the  prisoners  in  this  Walnut  Street  jail,  the  prison 
authorities  remonstrated  and  opposed  it  for  fear  of  an  outbreak  by 
the  prisoners,  but  finally  agreed  on  condition  that  the  preacher  leave 
all  of  his  valuables  outside  and  that  a  loaded  cannon  be  placed  fac¬ 
ing  the  prisoners,  with  a  man  standing  ready  with  a  lighted  fuse 
to  touch  it  off.  It  seems  probable  that  this  was  merely  a  device  of 
the  keeper  of  the  prison  to  frighten  the  preacher  rather  than  the 
prisoners.  <T.  T.  Scharf  and  T.  Westcott,  History  of  Philadelphia, 
vol.  1,  pp.  444-445,  note. 
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year  the  Philadelphia  Society  for  Alleviating  Distressed 
Prisoners  was  formed.  But  its  activities  were  stopped  by  the 
war.  It  was  revived  in  1787  with  the  name  Philadelphia 
Society  for  Alleviating  the  Miseries  of  Public  Prisons.  About 
half  of  its  members  were  Quakers.  It  had  the  primary 
purpose  of  relieving  the  physical  suffering  of  prisoners,  but 
soon  attempted,  in  addition,  to  reduce  the  number  of  capital 
penalties  and  substitute  imprisonment  in  solitary  confinement 
for  the  death  penalty. 

2.  The  Origin  of  the  State  Prison. — During  the  Colo¬ 
nial  period  no  institutions  similar  to  the  present  state  prison 
were  established  until,  in  1773,  Connecticut  purchased  an 
old  mine  near  Simsbury  and  turned  it  into  a  prison.  This 
was  used  by  the  state  as  a  prison  until  1827.  Though  it  was 
the  first  state  prison,  the  state  has  never  taken  great  pride 
in  it.  The  prisoners  were  fastened  during  the  night  by  heavy 
chains  attached  to  their  necks  at  one  end  and  the  heavy  beams 
above  them  at  the  other;  in  addition  heavy  iron  bars  were 
fixed  to  their  feet.  In  1785  Massachusetts  provided  that 
persons  sentenced  to  solitary  confinement  and  hard  labor 
should  serve  the  sentence  in  Castle  Island,  a  military  post 
in  Boston  harbor,  instead  of  in  the  county  jails  and  houses 
of  correction,  most  of  which  were  insecure.  Massachusetts 
authorized  a  newstate  prison  in  1803  and  ordered  the  agents  to 

“  Construct  the  rooms  in  such  dimensions  and  in  such  situa¬ 
tions  as  will,  in  their  judgment,  be  adapted  to  the  purposes  of  safe 
confinement  and  penitentiary  reformation.” 

The  movement  spread  rapidly  during  the  last  part  of  the 
eighteenth  and  the  first  part  of  the  nineteenth  centuries. 
New  York  erected  a  state  prison  in  1796,  New  Jersey  in 
1798,  Virginia  in  1800,  Vermont  in  1808,  Maryland  in  1812, 
New  Hampshire  in  1812,  and  Ohio  in  1816.  The  following 
inscription  was  placed  over  the  door  of  the  New  Jersey  state 
prison : 

“Labor,  silence,  penitence.  1797.  That  those  who  are  feared 
for  their  crimes  may  learn  to  fear  the  laws  and  be  useful.  Hie 
labor,  hoc  opus.” 
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The  general  motive  for  the  erection  of  state  prisons,  as 
contrasted  with  the  county  or  other  local  institutions,  was 
to  obtain  more,  secure  places  for  those  sentenced  to  long 
terms  of  imprisonment,  and  the  number  of  such  prisoners 
was  increasing  rapidly  because  of  the  developing  opposition 
\  to  the  death  penalty,  j  We  may  say,  then,  that  the  opposition 
to  the  death  penalty  was  the  primary  reason  for  the  establish¬ 
ment  of  state  prisons.1  Zephaniah  Swift  states  that  Connecti¬ 
cut,  which  secured  the  first  state  prison,  did  so  because  she 
was  unwilling  to  punish  so  many  by  death  and  because  other 
substitutes  for  the  death  penalty  were  not  satisfactory.4 * *  The 
same  motive  was  evident  in  Massachusetts  and  New  York, 
but  the  situation  in  Pennsylvania  stands  out  more  clearly 
in  this  respect,  than  in  any  other  state.  The  Constitution  of 
that  state  in  1776  directed  that  imprisonment  at  hard  labor 
be  substituted  for  capital  punishment.  Immediately  after 
the  war,  under  the  direction  of  Benjamin  Rush,  Benjamin 
Franklin,  William  Bradford,  Caleb  Lo wires,  and  others,  a 
plan  was  prepared,  which  was  made  law  in  1786  and  amended 
several  times  during  the  next  decade.  By  these  laws  capital 
punishment  was  abolished  for  all  crimes  except  murder, 
corporal  punishment  was  abolished,  and  fines  and  imprison¬ 
ment  were  the  only  penalties  left.  It  was  directed  that  impris¬ 
onment  should  be  “  with  hard  labor,  public  and  disgracefully 
imposed/7  At  first  this  resulted  in  gang  labor  on  the  streets, 
with  the  prisoners  restrained  by  ball-and-chain,  dressed  in 
a  distinctive  garb,  and  with  their  heads  shaved.  But  they 
were  soon  returned  to  the  prison,  because  this  street  labor 
was  unsatisfactory.  At  this  time  the  state  had  no  prison  of 
its  own  and  therefore  made  an  arrangement  that  the  state 
prisoners  be  kept  in  the  county  jails;  a  part  of  the  expenses 
of  these  institutions  was  paid  from  state  funds.  An  unsuccess¬ 
ful  attempt  was  made  in  1803  to  secure  an  institution  exclu¬ 
sively  for  state  prisoners,  but  it  was  not  until  1818  that  the 
effort  succeeded. 

4  A  System  of  Laws  of  the  State  of  Connecticut,  1796,  vol.  2, 

p.  295 ;  quoted  by  L.  N.  Robinson,  Penology  in  the  United  States, 

p.  69. 
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In  addition  to  this  desire  to  obtain  more  secure  places  of 
confinement  for  long  term  prisoners,  the  hope  that  these  pris¬ 
oners,  because  they  were  confined  for  long  periods,  might  be 
able  to  pay  the  expenses  of  the  institution  by  their  labor  was 
instrumental  in  the  development  of  the  state  prison.  Doubt¬ 
less,  also,  the  growing  state  consciousness  had  something  to 
do  with  it. 

3.  The  Penitentiary. — About  the  time  the  state  became 
interested  in  the  maintenance  of  prisons  of  its  own,  a  new 
conception  of  prison  discipline  appeared,  which  resulted  in 
calling  these  institutions  penitentiaries.  The  word  “  peniten¬ 
tiary  ”  had  a  significance  at  that  time  which  it  has  generally 
lost  at  the  present,  viz.,  an  institution  to  produce  penitence 
or  penitentiary  reformation.  There  is  no  doubt  that  the 
mediaeval  prisons  under  the  control  of  the  Church  had  this 
ideal  and  the  same  purpose  was  reflected  in  the  law  of  England 
passed  in  1778,  authorizing  a  penitentiary.  The  purpose  of 
this  institution  was  stated  by  the  law  to  be : 

“  By  sobriety,  cleanliness,  and  medical  assistance,  by  a  regular 
series  of  labour,  by  solitary  confinement  during  the  intervals  of 
work,  and  by  due  religious  instruction  to  preserve  and  amend  the 
health  of  the  unhappy  offenders,  to  inure  them  to  habits  of  industry, 
to  guard  them  from  pernicious  company,  to  accustom  them  to  serious 
reflection  and  to  teach  them  both  the  principles  and  practice  of 
every  Christian  and  moral  duty.” 

This  law  was  framed  by  Blackstone,  Eden,  and  Howard. 
Howard  stated 

“  The  term  penitentiary  clearly  shows  that  Parliament  had 
chiefly  in  view  the  reformation  and  amendment  of  those  to  be 
committed  to  such  places  of  confinement.” 

This  institution  was  not  erected,  however,  but  the  law 
undoubtedly  influenced  the  Quakers  of  Pennsylvania.  They 
developed  not  only  a  state  prison,  but  also  a  new  conception 
of  prison  discipline  which  made  their  institution  and  others 
modelled  on  it  penitentiaries.  Though  these  innovators 
looked  upon  imprisonment  as,  in  itself,  a  sufficiently  severe 
penalty,  many  persons  of  the  time  did  not  so  regard  it. 
Judge  Walworth  in  declaring  whipping  in  prison  a  proper 
punishment  in  1826  stated 
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“  That  confinement  with  labor  merely  had  no  terrors  for  the 
guilty;  that  the  labor  which  the  human  body  was  oapable  of  per¬ 
forming  without  endangering  its  health  was  but  little  more  than 
many  of  the  virtuous  laboring  class  of  the  community  daily  and 
voluntarily  perform,  for  the  support  and  maintenance  of  their  fami¬ 
lies;  that  to  produce  reformation  in  the  guilty  or  to  restrain  the 
vicious  from  the  perpetration  of  crime  by  the  terrors  of  punishment, 
it  was  absolutely  necessary  that  the  convict  should  feel  his  degraded 
situation.  .  .  ;  that  the  system  of  discipline  adopted  by  the  inspec¬ 

tors  under  the  sanction  of  the  laws  was  well  calculated  to  have  the 
desired  effect  of  reforming  the  less  vicious  offenders  and  of  deterring 
others  from  the  commission  of  crime  .  .  .  ;  that  it  was,  how¬ 

ever,  through  terror  of  bodily  suffering  alone  that  the  proper  effect 
upon  the  mind  of  the  convict  was  produced.”  5 

4.  The  Pennsylvania  System. — The  prison  leaders  in 
Pennsylvania  contended  that  the  association  of  all  types  of 
criminals  in  prisons  was  disastrous.  They  suggested,  as  had 
been  suggested  frequently  for  several  centuries,  that  prisoners 
should  be  kept  in  solitary  confinement.  Arrangements  for 
this  were  made  in  the  Walnut  Street  jail,  in  which  the  state 
prisoners  were  confined.  Solitary  confinement,  it  was  con¬ 
tended,  not  only  prevented  the  disastrous  association  of 
criminals,  but  also  had  the  positive  virtue  of  forcing  the 
prisoners  to  reflect  on  their  crimes  and  therefore  of  producing 
reformation.  During  a  part  of  the  history  of  the  system  of 
solitary  confinement  the  prisoners  were  not  permitted  to 
work  at  anything,  and  when  they  were  permitted  to  work,  the 
work  was  made  subordinate  to  reflection.  The  authorities 
were  afraid  that  work  might  furnish  comfort  to  the  prisoners 
and  prevent  reflection.  But  it  was  realized  that  this  solitude 
would  be  injurious  if  too  long  continued  and  provision  was 
therefore  made  for  association  with  official  visitors,  as  follows : 
the  governor  of  the  state,  the  members  of  the  state  legislature, 
the  judges  of  all  courts,  the  mayors  of  Philadelphia,  Pitts¬ 
burgh,  and  Lancaster,  the  county  commissioners  and  sheriffs, 
and  a  committee  of  the  Philadelphia  Society  for  Alleviating 
the  Miseries  of  Public  Prisons.  But  it  is  now  clear  that  the 
relation  between  the  prisoners  and  these  official  visitors  could 
not  have  been  very  intimate.  The  Committee  of  the  Society 


5  Quoted  by  Klein,  op.  cit.,  p.  206. 
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did  very  well  to  average  four  and  a  half  hours  a  year  per 
prisoner,  and  their  conversation  was  confined  largely  to 
theological  exhortations.  The  solitude  was  not  frequently 
broken,  therefore.  But  it  was  argued  that  the  effect  of  this 
solitude  was  to  cause  an  appreciation  of  these  good  men  when 
they  did  come. 

The  physical  conditions  in  the  old  Walnut  Street  jail 
were  very  bad,  but  the  new  prison  erected  in  1818  was  decid¬ 
edly  superior  in  this  respect  to  most  of  the  other  prisons  of 
the  country. 

5.  The  Auburn  System. — On  the  demand  of  Governor 
John  Jay  of  New  York  State  for  the  improvement  of  the 
criminal  law  of  that  state,  a  commission  was  sent  to  Pennsyl¬ 
vania  in  1794  to  study  the  new  system.  As  the  result  of 
the  report  of  this  commission  in  1796  a  law  was  passed  in 
New  York,  reducing  the  capital  offenses  to  two,  and  substi¬ 
tuting  imprisonment  for  the  death  penalty  and  for  corporal 
punishment.  Two  prisons  were  authorized,  of  which  only 
one  was  built,  and  that  one  in  New  York  City  in  1797.  This 
did  not  provide  for  solitary  confinement.  This  institution 
proved  to  be  inadequate  and  in  1816  another  prison  at  Auburn 
was  authorized,  a  part  of  which  should  be  used  for  solitary 
confinement.  By  act  of  1821  the  prisoners  in  Auburn  were 
divided  into  three  classes;  the  first  class,  composed  of  the 
“  oldest  and  most  heinous  offenders  ”  were  to  be  kept  in 
solitary  confinement  continuously;  those  in  the  second  class 
were  to  be  kept  in  their  cells  three  days  a  week,  and  the 
others  one  day  a  week.  The  cells  were  small  and  dark  and 
no  provision  was  made  for  work  in  the  cells.  This  experi¬ 
ment  with  solitary  confinement  proved  to  be  a  great  failure; 
of  80  prisoners  who  had  been  in  solitary  confinement  con¬ 
tinuously  all  except  two  were  out  of  the  prison  within  two 
years,  as  the  result  of  death,  insanity,  or  pardon.  A  legis¬ 
lative  commission  which  investigated  the  policy  in  1824 
recommended  that  it  be  abandoned  at  once  and  this  recom¬ 
mendation  was  adopted.  Being  now  thoroughly  opposed 
to  the  method  of  solitary  confinement,  which  had  not,  how¬ 
ever,  been  tried  under  as  favorable  conditions  as  in  Penn- 
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sylvania,  the  Auburn  authorities  provided  for  work  by  the 
prisoners  in  association  but  in  silence  during  the  day  and 
solitary  confinement  during  the  night.  This  has  been  known 
as  the  Auburn  system,  in  contrast  with  the  Pennsylvania 
system,  which  was  solitary  confinement  by  day  and  night. 

6.  The  Controversy  Between  the  Auburn  and  Penn¬ 
sylvania  Systems. — The  literature  of  criminology  during 
the  forty  years  subsequent  to  the  establishment  of  the  Auburn 
system  is  devoted  almost  entirely  to  a  virulent  controversy 
between  these  two  systems.  It  was  carried  on  largely  by 
two.  prison  reform  associations :  The  Philadelphia  Society, 
mentioned  above,  which  supported  the  Pennsylvania  system, 
and  the  Boston  Society  for  the  Improvement  of  Prison 
Discipline  and  for  the  Reformation  of  Juvenile  Offenders, 
organized  in  .1815,  which  supported  the  Auburn  system. 
Both  societies  were  intensely  interested  in  the  reformation 
of  offenders,  both  were  convinced  of  the  merits  of  their 
method  and  the  demerits  of  the  other  method,  and  both  were 
entirely  unscrupulous  in  their  use  of  statistics  to  prove  their 
arguments.  When  Dickens,  after  a  visit  to  America,  wrote 
his  American  Notes,  he  included  a  severe  arraignment  of  the 
Pennsylvania  system,  which  still  further  increased  the 
antagonism  between  the  two  parties  in  America. 

The  Pennsylvania  system  was  tried  in  a  number  of  the 
states,  but  was  generally  abandoned  in  favor  of  the  Auburn 
system  after  a  short  trial.  But  it  is  probable  that  the  prin¬ 
cipal  advantage  that  the  Auburn  system  had  was  that  it 
made  possible  a  better  utilization  of  the  labor  of  the  prisoners. 
European  visitors,  however,  generally  secured  and  carried 
away  an  impression  that  the  Pennsylvania  system  was  supe¬ 
rior.  In  1835  commissioners  were  sent  from  England,  France, 
Prussia,  and  Belgium  to  examine  the  American  prison  sys¬ 
tems;  they  made  their  visits  together  and  presented  prac¬ 
tically  identical  reports  to  their  home  governments  in  favor 
of  the  Pennsylvania  system.  These  reports  produced  a  great 
effect  in  Europe  and  most  of  the  European  countries  adopted 
the  Pennsylvania  system  in  a  modified  form. 

It  seems  clear  at  the  present  time  that  both  systems 
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were  wrong.  The  complete  isolation  of  prisoners  does  not 
produce  reformation  but  the  incomplete  isolation  which 
prevailed  under  the  Auburn  system  is  probably  not  much, 
if  any,  better. 

7.  Livingston’s  Code. — Livingston,  while  a  member  of 
the  legislature  of  Louisiana,  was  appointed  to  prepare  a  code 
of  laws  for  that  state  in  1821.  The  code  which  he  submitted  0 
provided  for  the  abolition  of  capital  punishment  and  the 
substitution  of  solitary  confinement  for  life  under  conditions 
designed  to  make  it  as  unattractive  as  possible;  the  cells  of 
the  prisoners  on  life  sentences  were  to  be  painted  black  out¬ 
side  and  inside,  and  to  bear  in  distinct  white  letters  the 
name  and  offense  of  the  prisoner  and  the  following  doom : 

“His  bread  is  bread  of  the  coarsest  kind;  his  drink  is  water 
mingled  with  his  tears;  he  is  dead  to  the  world;  this  cell  is  his 
grave;  his  existence  is  prolonged  that  he  may  remember  his  crime 
and  repent  it,  and  that  the  continuance  of  his  punishment  may  deter 
others  from  the  indulgence  of  hatred,  avarice,  sensuality  and  the 
passions  which  lead  to  the  crime  he  has  committed.  When  the 
Almighty,  in  His  due  time,  shall  exercise  towards  him  that  dispensa¬ 
tion  which  he  himself  arrogantly  and  wickedly  usurped  towards 
another,  his  body  is  to  be  dissected,  and  his  soul  shall  abide  that 
judgment  which  divine  justice  shall  decree.” 

In  spite  of  this  awful  sentence,  the  code  contained  some 
of  the  elements  of  criminal  law  which  have  been  generally 
recognized  since  his  time  as  highly  desirable.  It  provided 
for  a  house  of  detention  in  which  those  charged  with  felonies 
were  to  be  kept  separate  from  the  witnesses  and  the  per¬ 
sons  charged  with  misdemeanors;  for  a  penitentiary  with 
separate  confinement  without  labor  but  with  gradual  increase 
in  privileges  for  those  who  showed  a  tendency  to  reform, 
culminating  after  long  probation  in  the  privilege  of  working 
with  others;  for  a  house  of  refuge  and  industry,  in  which 
those  discharged  from  the  penitentiary,  as  well  as  vagrants, 
might  secure  work  or  be  compelled  to  work ;  and  for  a  school 
of  reform  for  convicts  under  eighteen  years  of  age,  where 
they  might  be  trained  in  trades.  In  general  the  code  was 

6  Edward  Livingston,  System  of  Penal  Laws,  Prepared  for  the 
State  of  Louisiana. 
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based  on  the  general  theory  which  Livingston  stated 
as  follows : 

“  The  means  by  which  reformation  is  expected  are  reflection, 
instruction,  habits  of  industry,  and  religion.  .  .  .  Reformation 

cannot  be  expected  while  the  vicious  are  permitted  to  associate  with 
each  other  or  with  the  innocent.  This  kind  of  seclusion,  therefore, 
is  a  protection,  not  a  punishment.” 

This  code  was  hailed  with  delight  by  public  men  and 
scholars.  Victor  Hugo  wrote  to  the  author:  “  You  will  be 
numbered  among  the  men  of  this  age  who  deserved  most 
and  best  of  mankind.”  Villemain,  Taillandier,  Maine, 
Bentham,  Kossuth,  and  others  wrote  or  spoke  with  great 
favor  of  the  code;  the  Emperor  of  Russia  and  the  King  of 
Sweden  wrote  autograph  letters  to  the  author,  congratulating 
him  on  his  work;  and  the  King  of  the  Netherlands  sent  him 
a  gold  medal.  But  the  code  received  scant  attention  in 
Louisiana.  It  was  nevertheless  an  important  document  in 
the  history  of  criminology,  for  it  pointed  the  way  to  the 
organization  of  the  penal  and  reformatory  institutions. 
Livingston  stated  the  plan  which  was  followed  in  most  essen¬ 
tial  features  during  the  succeeding  century. 

8.  Specialization  of  Prisons  and  Classification  within 
Prisons. — The  principal  developments  in  the  history  of  pris¬ 
ons  in  America  have  consisted  in  the  erection  of  specialized 
institutions  for  special  types  of  offenders  and  the  further 
classification  of  prisoners  within  each  institution.  Penal 
institutions  began  with  the  common  jail.  From  this  various 
groups  of  offenders  have  been  withdrawn  to  specialized  insti¬ 
tutions.  The  first  withdrawal  was  the  vagrant  group  who 
were  placed  in  houses  of  correction;  but  this  was  abortive 
and  most  of  the  houses  of  correction  have  been  abandoned 
or  have  become  nothing  but  jails  of  the  ordinary  type. 
Then  state  prisons  were  established  for  the  offenders  regarded 
as  more  heinous;  these  were  followed  by  special  institutions 
for  juvenile  delinquents,  for  insane  delinquents,  for  young- 
adults,  for  women,  and  for  others. 

The  original  prison  evil  against  which  reformers  inveighed 
was  the  association  of  all  types  in  a  conglomerate  group. 
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In  the  Pennsylvania  system  this  evil  was  eliminated  by  solitary 
confinement.  But  in  the  Auburn  system,  which  was  generally 
adopted,  it  was  found  desirable  to  classify  the  prisoners  in 
groups  of  various  kinds.  The  attempts  to  classify  prisoners 
have  never  developed  very  far;  the  only  classifications  that 
have  amounted  to  much  have  been  those  based  on  age,  sex, 
or  ability  to  work.  The  general  argument  against  classifi¬ 
cation  was  that  it  was  impractical  because  of  the  lack  of 
methods  of  determining  character  or  criminality.  Brockway 
brought  the  following  arguments  against  it,  in  addition:  (a) 
it  reduces  the  efficiency  of  the  prisoners  in  productive  labor ; 
since  the  efficiency  of  the  whole  institution  depends  upon 
keeping  down  expenses,  classification  will  prevent  the  develop¬ 
ment  of  educational  and  other  constructive  methods  of  refor¬ 
mation;  (b)  both  the  good  prisoners  and  the  bad  prisoners 
lose  an  opportunity  and  influence  for  improvement  by  classifi¬ 
cation;  the  influence  of  the  best  over  the  worst  is  lost,  and 
the  opportunity  to  strengthen  character  by  overcoming  evil 
influences  is  lost.7 

Each  type  of  penal  and  reformatory  institution  will  now 
be  described,  with  reference  to  its  organization,  importance, 
and  administration. 

9.  The  County  Jail. — The  county  jail  has  continued 
since  early  colonial  days  with  few  modifications.  It  was 
designed  originally  for  the  retention  of  persons  awaiting  trial. 
But  as  the  methods  of  punishment  changed  and  imprisonment 
became  customary  the  convicted  offenders  were  detained  in 
the  jail.  But  it  was  used  as  a  place  of  punishment  only  for 
those  convicted  of  drunkenness,  vagrancy,  prostitution,  and 
other  offenses  for  which  fines  might  be  paid,  if  the  offenders 
were  financially  able  to  pay  the  fines.  It  is  probable  that  the 
convicted  prisoners  form  a  larger  part  of  the  entire  population 
of  jails  at  present  than  they  did  in  1775,  but  considerably 
less  than  in  1860. 

The  Census  of  1910  reported  2517  county  jails  and  work- 
houses,  with  35,008  prisoners  serving  sentences  on  January 
1,  1910,  and  275,658  admitted  during  the  year  on  sentences 

7  Z.  R.  Brockway,  Fifty  Years  of  Prison  Service,  p.  406. 
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of  the  court.  This  was  an  average  population  of  14  per  jail  on 
January  1,  and  the  average  sentence  was  about  six  weeks. 

The  county  jail  is  generally  under  the  control  of  the 
county  commissioners,  with  immediate  executive  control  in 
the  hands  of  the  sheriff.  But  the  method  of  control  varies 
widely  from  state  to  state,  and  even  within  one  state  from 
county  to  county.  The  state  has  some  control  over  the  jails 
in  that  it  may  fix  standards,  make  certain  requirements,  and 
inspect.  The  inspectors  in  most  states  are  compelled  to  depend 
on  publicity  for  control;  in  some  states  they  have  authority 
to  close  the  institutions  that  fail  to  conform  to  the  statu¬ 
tory  requirements. 

Practically  none  of  the  officers  of  the  county  jails,  except 
in  the  very  large  cities,  are  trained  for  such  work  as  they  have 
to  perform.  And  even  if  all  of  the  officers  were  experts  they 
would  not  have  the  equipment  or  facilities  for  work,  education, 
recreation,  or  the  development  of  social  attitudes. 

There  seem  to  be  only  two  developments  of  significance 
in  the  history  of  the  county  jails:  (a)  A  few  counties  have 
separated  the  convicted  prisoners  from  the  unconvicted.  In 
some  cases  this  has  been  accomplished  by  removing  the  convicts 
to  road  camps,  chain  gangs,  farms,  or  other  places  where  they 
are  compelled  to  work  under  conditions  that  are  seldom  decent. 
The  separation  of  the  convicted  from  the  unconvicted  is  a 
fundamental  necessity,  but  it  is  quite  evident  that  the  average 
county  cannot  support  two  institutions,  one  for  the  convicted 
and  another  for  the  unconvicted,  (b)  In  a  few  states  all  of 
the  misdemeanants  or  certain  types  of  misdemeanants  have 
been  removed,  after  conviction,  to  a  state  institution,  generally 
a  penal  farm.  Thus,  in  1915  Indiana  opened  a  state  farm 
for  misdemeanants  at  Putnamville.  The  law  provides  that 
male  misdemeanants  are  to  be  sent  to  this  state  farm  unless 
their  sentences  are  thirty  days  or  less,  in  which  case  they  may 
be  retained  in  the  county  jail  or  sent  to  the  state  farm  at  the 
discretion  of  the  judge.  The  expenses  of  transportation  are 
paid  by  the  county,  the  expenses  of  maintenance  by  the  state. 
The  average  population  of  the  state  farm  has  been  about  500, 
of  the  county  jails  (including  only  the  convicted  prisoners) 
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about  200.  This  shows  that  most  of  the  convicted  misdemean¬ 
ants  have  been  removed  to  the  state  farm.  Though  this  is 
decidedly  preferable  to  the  county  jail  system,  an  institution 
based  on  the  character  of  the  offenders  rather  than  the  char¬ 
acter  of  the  offense  would  be  preferable.  No  good  reason 
except  precedent  exists  for  continuing  the  treatment  of  mis¬ 
demeanants  separate  from  felons. 

Three  reasons  are  generally  advanced  for  the  removal  of 
convicted  prisoners  from  the  county  jail  to  a  state  institution : 
First,  most  of  these  offenders  have  violated  the  laws  of  the 
state  and  are,  therefore,  a  state  problem.  Second,  most  of  them 
have  been  residents  of  the  locality  for  a  short  time,  of  the  state 
for  a  much  longer  time.  Because  they  have  not  established  a 
residence  in  the  local  community,  the  authorities  generally 
drive  them  on,  by  giving  them  a  certain  number  of  hours  to 
leave  town.  This,  in  the  long  run,  solves  no  problem  at  all, 
even  for  the  local  community.  The  county  authorities  will  be 
more  anxious  to  deal  with  them  efficiently,  if  those  who  are 
committed  to  institutions  serve  their  sentences  in  a  state  insti¬ 
tution  rather  than  a  county  jail.  Third,  it  is  impractical  to 
develop  efficient  methods  of  dealing  with  offenders  in  a  county 
jail  because  the  average  population  of  the  jail  at  one  time  is 
so  small.  The  average  population  of  county  jails  on  January 
1, 1910,  was  14,  as  has  been  shown.  That  means  that  hundreds 
of  jails  have  less  thafTTT "inmates ;  in  fact  hundreds  of  jails 
have  no  convicted  offenders  during  the  year.  It  is  clear  that 
it  is  not  practical  to  hire  experts  to  manage  such  institutions, 
or  to  provide  equipment  for  work,  education,  recreation,  and 
other  methods  of  reformation.  The  state  institutions,  on 
the  other  hand,  will  have  a  sufficiently  large  population  con¬ 
tinuously  so  that  it  will  be  practical  to  have  trained  officers 
and  expensive  equipment  that  will  assist  in  making  the  prison¬ 
ers  better  citizens  when  they  are  released. 

The  local  prisons  of  England  were  all  taken  over  by  the 
central  government  and  have  been  operated  thus  for  half  a 
century.  The  result  has  been  an  unquestioned  improvement  ; 
they  have  been  less  expensive  and  more  efficient.  Certain 
dangers,  to  be  sure,  have  developed,  such  as  the  lack  of  inspec- 


404 


CRIMINOLOGY 


tion  by  outside  authorities,  secrecy,  and  lack  of  publicity,  but 
such  dangers  could  be  overcome.8 

10.  Municipal  Prisons. — The  colonies  had  no  municipal 
prisons  for  convicted  offenders  and  some  states,  such  as  Massa¬ 
chusetts  and  New  Hampshire,  have  none  at  the  present 
time.  In  many  of  the  cities  or  towns  that  do  have  municipal 
prisons,  the  police  station  is  used  as  a  place  to  which  the 
court  commits  petty  offenders  who  can  not  pay  fines  that  have 
been  imposed  on  them.  Many  of  the  larger  cities  have 
specialized  institutions,  which  are  often  called  houses  of  cor¬ 
rection  or  workhouses,  though  not  clearly  related  to  the  early 
institutions  by  those  names. 

The  Census  of  1910  reported  586  municipal  prisons,  with 
8619  convicted  offenders  on  January  1,  and  176,397  persons 
committed  during  the  year  on  sentences.  The  average  number 
of  prisoners  per  institution  was  14.7  and  the  average  sentence 
was  17  days.  This  shows  that  the  average  municipal  prison 
has  about  the  same  population  as  the  average  county  jail,  but 
that  the  sentences  are  less  than  half  as  long,  though,  in 
general,  there  is  little  difference  between  the  offenders  in  the 
two  institutions. 

The  number  of  prisoners  in  the  large  cities  is  sufficient 
to  justify  a  first-class  municipal  prison,  but  there  is  no  possibil¬ 
ity  of  this  in  the  smaller  towns  and  cities.  The  only  solution 
for  the  small  city  or  town  municipal  prison  is  to  abolish  it 
and  send  the  prisoners  to  state  institutions.  It  would  probably 
be  preferable,  also,  to  have  all  municipal  prisons,  even  those  in 
large  cities,  under  the  control  and  management  of  the  state. 

One  of  the  significant  developments  in  the  municipal  prison 
has  been  the  establishment  of  penal  farms  on  the  outskirts  of 
the  city,  to  replace  the  ordinary  cell  building  in  the  heart 
of  the  city.  A  few  municipalities,  especially  Cleveland  and 
Kansas  City,  have  developed  noteworthy  farms  for 
misdemeanants. 

11.  State  Prisons. — The  state  prison  has  remained  with 
few  essential  modifications  since  its  origin  just  prior  to  the 
Revolutionary  War.  The  length  of  sentence  that  justifies 


8  Webb,  op.  cit.,  pp.  235  ff. 
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commitment  to  the  state  prison  has  varied  from  time  to  time 
in  most  of  the  states;  in  some  states  at  present  those  whose 
sentences  are  longer  than  one  year  go  to  the  state  prison ;  in 
others  three  years  is  the  minimum  sentence. 

In  1910  there  were  57  state  prisons,  with  a  total  popula¬ 
tion  on  January  1  of  58,800  and  with  21,968  committed 
during  the  year.  This  is  an  average  of  1031  per  prison,  with 
an  average  sentence  of  about  three  years. 

Most  of  the  state  prisons  are  not  specialized  with  reference 
to  sex  or  color;  12  state  prisons  for  males  have  been  estab¬ 
lished  and  2  for  females;  the  others  are  for  both  sexes.  A 
few  institutions  for  sick  convicts  have  been  established,  but 
for  the  most  part  each  state  prison  has  its  own  hospital  ward. 
There  are  a  few  institutions  for  insane  convicts,  but,  again, 
the  state  prison  generally  has  a  ward  for  insane  convicts  or 
else  the  insane  convicts  are  sent  to  the  state  hospital.  It  seems 
preferable  to  confine  the  insane  convicts  in  an  annex  of  the 
state  prison  rather  than  in  the  general  hospital  for  the  insane 
or  in  a  special  institution  for  insane  convicts. 

The  control  of  state  prisons  is  generally  in  the  hands  of 
a  board  for  each  institution,  though  sometimes  there  is  a 
general  board  of  control  of  all  correctional  and  charitable  insti¬ 
tutions  of  the  state.  In  either  case  the  board  is  appointed 
directly  or  indirectly  by  the  governor  in  forty-five  states, 
elected  by  the  legislature  in  two  states,  and  by  popular  vote  in 
one  state.  In  many  states  the  responsibility  and  power  are 
divided  among  several  boards  so  that  no  board  has  a  clear- 
cut  responsibility. 

The  executive  officer  in  charge  of  the  prison  is  called  the 
warden.  He  is  generally  answerable  directly  to  the  board  of 
control  of  the  institution.  He  and  his  institution  may  be 
inspected  in  most  states  by  agents  of  the  state  govern¬ 
ment,  but  these  inspectors  usually  have  no  power  of  control 
except  publicity. 

The  positions  in  the  state  prisons  have  been  largely  under 
the  control  of  politicians,  and  this  is  especially  true  of  the 
wardenship,  which  is  regarded  as  a  very  important  position 
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from  the  point  of  view  of  politics.9  Consequently  the  officers 
are  constantly  changing.  One  prison  had  36  wardens  in  70 
years.  Many  of  the  wardens,  however,  have  been  honorable 
and  efficient,  and  an  increasing  proportion  of  them  are  college- 
trained  men.10  A  Prison  Officers’  Association  has  been  formed 
in  Massachusetts  and  is  conducting  a  series  of  lectures  on 
penology  for  the  purpose  of  training  prison  officers;  the 
lectures  are  to  be  arranged  as  a  text-book.  The  same  thing 
is  contemplated  in  New  Jersey.* 11 

12.  Federal  Prisons. — In  1891  Congress  authorized  the 
construction  of  three  federal  prisons.  Until  that  time  federal 
prisoners  had  been  committed  to  state  or  county  institutions, 
subject  to  the  approval  of  the  state  or  county,  where  in  gen¬ 
eral  they  received  the  same  treatment  as  the  other  inmates. 
Even  after  the  construction  of  the  three  federal  prisons  the 
commitments  to  other  institutions  continued.  On  June  30, 
1920,  there  were  3889  federal  prisoners  in  the  three  federal 
penitentiaries,  and  in  addition  848  in  six  state  prisons,  seven 
state  reformatories,  four  county  prisons,  three  houses  of 
correction,  five  industrial  schools,  and  the  federal  hospital 
for  the  insane.  The  three  federal  prisons  are  under  the 
general  control  of  the  Attorney-General  of  the  United  States. 

In  addition,  the  Army  maintained  seven  institutions  ( aside 
from  the  military  posts),  in  which  4582  military  prisoners 
were  confined  on  June  30,  1919.  And  1840  naval  prisoners 
committed  by  general  courts-martial  were  confined  in  four 
naval  prisons  on  the  same  date. 

It  has  been  suggested  that  a  federal  office  of  prisons 
should  be  established  in  the  Department  of  the  Interior,  to 
have  control  of  all .  federal  prisons  and  federal  prisoners, 
and  also  to  assist  in  scientific  research  work  in  criminology 
and  to  promote  cooperation  between  state  agencies.12  It 

9  New  Jersey  Prison  Inquiry  Corn, mission,  1917,  vol.  2,  pp.  197— 
200;  this  gives  a  list  of  the  names  of  wardens  of  that  prison,  and 
a  short  account  of  the  political  activities  of  each. 

10  H.  H.  Hart,  Jour.  Crim.  Law,  13:  327,  November,  1922. 

11  Survey,  47:  947,  March  18,  1922. 

12  National  Committee  on  Prisons,  “  A  Federal  Office  of  Prisons,” 
Prison  Leaflet  No.  39,  1916. 
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has  been  proposed,  also,  that  the  federal  government  shonld 
assume  the  trial  and  treatment  of  all  immigrants  accused  of 
crime,  on  the  ground  that  any  difficulty  that  may  arise  between 
the  home  governments  of  the  immigrants  and  this  govern¬ 
ment  must  be  handled  by  the  federal  government;  and  thus 
the  immigrants  until  naturalization  are  primarily  wards  of 
the  federal  government. 

13.  Juvenile  Reformatories  or  Industrial  Schools, — 

The  first  specialized  institution  for  juvenile  delinquents  was 
opened  in  New  York  City  in  1825.  Its  establishment  had 
been  preceded  by  more  than  a  generation  of  discussion  of 
the  desirability  of  having  such  institutions.  In  1812  John 
Stanford,  a  Baptist  clergyman  of  New  York  City,  had  sug¬ 
gested  that  such  an  institution  would  be  desirable  and  the 
plan  he  outlined  at  that  time  was  followed  very  closely  when 
the  institution  was  finally  established.  The  discussion  was 
brought  to  a  practical  outcome  as  the  result  of  the  formation 
in  1818  of  the  New  York  Association  for  the  Prevention  of 
Pauperism,  which  began  immediately  to  consider  the  problem 
of  juvenile  delinquency.  After  recommending  several  other 
things  before  their  plans  were  matured,  they  recommended  in 
1823  a  house  of  refuge  as  a  place  of  confinement  for  juvenile 
delinquents,  separate  from  the  penitentiary.  Such  a  house 
was  incorporated  in  1824  and  opened  the  following  year. 
Though  this  institution  was  entirely  under  the  control  of  the 
private  society,  it  received  juvenile  delinquents  on  commit¬ 
ment  from  the  courts  and  a  part  of  the  expenses  was  paid 
from  public  funds.  At  first  the  state  made  an  annual  appro¬ 
priation  of  $2000,  but  later  paid  a  specified  sum  per  capita 
and,  in  addition,  the  city  made  certain  annual  grants.  This 
institution  was  for  boys  alone,  but  the  construction  of  a 
separate  building  for  girls  was  started  immediately. 

A  similar  institution  was  started  in  Philadelphia  in  1826. 
The  delinquent  children  of  Boston  after  1826  were  held  in  a 
special  ward  of  the  municipal  house  of  correction,  and  after 
1834  in  a  separate  building.  The  first  institution  of  this 
kind  under  the  control  of  the  state  government  was  started 
in  Massachusetts  in  1847,  but  even  this  received  assistance 
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from  private  funds.  But  agitation  for  state  control  of  insti¬ 
tutions  for  juvenile  delinquents  had  appeared  long  before  this. 

In  spite  of  difficulties  in  many  states  the  number  of  juve¬ 
nile  reformatories  kept  increasing.  An  especially  rapid  growth 
occurred  just  prior  to  the  Civil  War.  Table  XXXI  shows 
the  number  of  these  institutions  opened  in  different  periods. 


Table  XXXI 

Number  of  Juvenile  Reformatories  Opened  in  the  United  States 
by  Twenty -five-year  Periods,  1800-1899 


Years 

Number  Opened  in 

the  Period 

1800-24 

0 

1825-49 

7 

1850-74 

32 

1875-99 

66 

In  1900  there  were  88  such  institutions  known  to  the 
Bureau  of  Education,  and  159  in  1918.  But  the  number 
known  at  each  date  was  perhaps  less  than  the  number  actually 
existing,  and  reports  could  not  be  secured  from  all  of  those 
that  were  known. 

The  control  of  these  institutions  is  not  uniform.  Of  the 
135  institutions  reporting  in  1918,  31  were  controlled  by 
private  societies ;  approximately  two-thirds  of  them  were 
controlled  by  the  state  governments,  and  the  others  by  munic¬ 
ipalities,  counties,  and  the  federal  government.  The  income, 
even  of  the  private  institutions,  is  derived  almost  entirely 
from  public  funds;  only  2  per  cent,  of  the  income  for  the 
entire  number  of  institutions  was  derived  from  current 
private  benefactions. 

The  desirability  of  private  control  of  such  institutions  is 
an  open  question.  The  institutions  started  and  made  their 
best  progress  in  the  early  period  under  private  control,  but 
the  private  institutions  at  present  show  no  clear  superiority 
to  the  public  institutions.  While  several  institutions  have 
changed  from  private  to  public  management,  none  has  changed 
the  other  way.  The  tendency,  though  slight,  is  in  the  direc¬ 
tion  of  state  management. 
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From  the  first  it  was  contended  that  these  institutions 
were  not  penal  institutions  or  prisons,  but  schools.  The 
contention  was  supported  by  the  courts,  especially  by  the 
Supreme  Court  in  a  decision  regarding  the  institution  in 
Philadelphia  in  1828.  In  certain  respects  they  were  dis¬ 
tinctly  different  from  the  prisons ;  they  had  self-government, 
religious  teaching,  academic  teaching,  indeterminate  sentence, 
release  on  good  behavior,  which  was  similar  to  parole,  and 
many  efforts  were  made  to  reform  the  delinquents  by  other 
methods  than  solitary  confinement.  In  the  second  year  of 
the  New  York  House  of  Refuge  the  president  of  the  board 
made  the  following  statement  which  was  quite  opposed  to 
the  prevailing  sentiment  regarding  penal  institutions : 

“  A  child  may  be  made  quiet  and  industrious  by  beating,  but 
it  seldom  happens,  I  believe,  that  kindheartedness,  morality,  and 
intelligence  are  induced  by  whipping.”  13 

But  some  of  these  policies  were  only  temporary,  and  in 
some  respects  from  the  time  of  their  origin  these  institutions 
were  practically  prisons. 

“  The  earliest  institutions  for  juvenile  delinquents  were  organized 
under  the  dominance  of  the  prison  idea.  ...  In  all  regards  this 
was  true;  the  establishments  were  distinctly  prison  enclosures,  the 
dormitories  were  blocks  of  cells,  the  dining-rooms  were  chambers 
of  silence,  with  only  the  meagerest  provision  of  the  rudest  table 
furniture;  the  earning  capacity  of  those  confined  was  exploited  to 
the  highest  possible  figure,  and  education  in  letters  was  only  pro¬ 
vided  for  during  such  hours  as  could  not  be  profitably  employed  in 
work;  and  the  greatest  ambition  and  strongest  claim  for  popular 
approval  was  a  low  per  capita  cost  of  maintenance.”  14 

It  seems  probable,  therefore,  that,  with  temporary  excep¬ 
tions  in  regard  to  certain  policies,  these  institutions  were 
during  the  first  half  century  of  their  history  merely  a  means 
of  removing  juvenile  delinquents  from  association  with  adult 
delinquents.  Though  it  may  properly  be  argued  that  these 
institutions  have  changed  very  much  since  that  time  and 
therefore  are  not  prisons  now,  at  least,  it  is  clear  that  the 

13  B.  K.  Peirce,  A  Half  Century  icith  Juvenile  Delinquents,  p.  120. 

14  F.  H.  Nibecker,  “  Education  of  Juvenile  Delinquents,”  Annals 
Amer.  Acad.,  23:  483,  May,  1904. 


410 


CRIMINOLOGY 


ideal  of  the  prison  for  adults  has  changed,  also,  and  that  in 
practice  there  is  more  that  is  penal  in  some  institutions 
for  juvenile  delinquents  than  in  some  institutions  for 
adult  criminals. 

One  of  the  important  developments  in  juvenile  reform¬ 
atories  was  the  cottage  system  of  architecture,  in  place  of 
the  old  cell-block  structure.  The  first  example  of  the  cottage 
system  in  America,  which  was  copied  from  European  systems, 
was  the  Ohio  School  for  Boys  at  Lancaster,  opened  in  1865. 
This  system  won  general  approval  and  most  of  the  state 
institutions  have  adopted  a  similar  plan  because  of  the  more 
home-like  surroundings  and  the  greater  ease  of  classification. 

Institutions  for  juvenile  delinquents  have  developed  into 
various  types.  A  special  institution  for  truants  was  started 
in  Massachusetts  by  the  law  of  1850.  Others  were  modelled 
on  this  and  were,  similarly,  called  truant  schools,  until  about 
1895,  when  the  names  were  changed  to  parental  schools. 
These  parental  schools  have  not  been  reserved  for  truants 
exclusively,  but  have  received  many  of  the  younger  delinquents 
who  were  thought  to  be  more  susceptible  to  reforming  influ¬ 
ences.  Many  of  the  institutions  for  juvenile  delinquents 
became  agricultural  schools  or  industrial  schools.  Another 
special  type  was  the  republic.  The  first  of  this  type  was 
opened  by  William  George,  Jr.,  at  Freeville,  New  York  in 
1895,  receiving  some  children  on  commitment  from  the 
courts  and  some  in  other  ways.  It  has  had  a  system  of 
complete  self-government  and  has  been  the  model  for  the 
development  of  self-government  in  institutions  for  adults. 
At  least  six  other  republics  have  been  established  and  a 
national  organization  of  these  republics  has  been  formed. 

14.  The  State  Reformatory. — The  controversy  between 
the  Auburn  system  and  the  Pennsylvania  system,  which  had 
raged  for  almost  two  generations,  was  ended  by  the  importa¬ 
tion  of  a  new  system  from  Europe  and  Australia,  known  as 
the  Irish  system.  The  system  was  actually  started  in  an 
organized  way  in  the  Australian  convict  camps  by  Captain 
Maconochie.  The  method  was  adopted  in  England  and 
Ireland,  and  came  to  America  shortly  after  the  Civil  War 
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under  the  name  of  the  Irish  system.  It  consisted  of  methods 
designed  to  produce  reformation,  such  as  the  indeterminate 
sentence,  the  mark  system  as  a  method  of  measuring  good 
conduct  in  prison,  and  parole.  Thus  it  was  based  on  the 
principle  that  it  pays  to  be  good.  In  contrast  with  this, 
the  general  principle  that  had  been  used  in  both  the  Auburn 
and  Pennsylvania  systems  was  the  imposition  of  suffering 
for  the  past  misconduct.  In  only  a  few  exceptional  respects 
had  any  effort  been  made  to  furnish  any  satisfactions  to 
prisoners;  a  few  convicts  in  the  larger  rooms  in  the  Massa¬ 
chusetts  state  prison  were  permitted  to  use  musical  instru¬ 
ments  for  a  short  time  about  1825;  a  decade  or  two  later 
each  prisoner  cultivated  a  small  garden  and  raised  vegetables 
for  his  own  use;  and  a  few  isolated  attempts  at  self-govern¬ 
ment  in  prisons  were  made.  But  the  authorities  relied 
primarily  on  hardship  and  suffering  as  a  means  of  producing 
reformation.  It  is  worthy  of  note,  also,  that  the  example 
of  the  juvenile  reformatories  was  not  especially  instrumental 
in  the  development  of  the  new  methods  in  this  country. 

Under  the  influence  of  the  knowledge  of  this  Irish  system, 
leaders  in  America  began  to  demand  similar  methods  here. 
The  first  institution  based  on  these  methods  was  the  Elmira 
Reformatory  in  New  York,  created  by  law  in  1869,  but  not 
opened  until  1876.  Emphasis  was  placed  on  education,  pro¬ 
ductive  labor,  the  mark  system,  indeterminate  sentence,  and 
parole.  It  is  not  correct  to  think  of  it  as  the  first  reform¬ 
atory  for  adults,  for  the  penitentiaries  of  three-quarters  of  a 
century  before  were  designed  to  produce  reformation;  they 
merely  used  different  methods. 

This  was  the  beginning  of  a  new  method  of  dealing  with 
prisoners,  but  it  included  a  somewhat  restricted  group. 
Elmira  Reformatory  was  intended  for  young-, adults,  who 
were  guilty  of  a  first  offense  and  were  susceptible  to  reform¬ 
atory  influences. 

This  institution  was  the  first  of  the  state  reformatories, 
which  are  differentiated  from  the  state  prisons,  theoretically, 
in  that  their  inmates  are  not  so  old  or  hardened,  and  from  the 
juvenile  reformatories  in  that  their  inmates  are  older  and 
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guilty  of  more  serious  offenses.  The  age  of  inmates  on 
admission  differs  in  the  states,  but  generally  ranges  from  16 
or  18  to  25  or  30.  In  1918  a  total  of  27  state  reformatories 
had  been  established,  of  which  17  were  for  men  only,  8  for 
women  only,  and  2  for  both  sexes. 

The  control  of  the  state  reformatory  is  generally  in  the 
hands  of  a  separate  board  or  of  a  general  state  board  of  con¬ 
trol,  and  in  this  respect,  as  practically  all  other  respects,  the 
control  of  the  state  reformatory  is  practically  the  same  as  the 
control  of  the  state  prison. 

Though  the  so-called  reformatory  methods  started  in  the 
state  reformatory,  they  have  been  extended  to  the  state  prisons, 
so  that  it  is  now  difficult  to  draw  a  line  between  state  prisons 
and  state  reformatories  so  far  as  methods  are  concerned. 
Some  state  prisons  use  more  definite  reformatory  methods 
than  some  reformatories  do.  Also,  there  is  no  clear-cut  dis¬ 
tinction  even  with  regard  to  age  or  other  characteristics. 
While  99.6  per  cent,  of  the  persons  admitted  to  the  state 
reformatories  of  New  York  in  1921  were  under  30  years  of 
age,  69  per  cent,  of  those  admitted  to  the  state  prisons  were 
under  30  years  of  age.  The  criminals  who  are  most  suscep¬ 
tible  to  reformatory  influences  are  now  placed  on  probation, 
so  that  the  inmates  of  the  state  reformatory  are  generally 
about  as  hardened  a  group  as  those  in  the  state  prison.  Con¬ 
sequently,  the  distinction  between  the  state  prison  and  the 
state  reformatory  is  not  clear  and  is  constantly  tending 
to  disappear. 

15.  Prison  Conferences. — In  1846  the  first  international 
congress  for  prison  reform  was  held  at  Frankfort,  with  196 
delegates  from  fourteen  countries.  A  second  congress  was 
held  in  Brussels  in  1847,  a  third  in  Brussels  in  1856,  a  fourth 
in  London  in  1872,  and  others  at  irregular  intervals  since 
that  time.  In  addition  to  these  international  congresses, 
national  conferences  have  been  developed  in  several  countries, 
of  which  one  of  the  most  important  is  the  American 
Prison  Association,  established  in  1870.  One  of  the  best 
statements  of  prison  theory  that  has  been  made  was  formu- 
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lated  by  this  association  in  1870.15  This  organization  has 
been  extremely  important  in  the  dissemination  of  ideals  and 
standards  among  the  prison  authorities.  The  National  Con¬ 
ference  of  Charities  and  Corrections,  established  in  1874, 
is  another  organization  of  importance,  but  has  been  concerned 
more  generally  with  juvenile  reformatories  and  juvenile  court 
work  than  with  the  other  problems  of  criminology.  It  has 
not  been  primarily  an  organization  of  prison  wardens  and 
other  prison  authorities  as  has  the  American  Prison  Asso¬ 
ciation.  Because  its  primary  interest  is  social  work  its  name 
has  been  changed  to  the  National  Conference  of  Social  Work. 
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CHAPTER  XVIII 


PRISONS:  FAILURE  AND  FUNCTION 

1.  Popular  Conception  of  the  Function  of  the  Prison. 

— The  primary  business  of  the  prison,  according  to  current 
opinion,  is  to  confine  prisoners.  Security  against  escape  takes 
precedence  over  everything  else  and  all  policies  are  judged 
primarily  with  reference  to  escapes.  The  general  justification 
for  this  confinement  is  to  keep  the  prisoners  from  crime  during 
the  time  of  the  incarceration,  but  it  is  expected,  in  addition, 
that  it  may  reform  some  and  deter  some  from  crime.  The 
ideal  of  reformation  is  strongest  in  the  institutions  for  juve¬ 
nile  delinquents,  weakest  in  the  county  and  municipal  prisons. 
But  consistent  and  sincere  efforts  to  produce  a  beneficial 
modification  of  behavior  are  made  in  some  institutions  of 
every  type. 

These  purposes — incapacitation,  reformation,  and  deter¬ 
rence — can  not  be  harmonized.  If  the  policies  of  the  prison 
are  consistently  directed  to  the  deterrence  of  those  outside 
of  the  prison  it  is  impossible  to  develop  those  who  are  in 
the  institution  so  that  they  will  be  less  dangerous  when  they 
come  out  than  when  they  went  in. 

2.  The  Measure  of  the  Success  of  the  Prison. — It 
would  be  advantageous  to  have  an  objective  criterion  of  the 
success  of  the  prison,  but  there  is  no  such  criterion.  Since 
the  objects  of  the  prison  are  not  consistent  or  harmonious, 
there  can  be  no  such  standard.  Even  if  the  purposes  of  the 
prison  are  considered  separately,  we  cannot  measure  the 
efficiency  or  success  of  the  prison  accurately.  We  know  that 
the  prison  incapacitates  prisoners  for  the  moment,  except  for 
occasional  assaults  and  thefts  within  the  institutions  and 
perverted  sex  practices  and  use  of  “  dope  ”  in  many  institu¬ 
tions  by  a  large  proportion  of  the  prisoners.  We  have  no 
records  of  the  deterrent  effect  of  imprisonment;  we  know 
only  that  crime  flourishes  in  spite  of  most  horrible  prison 
conditions  and  also  in  spite  of  conditions  that  are  called 
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“  coddling.”  Neither  are  we  able  to  measure  the  extent  to 
which  prison  produces  reformation.  Attempts  at  measure¬ 
ment  have  been  made,  to  be  sure,  but  the  results  are  unreliable 
because  the  studies  have  been  confined  to  careers  that  were 
observed  for  very  short  periods  after  release,  or  have  been 
confined  to  selected  cases,  or  the  statistical  methods  have 
been  decidedly  unreliable.^ Such  studies  show  varying  per¬ 
centages  of  ex-prisoners  Who  are  reformed,  ranging  from 
about  25  per  cent,  to  95  per  cent.  Another  kind  of  evidence 
regarding  the  efficiency  of  prisons  is  furnished  by  the  per¬ 
centage  of  recidivism ;  a  very  high  proportion  of  the  prisoners 
have  served  terms  previously  in  penal  or  reformatory  institu¬ 
tions;  47  per  cent,  of  all  prisoners  admitted  to  the  state 
prisons  in  New  York  in  1921  were  recidivists,  66  per  cent, 
of  those  studied  in  Sing  Sing  by  Grlueck.  But  this  does  not 
show  whether  the  recidivism  is  due  to  the  inefficiency  of  the 
prison  or  the  irreformable  nature  of  the  prisoners.  It  ought 
not  to  be  regarded  as  a  failure  on  the  part  of  the  prison 
authorities  if  they  do  not  reform  all  those  who  come  to 
prison  after  the  home,  the  school,  the  church,  and  the  public 
have  failed.  No  institution,  receiving  the  failures  of  the 
rest  of  society,  should  be  expected  to  reform  a  very  large 
proportion  of  them.  They  should,  however,  be  expected  to 
be  honest  in  regard  to  their  accomplishments.  But  even  if 
a  person  is  reformed  after  imprisonment,  it  does  not  follow 
that  it  was  on  account  of  the  imprisonment.  He  might 
have  been  still  better  if  he  had  not  been  in  prison.  And  even 
if  reformation  takes  place  in  prison,  it  may  be  due  to  other 
things  than  the  prison  system  itself. 

“  In  almost  every  case  of  a  prisoner  being  ‘  reformed  ’,  the 
result  seems  to  be  due  to  one  or  other  of  these  causes,  or  to  a 
combination  of  them.  It  is  either  owing  to  the  spontaneous  moral 
aspirations  of  the  offender  himself,  expressing  itself  in  spite  of  the 
regime;  or  else  the  change  is  to  be  attributed  to  the  effects  upon 
him  of  the  shock  of  arrest  and  to  other  antecedents  of  prison, 
effects  which  .  .  .  would  probably  be  more  surely  produced 

by  other  means  .  .  .;  or  it  may  be  due  to  the  good  influence  of 

some  personal  friend  or  helper,  with  whom  the  prisoner  has  come 
into  contact  at  or  soon  after  his  discharge.” 1 

1  Hobhouse  and  Brockway,  op.  cit.,  p.  500. 
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Consequently  even  if  75  per  cent,  of  the  prisoners  should 
be  found  after  imprisonment  to  be  reformed,  it  would  not 
follow  that  the  prison  was  75  per  cent,  efficient. 

In  the  absence  of  objective  criteria  and  measures  of  the 
efficiency  of  penal  and  reformatory  institutions,  we  can  learn 
something  of  their  success  or  failure  by  a  study  of  the  atti¬ 
tudes  developed  by  contact  with  them,  in  the  prisoners  and 
prison  officers  or  others  in  official  positions  connected  with 
criminals  and  in  representatives  of  the  general  public.  The 
following  discussion  refers  to  all  types  of  prisons. 

3.  Attitudes  of  Prisoners  Toward  the  Prison. — Many 
prisoners  have  expressed  their  attitudes  toward  the  prison. 
Many  of  these  expressions  are  for  propagandistic  purposes, 
to  be  sure,  but  many  of  them  clearly  represent  tendencies 
in  the  behavior  of  the  authors. 

“  In  the  fifteen  years  I  spent  in  different  prisons  I  found  noth¬ 
ing  in  the  official  system  which  was  of  any  benefit  to  me,  nothing 
which  tended  to  make  me  better,  and  to  fit  me  to  earn  an  honest 
livelihood.”  2 

“  To  the  manhood  of  the  man,  prison  means  death  .  .  . 

Prison  obstructs  or  altogether  closes  every  door  to  genuine  moral 
reform  in  prisoners.”  3 

“  Do  you  know  how  a  man  feels  when  he  leaves  an  institution, 
of  this  kind?  .  .  .  I’ll  tell  you  how  I  felt  at  the  end  of  my  first 

term.  I  just  hated  everybody  and  everything;  and  I  made  up  my 
mind  I’d  get  even.” 4 

“  There  is  not  a  single  indisputable  case  of  a  reformed  character 
in  the  whole  history  of  Sing  Sing  that  can  be  placed  to  the  credit 
of  the  agencies  directly  aimed  to  that  end.  The  wardens  will  tell 
you  that,  and  the  oldest  officers  of  the  widest  experience  will  endorse 
it  with  a  grin  when  you  speak  to  them  about  reform  in  prison. 
There  is  no  such  thing;  and,  except  in  a  tentative  way,  even  the 
means  used  that  are  classed  as  reformative,  are  only  in  deference 
to  the  public  belief  that  such  attempts  should  be  made,  and  are 
without  hope  of  results.”  5 

2  Tn  the  Clutch  of  Circumstances,  pp.  259-260. 

3  J.  Hawthorne,  The  Subterranean  Brotherhood,  p.  105. 

4  Convict  in  Auburn,  quoted  by  T.  M.  Osborne,  Society  and 
Prisons,  p.  75. 

5  Life  in  Sing  Sing,  by  Convict  1500,  p.  46. 
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“When  I  entered  (a  juvenile  reformatory)  friends  told  me  that 
I  was  going  to  an  industrial  school;  later,  I  called  it  a  school  of 
slothfulness.  They  told  me  it  was  a  school  of  high  moral  standing; 
upon  my  release,  I  felt  that  I  had  spent  a  year  in  a  school  of  vice 
.  .  .  It  is  something  of  a  question  in  my  mind  whether  the 

school  as  it  stands  is  a  place  to  straighten  warped  timber  or  to 
warp  good  timber.”  0 

“  The  things  that  I  found  in  the  school  (for  juvenile  delinquents) , 
the  environment,  the  indiscriminate  mixtures  of  boys,  regardless  of 
ages  or  evident  depravity — all  these  steered  me  toward  the  rocks  of  a 
wretched  career.” 6  7 

“  I  was  sent  to  a  juvenile  institution  at  the  age  of  eleven,  and 
returned  at  about  fifteen  as  a  good  pickpocket.  I  went  to  a  reformatory 
at  seventeen  and  returned  as  a  burglar,  with  all  that  implies  in  one’s 
life  and  habits.  As  a  burglar,  I  went  to  a  state  institution,  where 
I  acquired  all  the  professional  characteristics  of  the  criminal,  and 
have  since  committed  all  the  crimes,  I  suppose,  which  most  criminals 
commit,  and  expect  to  end  my  life  as  a  criminal.”  8 

4.  Attitudes  of  Prison  Authorities  and  Others  in  Con¬ 
tact  with  Prisons. — Prisoners  are  not  the  only  ones  to  crit¬ 
icize  prisons.  One  may  find  many  caustic  criticisms  by  prison 
authorities  or  others  who  are  officially  in  contact  with  prisons. 

“  If  absolutely  innocent  individuals  were  put  under  prison  con¬ 
ditions  they  would  tend  to  develop  anti-social  conceptions  of  con¬ 
duct.”  9 

“  Prisons  and  reformatories  are  a  makeshift,  good  only  until 
a  more  enlightened  method  can  be  found  for  the  treatment  of 
prisoners.”  10 

“  If  he  is  reformable  ...  he  should  not  be  sent  to  a  reform¬ 
atory.  It  is  liable  to  ruin  him.” 11 

“  If  the  system  had  a  good  effect  on  any  prisoners,  I  failed  to 
mark  it.  I  have  no  shadow  of  doubt  of  its  power  to  demoralize,  or 

6  C.  D.  Souder,  “The  State  Industrial  School,  Survey ,  31: 
715-718,  March,  7,  1914. 

7  W.  Scott,  Seventeen  Years  in  the  Underivorld,  p.  30. 

8  Convict,  quoted  by  Tannenbaum,  op.  cit .,  pp.  70-71 

9  Healy,  op.  cit.,  p.  315. 

“Jessie  D.  Hodder,  “Indenture  of  Prisoners,”  Jour.  Grim.  Law, 
11:  32,  May,  1920. 

11  Carrie  W^.  Smith,  “  The  Elimination  of  the  Reformatory,” 
Natl.  Conf.  Social  Work,  1921,  pp.  127-132. 
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of  its  cruelty.  It  appears  to  me  not  to  belong  to  this  time  or  civili¬ 
zation  at  all.  My  main  argument  here  is  that  we  not  only  do  not 
deter,  but  that  we  actually  make  over  our  criminal  to  crime.  .  .  . 

It  may  appear  that  ...  I  have  no  good  word  to  say  for  our 
prison  system.  I  have  not.  I  think  it  creates  a  criminal  class,  and 
directly  fosters  recidivism,  that  our  method  is  dead  and  done  with, 
and  in  need  of  decent  cremation.”  12 

“  The  discipline  of  these  institutions  has,  in  most  cases,  had 
the  effect  of  degrading  those  committed  to  them,  and  of  plunging 
them  further  into  vice  and  crime.”  13 

It  would  be  possible  to  secure  many  such  statements 
regarding  the  county  and  .municipal  jails,  the  state  prisons, 
the  state  reformatories,  and  the  juvenile  reformatories. 

5.  Attitudes  of  Some  Others. — Other  persons,  some  in 
public  life,  some  students  of  the  penal  system  but  not  in 
public  life,  have  expressed  dissatisfaction  with  the  prison 
system  and  from  such  expressions  the  following  are  selected 
as  representative. 

“In  an  address  in  Parliament,  John  Bright  stated  that  if  the 
institutions  that  controlled  behavior  were  reckoned  at  100,  the 
criminal  courts  and  penal  institutions  would  not  rate  higher 
than  5.”  14 

“  The  only  persons  we  save  nowadays  are  those  we  do  not  send 
to  prison:”  15 

“  Imprisonment  as  it  exists  today  ...  is  a  worse  crime  than 
any  of  those  committed  by  its  victims.”  16 

“  Every  person  who  understands  penal  institutions — no  matter 
how  well  such  places  are  managed — knows  that  a  thousand  are  injured 
or  utterly  destroyed  by  service  in  prison,  where  one  is  helped.”  17 

“  It  is  a  fact  which  is  only  too  well  understood  that  the  prison 
makes  the  individual  worse  on  his  departure  than  when  he  entered. - 

12  Mary  Gordon,  Penal  Discipline,  pp.  xi-xii,  and  206. 

13  G.  W.  Kirchwey,  “  The  Future  of  the  Criminal  Law,”  Natl. 
Conf.  Social  Work,  1921,  p.  144. 

14  C.  W.  Hoffman,  “  Probation  as  a  Juridical  Policy,”  Natl.  Pro¬ 
bation  Assoc.,  1919,  p.  21. 

15  Judge  Edgar  J.  Sherman,  quoted  by  L.  E.  MacBrayne  and  J. 
P.  Ramsay,  One  More  Chance,  p.  337. 

36  Shaw,  op.  cit.,  p.  vii. 

17  C.  Darrow,  Crime,  p.  21. 
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But  it  has  another  consequence,  namely,  that  in  most  cases  it  places 
the  person  who  has  suffered  this  punishment  in  a  position  more 
difficult  than  the  one  in  which  he  was  before  his  conviction.”  18 

“Like  the  older  forms  of  punishment  which  it  superseded, 
imprisonment  too  has  proved  a  failure,  so  far  at  least  as  the  newer 
aim  of  punishment,  the  reformation  of  the  wrong-doer,  is  concerned. 
And  we  are  coming  to  see  that  the  protection  which  society  enjoys 
through  the  imprisonment  for  a  few  months  or  years  of  a  small 
proportion  of  the  criminal  class  is  dearly  purchased  by  a  system 
which  returns  the  offender  to  society  less  fitted  than  before  to 
cope  with  the  conditions  of  a  life  of  freedom.”  19 

“  Let  me  add  in  all  seriousness  that  the  managers  of  my  own 
shops  and  factories  make  a  more  efficient  and  intelligent  sorting  and 
reclamation  of  scrap  metal  than  the  laws  have  generally  made  of 
the  living  men  and  women  that  have  been  thrown  upon  the  scrap 
heap  of  our  jails  and  prisons.”  20 

“  Of  all  methods  of  penalizing  culprits,  the  one  most  usual  in 
our  days,  imprisonment,  appears  to  be  the  most  unsatisfactory.  There 
is  nothing  to  recommend  it  but  the  ease  of  its  application  to  large 
numbers  of  delinquents.  It  has  been  described  by  all  competent 
observers  as  an  active  incitement  to  further  wrong-doing.” 21 

6.  Specific  Defects  of  the  Prison  System  that  are  Eas¬ 
ily  Modifiable  . — It  is  necessary  to  consider  the  defects  of 
the  prison  system  in  more  detail,  especially  for  the  purpose 
of  determining  whether  the  evils  can  be  removed  or  are  inher¬ 
ent  in  the  system  so  that  it  would  be  necessary  to  abandon 
imprisonment  in  order  to  remove  the  evils. 

Many  evils  could  be  easily  removed  if  efficient  prison 
administrators  with  liberal  powers  and  funds  could  be  secured. 
.  The  small,  unhealthy  cells,  the  bad  odors,  the  vermin,  the  idle¬ 
ness,  the  lock-step,  and  zebra-striped  uniforms,  for  instance, 

18  E.  Desprez,  De  V abolition  de  V emprisonnem ent,  pp.  54-55. 

19  “  Report  of  Pennsylvania  Commission  to  Investigate  Penal 
Systems,”  Penn.  Jour.  Prison  Discipline,  58:  39,  1919. 

20  E.  N.  Foss,  “  The  Ideal  Prison  System,”  Amer.  Prison  Assoc., 
1913,  pp.  120-121. 

21 P.  Vinogradoff,  Outlines  of  Historical  Jurisprudence,  vol.  I, 
p.  59. 
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could  be  readily  changed.22  These  things  are  irritating 
and  cause  some  of  the  bad  effects  of  imprisonment. 

7.  Inefficient  Prison  Officials. — Efficient  administration 
of  prisons  is  generally  lacking.  And  it  is  very  difficult  to 
secure  efficiency,  for  the  prisons  are  looked  upon  as  “  political 
plums  ”  and  consequently  the  officers  are  characteristically 
poorly  equipped  for  tlie  exceedingly  difficult  task  of  recon¬ 
struction  of  personality.  Regarding  the  officers  of  institutions 
for  juvenile  delinquents,  who  are  probably  as  efficient  as 
the  officers  in  any  of  the  other  types  of  institutions,  Dr.  Adler, 
state  criminologist  of  Illinois,  asserts : 

“  The  officials  who  preside  over  these  institutions  are  usually 
as  ill  equipped  for  constructive  and  scientific  work  as  the  domes¬ 
tics  and  window-washers  of  a  hospital  to  carry  out  the  medical 
and  surgical  measures  of  relief.  .  .  .  Is  there  a  single  institu¬ 
tion  in  this  country  which  has  provided  for  its  wards  the  same 
grade  of  personnel,  the  same  training  and  expertness,  that  we  find 
in  a  good,  general  hospital  ?  ” 23 

But  even  if  it  were  possible  to  have  an  institution  with 
a  well-trained  personnel,  it  would  probably  be  distinctly 
hampered  in  its  accomplishments  because  of  the  over-load 
of  work  upon  the  officers  and  the  inadequate  equipment  and 
facilities  for  constructive  work.  The  following  description 
of  the  life  of  the  prison  officers  in  the  Minnesota  Reformatory 
will  show  the  situation. 

“  The  reformatory  is  situated  three  miles  from  the  business 
center  of  the  city  of  St.  Cloud.  Most  of  the  officers,  guards,  and 
keepers  have  their  homes  in  the  city  proper,  entailing  six  miles  of 
travel  per  day  for  them  by  such  means  of  transportation  as  they 
can  command.  Some  of  them  walk.  Their  hours  are  very  long,  and 
when  their  day’s  work  is  done,  they  are  relied  upon  to  teach  in  the 
school  of  letters  three  evenings  per  week,  and  to  attend  lectures  and 

22  The  prison  uniform  was  largely  the  result  of  the  humanitarian 
efforts  of  John  Howard.  A  rule  in  Gloucester  in  1785  shows  the 
purpose  which  still  exists:  “  Offenders  shall  be  clothed  in  a  coarse 
and  uniform  apparel  with  certain  marks  or  badges  affixed  to  the  same, 
as  well  to  humiliate  the  wearer  as  to  facilitate  discovery  in  case  of 
escape.”  Hobhouse  and  Brockway,  op.  tit.,  p.  131. 

23  “  Cleveland  Survey  of  Criminal  Justice,”  Part  V,  H.  M.  Adler, 
Medical  Science  and  Criminal  Justice,  p.  fi. 
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entertainments,  and  to  do  special  duty  and  serve  as  supernumeraries. 
Some  of  them,  especially  in  winter,  do  not  see  their  young  children 
awake  for  weeks  at  a  time.  They  are  fatigued,  if  not  exhausted, 
almost  every  night,  and  are  shut  off  from  social  affairs. 

Their  life  is  dull,  and  their  energy  and  ambition  lag.  There  are 
eight  men  who  do  thirteen  hours  of  duty  per  diem,  while  day  men 
work  eleven  hours  and  do  relief  work.” 24 

Both  the  inefficiency  of  the  officers  and  the  inadequacy 
of  the  facilities  for  the  work  are  due  to  the  lack  of  interest 
in  prisons  and  prison  conditions  on  the  part  of  the  general 
public.  They  are  unwilling  to  pay  taxes  for  the  maintenance 
of  prisons  in  a  way  that  will  make  .them  efficient.  The  system 
is  rooted  in  the  attitude  of  the  public  and  cannot  be  changed 
easily.  The  public  must  become  interested  in  the  ultimate 
reform  of  the  prisoner  before  much  improvement  can  be 
expected  in  the  officers. 

8.  Government  by  Rigid  Discipline. — Prison  discipline 
means,  conventionally,  the  regulation  or  attempt  at  regulation 
of  all  the  details  of  the  life  of  the  prisoner  by  means  of  rules. 
The  prisoner  is  permitted  to  do  nothing  except  under  direc¬ 
tion  of  the  officers  of  the  prison.  This  means  the  denial  of 
the  possibility  of  making  choices  on  any  activities  whatever. 
Miss  Doty,  after  first-hand  experience  with  prison  con¬ 
ditions,  concluded 

“  The  worst  feature  of  the  prison  system  (was)  .  .  .  the 

brutal  officialdom  that  treated  human  beings  as  though  they  were 
not  human,  as  though  they  were  cogs  in  a  machine.”  25 

Two  effects  follow  from  this  regime:  (a)  Some  prisoners 
adapt  to  it,  obeying  all  the  rules.  The  prisoners  who  secure 
this  adaptation  drift  into  dreaming,  a  general  condition  of 
apathy,  a  vegetable-like  existence. 

“  Leaving  the  prisoner  practically  no  opportunity  for  the  exer¬ 
cise  of  choice  even  in  the  smallest  things  of  life,  prison  discipline 
tends  to  reduce  him  to  a  merely  passive  machine,  incapable  of 
deliberation,  forethought,  or  intelligent  self-direction.  Once  tbe 
decision  has  been  made  to  accept  the  routine  and  to  obey  all  orders, 

24  Minnesota,  Report  of  Reformatory,  1912,  p.  7. 

25  Madeleine  Z.  Doty,  “  Maggie  Martin,  933,”  Cent.,  88 :  843, 
October.  1914. 
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no  further  demand  is  made  upon  the  will.  This  condition  of  purely 
passive  obedience  is  the  dominant  characteristic  of  the  ‘  good  pris¬ 
oner  and  it  is  upon  the  ability  to  forego  the  satisfactions  .which 
proceed  from  the  exercise  of  will  that  adaptation  to  prison  conditions 
largely  depends.  After  a  long  term  of  imprisonment,  passive  obedi¬ 
ence  and  dependence  upon  authority  have  become  habitual,  and  the 
prisoner  finds  himself,  when  he  at  last  faces  the  tasks  of  normal 
life,  without  decision,  without  initiative,  and  lacking  in  self-control.”2fi 

Abundant  testimony  from  prisoners  shows  clearly  that  the 
tendency  of  many  prisoners  is  to  fall  into  this  mechanical 
routine,  to  become  automata.27  The  outward  conformity  is 
generally  accompanied  by  inward  deterioration.  If  such 
prisoners  become  recidivists,  they  are  generally  petty  recidi¬ 
vists  ;  and  if  they  do  not  return  to  a  career  of  crime,  they  are 
generally  petty  anyhow.  They  have  been  broken  and  ruined 
by  their  adaptation  to  the  mechanical  regime,  (b)  But  some 
prisoners  rebel  and  continue  to  rebel  in  spite  of  or  because 
of  the  rules  and  punishments.  Lane,  speaking  of  the  pris¬ 
oners  in  the  federal  prison  at  Alcatraz,  and  Tannenbaum, 
speaking  of  the  general  conditions  in  state  prisons,  say : 

“  They  violate  the  rules  all  the  time.” 38 

“  The  breaking  of  the  rules  is  constant,  discovery  frequent,  and 
punishment  follows  discovery.  To  the  warden  discovery  spells  lack 
of  discipline,  lack  of  isolation,  danger  of  collusion.  ...  So  the 
rules  are  made  more  numerous,  the  discipline  stricter,  and  the  pun¬ 
ishment  more  severe  upon  each  discovery  of  a  new  violation.  .  . 

This  simply  means  that  the  more  rules  there  are,  the  more  viola¬ 
tions  there  are  bound  to  be ;  and  the  greater  the  number  of  violations, 
the  more  numerous  the  rules.  The  greater  the  number  of  violations, 
the  more  brutal  the  punishments.”  28 

When  the  prisoners  break  the  rules,  punishment  follows 
as  a  matter  of  course.  In  the  earlier  days  punishment  prac¬ 
tically  always  meant  some  form  of  bodily  suffering.  In  1846 
there  were  691  cases  of  punishment  in  Sing  Sing,  of  which 
267  were  whippings,  with  a  total  of  2421  lashes;  about  half 

20  Hobhouse  and  Brockwav,  op.  cit.,  p.  573. 

27  Ibid.,  pp.  485-500. 

28 W.  D.  Lane,  “Alcatraz,”  Survey ,  44:  471,  July  3,  1920. 

29  Tannenbaum,  op.  cit.,  p.  19. 
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the  punishments  were  for  breaking  the  rule  against  talking.30 
In  the  Ohio  Reform  School  at  Lancaster  in  1922,  17  boys  were 
whipped  on  the  average  each  day  and  one  boy  was  whipped 
144  times  during  the  year.  When  state  laws  were  passed  in 
some  states  prohibiting  the  whipping  of  prisoners,  other 
devices  were  used,  such  as  stringing  up,  the  yoke,  or  the 
straight  jacket.  But  in  spite  of  its  continued  infliction, 
corporal  punishment  is  undoubtedly  decreasing  in  frequency 
and  severity,  as  contrasted  with  fifty  years  ago.  At  present 
punishment  much  more  frequently  consists  in  depriving  the 
prisoners  of  some  privilege,  such  as  attending  picture  shows, 
or,  especially,  release  on  parole  or  advantage  of  the  good¬ 
time  laws. 

Thus  either  reaction  to  the  system  of  rigid  discipline 
tends  to  become  something  very  much  like  insanity, — either 
apathy,  listlessness,  vagaries,  or  else  irritability,  hatred,  and 
nervous  instability.  No  statistics  are  available  for  the  United 
States  that  show  how  many  prisoners,  judged  sane  on  entrance, 
become  insane  while  in  prison;  but  English  statistics  show 
that  among  those  judged  to  be  mentally  sound  at  the  time  of 
reception  insanity  increased  steadily  with  the  length  of  impris¬ 
onment,  being  forty  times  as  high  at  the  end  of  twelve  months 
as  at  the  end  of  one  month,  and  nine  times  as  high  at  the  end 
of  five  years  as  at  the  end  of  one  year.31  But  whether  insanity 
is  produced  by  imprisonment  or  not,  the  effect  on  the  pris¬ 
oners  of  the  method  of  rigid  discipline  is  decidedly  bad  in 
either  case. 

The  question  remains,  Can  this  system  of  rigid  discipline 
be  modified  or  eliminated?  An  optimistic  assurance  that  it 
can  be  modified  or  a  pessimistic  assurance  that  it  cannot  be 
modified  would  be  inadequate ;  it  is  necessary  to  consider  the 
possibility  of  modification  with  reference  to  the  causes  that 
have  produced  it.  Four  principal  attitudes  or  conditions 
enter  into  the  production  of  the  system :  the  ideal  of  reforma¬ 
tion  by  denial  of  choice,  the  attitude  of  dominance  by  prison 

30  Klein,  op.  cit.,  p.  209. 

31  Hobhouse  and  Brockway,  op.  cit.,  pp.  538-539. 
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officers,  the  attitude  of  retaliation  by  the  prison  officers,  and 
the  danger  of  escape. 

(a)  The  earlier  psychology  of  reformation  was  based  on 
the  assumption  that  a  habit  formed  by  compulsion  would  be 
retained  after  the  compulsion  was  removed.  It  was  felt  that 
since  the  prisoner  had  failed  to  make  the  proper  choices 
before  his  entrance  into  the  prison  he  should  be  given  no 
opportunity  to  make  choices  afterward,  but  that  all  of  his 
acts  should  be  imposed  upon  him  from  without.  Brockway 
stated  this  ideal  as  follows : 

“  In  order  to  train  criminals  for  social  life  they  must  have 
a  strict  regime  and  learn  quick  and  accurate  self -adjustment  to  a 
uniform  requirement,  habituation  to  the  yoke  of  established  custom. 
Exactness  of  observance  is  of  the  greatest  importance  ...  so 
that  the  newly  formed  habit  of  precision  calls  up  the  instinctive 
impulse  to  social  orderliness  quite  independent  of  conscious  voli¬ 
tion.”  32 

It  is  clear  that  such  an  ideal  of  reformation  is  incorrect 
and  it  has  already  been  changed  to  a  great  extent.  There 
is  no  reason  for  believing  that  as  an  ideal  of  reformation  this 
denial  of  choices  is  inherent  in  the  system  of  discipline. 

(b)  Prison  officers  are  shut  off  from  ordinary  society  by 
their  work  and  are  not  able  to  associate  with  the  prisoners 
on  a  normal  basis.  Consequently  they  have  only  one  general 
social  relation,  that  of  dominance.  This  is  made  easier  by 
the  helplessness  of  the  prisoners  and  the  general  assumption 
of  a  great  moral  difference  between  prisoners  and  other  people. 
Dominance  is  the  relation,  then,  in  which  the  officers  must 
secure  their  social  satisfactions.  That  means  they  must  show 
their  authority  and  the  making  and  enforcing  of  rules  and 
the  infliction  of  punishment  are  methods  of  showing  this 
dominance.33  This  attitude  is  not  absolutely  fixed;  it  can 
be  modified  to  some  extent  by  giving  the  prisoners  more 
.authority  or  by  giving  the  prison  officers  more  social  contacts 
with  others  than  prisoners.  Some  prison  officers  certainly 
have  other  attitudes  and  it  seems  possible  that  all  of  them 

32  Z.  R.  Brockway,  Fifty  Years  of  Prison  Service,  p.  335. 

33  Tannenbaum,  op.  cit.,  pp.  25-20. 
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could,  by  proper  training,  develop  a  scientific  attitude  toward 
the  prisoners  that  would  result  in  a  modification  of  this 
attitude  of  dominance. 

(c)  The  prison  officers  frequently  have  an  attitude  of 
retaliation  toward  the  prisoners.  In  an  investigation  of  the 
discipline  of  Preston  School  of  Industry  in  California,  the 
superintendent  found  that  the  officers  demanded  retaliatory 
punishment.  He  adds 

“  It  is  doubtful  whether  such  an  institution  could  be  administered 
without  letting  its  officers  have  the  satisfaction  of  knowing  that 
offenders  receive  what  seems  to  be  an  adequate  return  in  punish¬ 
ment  for  the  trouble  they  have  occasioned.  .  .  .  It  is  to  be 

hoped  that  the  time  is  coming  when  we  can  ignore  the  officer’s  instinct 
for  Mosaic  justice.”  34 

This  is  true  because  the  prison  officers  reflect  the  attitude 
of  the  general  public  toward  offenders  or  toward  certain  types 
of  offenders.  The  general  law  of  outside  society  is,  “  If  a 
person  breaks  a  rule,  punish  him 99  and  outside  society  resem¬ 
bles  prison  life  in  the  abundance  of  rules  provided.  The 
attitude  of  the  prison  officers  is  therefore  due  to  a  tradition 
carried  into  the  institution  from  outside  life.  It  is  possible 
by  proper  training  to  modify  such  an  attitude,  but  the  training 
will  be  in  conflict  with  present  attitudes.  A  rule  was  passed 
in  Preston  which  was  instrumental  in  modifying  the  methods 
of  discipline  to  a  considerable  extent :  A  single  officer  was 
made  responsible  for  all  discipline;  in  that  way  every  issue 
was  given  a  hearing  before  a  third  party;  and  in  addition  a 
record  had  to  be  kept  of  all  punishments,  which  tended  to 
restrict  hasty  and  ill-considered  punishments. 

(d)  The  great  danger  in  prisons,  which  is  perhaps  the 
principal  source  of  the  rigid  discipline,  is  the  danger  of 
escapes.  The  principal  justification  of  the  rule  of  silence, 
for  instance,  is  to  prevent  collusion  to  escape.  Escapes  from 
prison  must  be  prevented  if  imprisonment  is  to  be  retained  as 
a  method  of  dealing  with  criminals.  While  some  prisoners 
have  become  so  adapted  to  institutional  life  that  they  do  not 
wish  to  escape,  the  great  majority  would  attempt  to  escape 


34  California,  Preston  School  of  Industry ,  1916-1918,  p.  39. 


PRISONS:  FAILURE  AND  FUNCTION  427 


from  a  prison  which  was  as  delightful  as  some  of  the  news¬ 
papers  picture  the  actual  prisons.  The  fundamental  reason 
why  people  are  opposed  to  confinement  is  the  fact  of  confine¬ 
ment,  and  the  most  delightful  entertainments,  recreations, 
and  food  would  not  make  such  a  place  desirable.  It  has  been 
found  that  women  and  children  seldom  escape  from  penal  or 
reformatory  institutions  that  have  no  walls.  For  instance 
the  Clinton  Farms  for  Women  in  New  Jersey,  though  it  has 
no  walls,  had  only  eight  successful  escapes  between  1912  and 
1922,  out  of  a  total  of  673  women  admitted.  And  notable 
cases  of  refusal  to  escape  under  the  honor  system  and  self- 
government  are  reported.  But  in  general  it  is  not  safe  to 
permit  prisoners  to  work  in  the  open  without  walls  or  guards. 
With  a  daily  average  of  89  prisoners  employed  on  road  and 
farm  work  in  New  Mexico  in  1918,  there  were  68  escapes; 
in  1921  the  outside  work  was  discontinued  and  only  8  escapes 
occurred.  In  New  Jersey  85  prisoners  escaped  in  1919,  of 
whom  81  were  on  road  work  or  farm  work.  Doubtless  the 

y 

proper  selection  of  prisoners  for  these  outside  tasks  and  the 
development  of  the  proper  morale  in  this  group  would  prevent 
most  of  these  escapes ;  the  example  of  some  institutions  proves 
that  it  is  not  impossible.  But  there  seems  to  be  an  inherent 
conflict  between  prisoners  and  prison  officers ;  it  is  the  business 
of  the  officers  to  keep  the  prisoners  from  escaping,  and  the 
ardent  desire  of  the  prisoners  is  to  escape.  Because  of  this 
antagonism,  it  will  be  extremely  difficult  to  develop  morale. 
The  prestige  that  some  prison  wardens  have  secured  has 
enabled  them  to  develop  morale  in  their  prisons,  but  it  is 
questionable  whether  that  prestige  is  not  due  to  the  fact  that 
the  warden  is  different  from  other  wardens,  and  whether  if  all 
wardens  should  adopt  the  same  policy,  any  of  them  would 
have  prestige  because  of  the  policy.  While  it  would  be  absurd 
to  contend  that  the  antagonism  cannot  possibly  be  eliminated, 
it  appears  to  be  inherent  in  the  prison  system  in  a  way  that 
the  vermin  or  lack  of  work  are  not. 

This  does  not,  however,  make  it  impossible  to  eliminate 
most  of  the  rigid  discipline.  The  rule  of  silence,  for  instance, 
has  been  abandoned  in  many  places  with  no  increase  in  escapes. 
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But  when  talking  is  allowed  merely  as  a  temporary  relief 
from  the  mechanical  regime  of  the  institution,  it  is  of  no 
positive  value.  Hobhouse  and  Brockway  state  with  reference 
to  the  permission  to  talk 

“  It  must  play  its  part  in  a  wider  scheme  of  education  and 
cooperative  activity,  and  as  a  corollary  of  healthy  interests  bred 
by  the  systematic  encouragement  of  a  vigorous  mental  and  spirit¬ 
ual  life.”  35 

If  talking  is  allowed  in  that  way  it  will  not  be  a  bad  influ¬ 
ence,  but  a  good  influence,  in  the  life  of  the  individual  prisoner 
and  of  the  institution.  In  the  same  way  it  will  be  possible 
to  allow  and  encourage  prisoners  to  make  choices  regarding 
many  of  the  important  principles  and  minute  details  of 
prison  life,  without  destroying  any  fundamental  value  in 
imprisonment,  and  by  so  doing  to  increase  the  value  of  the 
imprisonment,  for  it  will  mean  less  mechanical  adaptation  and 
less  rebellion.  This,  however,  does  not  mean  that  the  system  of 
discipline  can  be  entirely  eliminated ;  the  antagonism  in 
regard  to  escapes  will  prevent  that. 

A  further  evidence  that  this  rigidity  of  discipline  can  be 
modified  is  furnished  by  particular  institutions  in  -  which 
changes  in  this  respect  have  actually  occurred.  For  instance, 
in  Preston  the  following  changes  occurred : 

“  The  amount  of  punishment  received  by  the  average  boy  was  six 
times  as  great  two  years  ago  as  it  is  now.  .  .  The  general  reduc¬ 

tion  in  punishment  indicates  an  actual  relaxation  in  discipline  as  a 
result  of  which  many  offenses  go  unreproved  which  were  formerly 
made  the  occasion  of  formal  complaint.  In  part  the  figures  represent 
an  actual  betterment  of  discipline,  fewer  offenses  and  less  occasion 
for  complaint.  .  .  .  We  have  made  this  reduction  in  the  amount 

of  punishment  without  disastrous  consequences  and  we  are  confident 
that  we  have  successfully  substituted  more  constructive  discipli¬ 
nary  measures.”38 

The  hospitals  for  the  insane,  also,  from  which  inmates 
wish  to  escape,  show  that  rigid  discipline  is  not  absolutely 
necessary.  When  difficulties  arise  in  many  of  these  institu- 

35  Hobhouse  and  Brock  way,  op.  cit.,  p.  569. 

30  California,  Preston  School  of  Industry,  1916-1918,  pp.  48-49. 
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tions,  the  authorities  do  not  punish,  but  study  the  offender, 
in  order  to  adopt  a  scientific  method  of  removing  the  source 
of  the  difficulty. 

But  it  is  contended  by  some  persons  that  the  difficulties 
and  punishments  in  prison  are  not  due  to  the  rigidity  of  the 
disciplinary  system  but  to  the  abnormalities  of  the  prisoners ; 
they  contend  that  the  disciplinary  cases  are  almost  always 
either  feeble-minded,  psychotic,  or  psychopathic.  The  statistics 
given  in  Table  XXXII  seem  to  substantiate  this,37  but  it  is 
evident,  also,  that  the  moron  group  is  the  only  one  with  more 
than  its  share  of  punishments.  It  is  probable,  however,  that 
other  psychiatrists  would  have  reported  a  much  larger  pro¬ 
portion  of  those  admitted  and  of  those  punished  to  be  normal 
than  is  shown  in  this  table. 


Table  XXXII 

Comparison  of  the  Mental  Classification  of  the  Prisoners  Admitted 
to  Auburn  and  Those  Punished  in  Auburn,  1921 


Classification 

Admitted 
(672)  Per  cent. 

Punished 
(230)  Per  cent. 

Normal . 

2.53 

0.87 

Deficient,  moron . 

51.63 

58.69 

Deficient,  borderline . 

33.18 

29.57 

Psychopath  . 

12.05 

10.44 

Psychotic . 

0.60 

0.43 

In  general,  therefore,  the  rigidity  of  prison  discipline  is 
one  of  the  serious  defects  of  the  prison  system,  and  it  is  rooted 
in  the  attitudes  of  the  prison  officers,  who  in  turn  reflect  the 
general  public,  and  in  the  danger  of  collusion  to  escape  in 
such  a  way  that  it  can  be  modified  only  with  considerable  diffi¬ 
culty.  But  it  is  not  impossible  to  modify  it. 

9.  Public  Opinion  in  the  Prison. — The  public  opinion 
of  the  prison  is  conducive  to  the  retention  and  development 
of  attitudes  favorable  to  crime.  This  is  the  result  of  three 
factors :  the  personality  traits  of  the  prisoners  acquired  prior 
to  imprisonment,  the  suggestion  of  crime  which  results  from 
thinking  of  themselves  as  criminals,  and  the  opposition 


37  New  York,  Superintendent  of  State  Prisons,  1921,  pp.  148,  151. 
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between  the  prisoners  and  the  authorities.  It  is  not  merely 
or  primarily  the  contamination  of  one  prisoner  by  another. 
It  is  rather  the  collective  development  of  attitudes  and  opin¬ 
ions  favorable  to  crime,  and  the  collective  repression  of  atti¬ 
tudes  and  opinions  favorable  to  reformation.  The  group  in 
that  way  becomes  self-conscious,  with  crime  as  the  com¬ 
mon  interest. 

“  Welded  together  in  the  heat  of  kinship  born  of  similarity  of 
misfortune,  these  men  clung  to  one  another  with  a  group  loyalty 
not  excelled  in  purity  and  inviolability  by  those  fine  emotions  which 
animate  and  consolidate  groups  of  human  beings  in  any  .  .  .  . 

relationship.  .  .  .  Every  inmate  talks  freely  only  with  some 

other  inmate.  Each  knows  the  other’s  crime.  There  is  no  reticence 
over  the  discussion  of  crime.  Everyone  feels  unashamed  where  every¬ 
one  else  has  the  same  cause  of  shame.  No  matter  how  diverse  the 
crimes  may  be,  they  are  cast  into  a  common  pool  of  shamelessness 
because  there  is  nobody  except  the  hated  official  to  inspire  compunc¬ 
tion.  And  this  hardening  of  the  conscience,  which  has  its  origin 
in  the  atmosphere  free  from  shame,  soon  grows  Avorse  until  we  finally 
find  it  in  a  popular  boasting  of  crimes  committed  and  a  brazen 
bragging  of  new  crimes  planned  for  the  first  opportunity  of 
freedom.”  38 

This  public  opinion  is  a  very  powerful  factor  in  the  prison, 
as  in  any  other  community.  By  means  of  it  the  prisoners 
support  each  other  and  secure  admiration  and  status  in  pro¬ 
portion  to  the  immensity  of  the  crime  or  the  cleverness  of 
the  technique  or  the  length  of  the  prison  sentence.  The  pris¬ 
oner  who  does  not  have  that  support  is  indeed  miserable. 
A  dishonest  detective  was  imprisoned  in  Sing  Sing;  the 
prisoners  would  have  nothing  to  do  with  him,  not  because 
he  had  been  a  detective,  but  because  he  had  demanded  more 
than  the  contractual  share  of  the  loot  from  the  criminals 
whom  he  permitted  to  work  under  his  protection.  The  other 
convicts  hissed  him,  scoffed  at  him,  ridiculed  him,  and  there 
was  no  prisoner  in  the  institution  more  uncomfortable. 

This  public  opinion  regulates  the  conduct  of  the  prisoners 
in  various  ways.  For  instance,  soon  after  his  commitment 
to  San  Quentin  prison  Lowrie  assisted  a  guard  in  quieting  an 

38  L.  A.  Higgins,  “  Prison  Education,”  Mass.  Prison  Assoc.  Leaflet 
67,  pp.  9-11. 
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insane  prisoner ;  he  was  suspected  of  being  a  “  stool-pigeon  ” 
and  was  criticized  very  severely  for  this  assistance.  He 
learned  later  that  “  it  is  an  unwritten  law  that  no  prisoner 
shall  ever  assist  an  officer  in  subduing  another  prisoner.”  39 

If  the  prison  is  to  be  efficient  as  an  institution  for  refor¬ 
mation,  this  public  opinion  must  be  controlled  and  directed 
either  by  the  prison  authorities  or  by  the  prisoners  them¬ 
selves  under  their  natural  leaders.  Wines  maintains  that 
the  successful  prison  administrators  have  learned  how  to 
control  this  public  opinion. 

“  Wherever  there  is  a  society,  no  matter  of  what  sort,  there 
must  of  necessity  be  a  public  opinion,  a  general  sentiment,  an  esprit 
de  corps.  .  .  .  The  pre-eminent  success  of  Wichern  at  the  Rauhe 

Haus,  of  Demetz  at  Mettray,  of  Crofton  in  Ireland,  of  Charles  Lucas 
at  Val  d’Yevre,  of  Obermaier  at  Munich,  of  Maoonochie  at  Norfolk 
Island,  of  Guillaume  at  Neuchatel,  of  Sollohub  at  Mascos,  of  Petersen 
at  Christiana,  and  of  Brockway  at  Detroit  was  and  is  mainly 
secured  through  this  potent  agency.  .  .  .  It  is  to  the  formation 

of  a  sound,  strong,  controlling  public  opinion  among  his  prisoners 
that  a  prison-governor  must  above  all  and  before  all  direct  his 
attention  and  bend  his  efforts, — a  public  opinion,  an  esprit  de  corps, 
which  will  lend  itself  to  the  maintenance  of  a  just,  wise  and  effec¬ 
tive  reformatory  discipline.”  40 

To  facilitate  this  control  of  the  opinion  of  the  prison, 
Wines  and  others  have  suggested  that  the  population  of  the 
institution  should  always  be  small — not  more  than  four 
hundred  *  inmates.41  But  not  much  other  information  is 
accessible  regarding  the  methods  by  which  prison  administra¬ 
tors  may  secure  such  control.  A  few  individuals  have  been 
able  to  do  this,  but  this  does  not  help  the  individual  who  is 
not  able  and  wants  to  become  able.  It  is  a.  difficult  task  for 
the  prison  authorities,  with  the  opposition  and  antagonism 
of  the  prisoners,  to  develop  or  control  the  opinion  in  its 
nature  or  content.  There  is  little  reason  to  hope  that  efforts 
by  such  authorities  can  ever  be  generally  successful. 

In  addition  there  is  little  reason  to  think  that  the  pris- 

38  Lowrie,  op.  cit.,  p.  66. 

40  E.  C.  Wines,  The  State  of  Prisons  and  of  Child-saving  Insti¬ 
tutions,  pp.  104-105. 

41  Ibid.,  pp.  103-106. 
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oners  themselves  will  generally  develop  an  opinion  favorable 
to  reformation.  The  leaders  of  the  prison  population  look 
upon  themselves  as  enemies  of  society,  and  on  society  as  an 
enemy  of  the  prisoners.  They  are  not  to  be  induced  in  ordi¬ 
nary  circumstances  to  shift  their  attitudes  and  even  if  one 
group  of  prisoners  should  make  such  a  shift  the  changing 
personnel  would  make  it  extremely  difficult  to  keep  up  the 
tradition.  This  public  opinion,  therefore,  seems  to  be  an  evil 
inherent  in  the  prison  system  which  can  be  modified  only 
slightly  or  not  at  all. 

10.  Isolation  of  Prisoners.— During  the  period  of  impris¬ 
onment  the  criminals  are  isolated  from  ordinary  society. 
Isolation  in  prison  is  not  similar  to  moving  from  one  town  to 
another,  for  the  general  social  influences  of  the  two  towns 
would  be  much  alike.  But  the  prison  is  a  very  unnatural 
environment.  One  aspect  of  this  is  the  separation  of  the  sexes. 
Except  in  the  George  Junior  Republic  it  is  practically  uni¬ 
versal  that  the  sexes  are  kept  completely  separate,  by  being 
confined  either  in  separate  institutions  or  in  separate  wards 
or  cottages.  This  contributes,  though  it  is  not  the  sole  cause, 
to  the  great  frequency  of  sex  perversions ;  these  are  found  in 
all  types  of  institutions,  being  one  of  the  most  difficult  prob¬ 
lems  even  in  the  institutions  for  juvenile  delinquents.42  A 
uni-sexual  group,  in  prison  or  elsewhere,  is  strikingly  differ¬ 
ent  from  ordinary  society.  There  is  no  way  to  avoid  this 
difficulty;  for  it  is  clearly  undesirable  to  have  children  born 
and  reared  in  penal  or  reformatory  institutions. 

In  addition  the  prisoner  is  shut  off  from  contacts  with 
situations  in  which  he  must  spend  his  life  after  release. 
Visits  from  friends  or  relatives,  writing  and  receiving  letters, 
and  similar  methods  of  contact  are  restricted.  No  good  reason 
for  such  restrictions  exists,  for  these  influences  are  undoubt¬ 
edly  the  most  humanizing  influences  that  could  be  brought 
to  bear  upon  many  prisoners.  Censorship,  however,  would 
be  necessary  in  order  to  prevent  the  smuggling  of  drugs  or 
means  of  escape. 

42  Alexander  Berkman,  Prison  Memoirs  of  an  Anarchist,  pp. 
316  ff;  Hobhouse  and  Broekway,  op.  cit.,  pp.  586-589;  Kate  O’Hare, 
In  Prison,  pp.  112-113. 
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It  has  been  recognized  since  the  time  of  Maconochie,  at 
least,  that  “  the  criminal  must  be  trained  for  society  in 
society.”  But  the  actual  practice  is  just  the  opposite  when 
the  policy  of  imprisonment  is  used.  Osborne  says  regarding 
this  “  As  well  train  for  a  race  or  practice  for  a  baseball  game 
by  lying  for  months  in  bed.”  43  The  individual  who  is  isolated 
from  ordinary  society  cannot  assimilate  the  culture  of  that 
society.  Devon  made  the  very  pertinent  observation 

“  Recent  attempts  at  reformation  of  the  prison  system  have  not 
taken  into  account  the  root  causes  of  failure  .  .  .  that  the 
longer  a  person  is  cut  off  from  the  main  current  of  life  in  the 
community  the  less  he  is  fitted  to  return  to  it.”  44 

This  isolation  can  be  reduced  to  some  extent  by  greater 
freedom  of  association  within  the  institution  and  by  unlimited 
communication  in  person  or  by  letter  with  friends  or  relatives, 
subject  to  censorship,  by  a  general  provision  of  newspapers, 
books  and  magazines,  by  lectures,  and  picture  shows.  But 
there  are  evident  limitations  on  the  possibility  of  establishing 
ordinary  social  life  within  the  prison.  Consequently  the 
reformatory  influences  of  the  prison  are  distinctly  limited 
in  ways  that  cannot  be  modified. 

11.  Loss  of  Status  from  Imprisonment. — The  prisoner 
suffers  a  loss  of  status  in  the  prison  and  does  not  regain  it 
when  he  returns  to  the  community.  In  the  prison  he  is  cus¬ 
tomarily  treated  as  a  machine,  with  a  number.  In  the  Mis¬ 
souri  state  prison  at  one  time  a  prisoner  was  not  permitted  to 
address  another  prisoner  as  “  Mister.”  When  he  returns  to 
society  he  is  suspected,  scorned,  called  an  “  ex-convict.”  The 
difficulty  of  securing  employment,  the  danger  of  marrying 
and  rearing  children,  the  difficulty  of  accomplishing  anything 
are  well  known.  If  the  prisoner  returns  to  his  own  community 
where  his  record  is  known,  he  has  a  desirable  status  only 
in  the  criminal  group  and  with  a  few  philanthropic  individ¬ 
uals.  The  same  thing  is  true  if  he  goes  to  a  new  community 
and  makes  known  his  record ;  while  if  he  conceals  his  record 
he  is  in  constant  fear  that  some  one  else  will  reveal  it.  It 

43  Introduction  to  Tannenbaum,  op.  tit.,  p.  xii. 

44  J.  Devon,  The  Criminal  and  the  Community,  p.  270, 

28 
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is  customary,  therefore,  for  a  large  number  of  criminals  to 
feel  that  they  have  an  insuperable  difficulty  and  that  the 
effort  is  not  worth  while.  Consequently  many  of  them  seek 
recognition  in  the  only  way  they  can  find  it, — by  the  develop¬ 
ment  of  an  efficient  technique  of  crime  and  an  attitude  of 
hatred  toward  society..  These  win  the  approval  of  a  certain 
group,  in  which  they  secure  a  desirable  status.  In  that  way 
the  feeling  of  set-apartness  which  comes  with  imprisonment 
is  to  some  extent  overcome.  But  no  feeling  of  obligation  to 
society  or  ambition  to  reform  comes  in  connection  with  this. 

The  prison  authorities  are  relatively  powerless  to  alter 
this  condition.  The  attitudes  of  the  public  are  being  modified 
somewhat,  especially  in  connection  with  the  probation  system. 
But  the  evil  is  deeply  rooted  and  one  that  makes  reformation 
especially  hopeless. 

In  general,  it  would  be  absurd  to  prophesy  that  these  evils 
can  never  be  removed  from  imprisonment.  Almost  any 
attitude  may  conceivably  be  developed  in  the  general  public 
toward  prisons  and  prisoners.  Kirchwey  made  the  statement 
a  few  years  ago  that  “  the  time  would  come  when  a  degree 
from  Sing  Sing  Prison  would  be  worth  as  much  as  a  degree 
from  Harvard  University/’  Both  institutions  are,  to  be 
sure,  designed  to  provide  training  for  people,  but  the  present 
attitudes  toward  the  two  institutions  are  still  so  distinctly 
different  that  one  suspects  the  time  will  be  very  distant. 
There  is  more  reason,  probably,  to  agree  with  Webb 

“  We  suspect  that  it  passes  the  art  of  man  to  contrive  a  prison 
which  shall  not  be  greatly  injurious  to  the  minds  of  the  vast  majority 
of  the  prisoners,  if  not  also  to  their  bodies.”  46 

12.  Self-Government  by  Prisoners. — It  is  often  asserted 
/that  the  solution  of  the  problem  of  prison  discipline  and  the 
best  method  of  reformation  of  prisoners  is  self-government. 
It  is  necessary,  therefore,  to  consider  the  history  and  nature  of 
self-government  in  detail  in  order  to  determine  its  values  for 
vhis  purpose. 

v  As  early  as  1793  a.  modified  system  of  self-government 
was  used  in  the  Walnut  Street  jail  in  Philadelphia.  In  the 


45  Webb,  op.  tit.,  p.  248. 
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institutions  for  juvenile  delinquents  in  New  York  and  Boston 
in  the  first  few  years  of  their  history  the  delinquents  had  a 
self-governing  court  and  voting  participation  in  the  election 
•  of  some  of  the  officers.  In  the  Massachusetts  state  prison 
about  1845  the  prisoners  were  organized  into  a  society  for 
improvement  and  mutual  aid,  primarily  by  discussion  of 
topics  of  interest  to  the  prisoners,  but  the  warden  was  pres¬ 
ident  of  the  organization  and  it  was  clearly  not  spontaneous 
but  was  imposed  upon  the  prisoners.46  Brockway  organized 
a  system  in  the  Detroit  House  of  Correction  in  the  decade 
of  the  sixties  which  he  described  as  “  almost  complete  self- 
government  ”  and  referred  to  as  “  an  important  and  sound 
principle  of  reformatory  prison  science.”  47  In  1895  William 
George  founded  the  George  Junior  Republic  at  Freeville, 
New  York,  with  the  principle  of  self-government  very  prom¬ 
inent.  It  is  this  institution  apparently  rather  than  the  earlier 
precedents  which  has  been  important  in  the  development  of 
self-government  in  the  last  generation.  For  one  of  the  direc¬ 
tors  of  this  Republic  was  Osborne,  who  has  been  the  chief 
propagandist  of  self-government. 

Self-government  has  been  developed  during  the  last  gen¬ 
eration  in  various  institutions  for  juvenile  delinquents,  in 
some  county  prisons,  in  several  state  prisons  and  state  reform¬ 
atories,  and  in  the  naval  prison  at  Portsmouth,  New  Hamp¬ 
shire.  But  one  of  the  best  illustrations  is  the  Iwahig  Penal 
Colony  in  the  Philippine  Islands,  which  has  had  a  longer 
history  and  has  been  less  dependent  on  the  personality  of 
the  warden. 

Lane  gives  a  very  good  statement  of  the  theory  of  self- 
government,  as  follows: 

Self-government  in  penal  institutions  “  is  simply  an  application 
of  the  educational  principle  that  people  learn  by  doing.  .  .  . 

Its  method  is  to  establish  on  a  small  scale  a  society  in  which  he 
can  form  the  habits,  accustom  himself  to  the  responsibilities  and 
gradually  acquire  the  wholesome  mental  attitudes  that  make  normal 
life  attainable.  .  .  .  It  is  an  effort  to  train  persons  in  the  art  of 

46  0.  F.  Lewis,  Tine  Development  of  American  Prisons  and  Prison 
Customs,  1776—18^5,  pp.  169—170. 

47  Z.  R.  Brockway,  Fifty  Years  of  Prison  Service,  p.  97. 
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living  in  concert.  .  .  .  The  traditional  fealty  of  the  law-breaker 

is  first  to  himself  and  then  to  his  ‘  pal.’  Often  this  fealty  to  his 
‘  pal  ’  is  the  most  inspiring  thing  in  his  life,  his  greatest  spiritual 
achievement.  The  new  fealty  is  loyalty  to  the  whole  body  of  pris¬ 
oners.  By  its  very  operation,  self-government  identifies  each  inmate 
with  all  of  his  fellow-inmates.”  48 

Many  incidents  are  related  to  show  the  results  of  self- 
government,  from  which  a  few  are  selected.  Under  the 
system  of  self-government  in  Auburn  prison  the  inmates 
were  permitted  one  night,  for  the  first  time  in  the  history 
of  the  institution,  to  attend  a  concert  in  the  chapel;  as  they 
were  on  their  way,  the  lights  went  out,  leaving  them  in  com¬ 
plete  darkness  so  that  any  prisoner  could  easily  have  made  a 
break  and  scaled  the  wall,  but  instead  the  line  halted  auto-! 
matically  and  remained  absolutely  quiet  until  the  lights  came 
on  again.49  The  whole  population  of  the  Preston  State  School 
was  permitted  to  attend  the  state  fair;  the  president  of  the 
self-government  organization,  a  boy  eighteen  years  of  age, 
assumed  the  entire  responsibility  for  the  return  of  the  group 
and  not  one  of  the  five  hundred  boys  escaped.  The  previous 
year,  before  self-government  started,  the  boys  were  taken 
to  the  state  fair  with  one  guard  for  each  eight  boys  and 
thirteen  boys  escaped.  Twenty  prisoners  from  Auburn  prison 
constituted  an  honor  camp  (with  self-government  in  the 
prison  and  in  this  camp)  about  eighteen  miles  from  the 
prison  and  remained  there  for  three  months  with  only  one 
guard  and  for  one  week  with  no  guard  at  all,  though  the 
average  term  of  these  prisoners  was  eleven  years,  though  they 
had  been  convicted  of  serious  crimes — burglary,  robbery, 
murder,  and  manslaughter — and  though  only  one  of  the 
twenty  had  less  than  a  year  to  serve.50  Osborne  took  nine 
cars  of  prisoners  from  Auburn  to  a  town  in  New  Hampshire 
to  give  a  play;  on  the  return  the  cars  became  separated  in 
the  darkness,  some  of  them  went  astray,  and  Osborne  returned 
with  only  two  cars ;  but  the  rest  kept  straggling  in  until  they 

48  W.  D.  Lane,  “  Democracy  for  Law  Breakers,”  New  Republic, 
18:  173,  March  8,  1919. 

49  T.  M.  Osborne,  Society  and  Prisons,  pp.  169-171. 
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had  all  returned  by  ten  o’clock  in  the  morning.  One  of  the 
prisoners  who  was  on  life  sentence  was  asked  why  he  did  not 
try  to  get  away  and  he  replied 

“  Why  the  idea  of  running  away  never  came  into  my  head.  I 
was  sent  to  participate  in  a  play  and  help  raise  some  money  for 

the  boys.  ...  I  went  because  they  sent  me  and  if  I  had  not 

come  back  they  would  have  suffered  the  consequences.” 

And  another  one  of  the  group  explained 

“  There  we  were,  all  convicts,  doing  from  two  years  to  life,  and 

free  to  run  away,  and  yet  no  one  did.  What  is  more,  I  am  sure 

if  anyone  had  tried  to  do  it,  the  others  would  have  prevented 
him.  .  .  Probably,  too,  there  was  also  in  our  minds  the  knowledge 

that  the  rest  would  suffer  if  we  failed  them,  and  you  know,  there 
isn’t  a  single  one  of  us  who  regrets  having  come  back.  We  feel 
that  this  experience  has  made  the  life  of  every  one  of  us  richer. 
I  guess  that  we  all  came  back  because  we  were  expected  to  and 
because  everyone  was  sure  that  we  would.” 51 

When  the  system  of  self-government  started  in  Sing  Sing 
under  Osborne  the  number  of  fights  decreased,  the  number  of 
escapes  decreased,  and  the  amount  of  work  accomplished 
increased.  Frederick  A.  Dormer,  former  principal  keeper  of 
Sing  Sing  and  a  prison  officer  under  the  old  system  for  twenty 
years,  after  two  years’  experience  with  self-government,  stated 

“  When  the  new  system  was  inaugurated,  I  had  little  faith 
in  it,  but  it  has  stood  the  test  and  I  am  convinced  that  the  men  are 
better  under  it,  the  officers  are  happier  under  it,  and  the  officers’ 
families  are  grateful  for  it.” 

Moyer,  also,  was  opposed  to  this  system  when  it  started 
in  Sing  Sing,  but  he  became  an  enthusiastic  supporter  and 
when  warden  at  Sing  Sing  later  used  self-government,  when 
he  went  as  warden  to  the  state  prison  of  Kentucky  he  intro¬ 
duced  it  there  also  and  has  retained  it  to  the  present  day. 

But,  in  spite  of  the  rather  glowing  accounts  of  the  accom¬ 
plishments  of  this  system  in  some  places,  many  conscientious 
students  of  the  prison  system  have  grave  doubts  regarding  it. 
In  the  Deer  Island  House  of  Correction  in  Boston  it  resulted 
in  frequent  escapes;  the  officers  of  the  league  were  arrogant 


'  61  Tannenbaum,  op.  cit.,  pp.  49-53. 
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toward  the  prison  officials  and  lorded  it  over  the  inmates, 
locking  up  more  in  solitary  confinement  than  had  ever  been 
locked  up  under  the  control  of  the  prison  officials.  The  pris¬ 
oners  finally  pleaded  to  have  it  abolished.  After  a  trial  of 
self-government  for  about  a  year  the  inmates  of  the  New 
Jersey  State  Reformatory  at  Rahway  abandoned  it  by  a  vote 
that  was  practically  unanimous ;  ward  politics  had  developed, 
cliques  were  formed,  the  shrewd  prisoners  were  elected  to 
offices,  and  prisoners  against  whom  grudges  were  held  were 
punished.  Preston  abandoned  the  system  after  a  short  trial. 
Similarly  the  Connecticut  State  School  for  Boys  found  that 
disastrous  political  methods  were  used  by  the  more  clever 
boys;  there,  also,  it  was  voted  out  unanimously.  The  New 
York  State  Prison  for  Women  abandoned  it  after  a  short 
trial  by  vote  of  the  inmates  after  the  matron  had  made  her¬ 
self  president  of  the  league.52  In  fact  the  system  has  been 
abandoned  in  almost  all  places  in  which  it  was  started  less 
than  a  decade  ago. 

This  experience  with  self-government  does  not  furnish 
absolute  proof  that  it  must  fail.  It  has  been  opposed  by 
prison  guards  and  keepers  who  were  trained  in  the  old  school ; 
it  has  been  opposed  by  politicians  outside  of  prison  and  by 
the  prison  contractors.  In  addition,  the  system  has  been 
introduced  frequently  without  a  proper  appreciation  by  the 
prisoners  of  what  it  means.  Osborne  stated  that  the  first 
reaction  of  some  of  the  prisoners  in  Auburn  was  distrust. 
And  Bowers  stated 

“  I  have  found  that  the  vast  majority  of  convicts  do  not  even 
care  to  attempt  self-government.  They  distrust  themselves  as  well 
as  one  another.” 63 

yf 

i  Osborne  reported,  also,  that  it  was  very  difficult  to  get 
#nis  work  started  in  Auburn  because  so  few  prisoners  were 
Trained  to  take  responsibility  and  so  many  had  lost  the  initi¬ 
ative  they  had  on  entrance  into  the  prison.  If  self-govern- 

02  Madeleine  Z.  Doty,  “  Maggie  Martin’s  Friends,”  Gent.,  89 :  880- 
^3,  April  1915. 
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September,  1920. 
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ment  is  not  built  upon  educational  work  and  a  developed 
appreciation,  it  must  necessarily  fail. 

But  more  general  arguments  are  advanced  against  the 
system  and  need  to  be  considered,  (a)  Self-government  has 
frequently  failed  in  colleges  and  universities;  if  a  selected 
group  of  people,  such  as  students,  cannot  use  self-government 
successfully,  criminals  should  not  be  expected  to  do  so.  But 
it  may  be  replied  that  the  students  in  these  institutions  have 
not  been  properly  trained  for  self-government,  and  that  self- 
government  has  been  very  successful  in  institutions  in  which 
the  students  have  been  prepared  and  a  tradition  has  been 
developed.  Moreover,  self-government  in  educational  insti¬ 
tutions  is  almost  always  limited  to  recommendations  regarding 
students  convicted  of  cheating  in  examinations;  it  has  not 
included  enough  interests  of  students  to  make  it  worth  while. 
The  prison  has  two  features  that  tend  to  make  self-govern¬ 
ment  there  easier  than  in  universities :  The  prison  group  is 
not  so  keenly  competitive  as  the  world  at  large,  and  the 
interests  are  more  unified  because  the  group  is  small  and  so 
related  that  whatever  one  does  has  a  very  direct  bearing  on 
the  well-being  of  all  the  others.54  Consequently  the  failure 
of  self-government  in  all  universities  would  not  prove  that 
it  need  fail  in  any  prison. 

lb)  A  second  objection  is  that  the  system  gives  the  shrewd 
'prisoners  an  opportunity  to  exploit  those  who  are  not  so 
shrewd,  especially  the  defectives,  and  to  manipulate  them 
for  their  own  purposes.  The  development  of  ward  politics 
In  many  places  shows  that  this  generally  occurs.  Osborne 
admits  that  in  his  own  institutions  “  the  politics  of  the  league 
have  not  always  been  of  the  highest  ”  but  explains  that  in  this 
the  prisoners  resemble  other  people,  and  that  even  politics  is 
better  than  the  conditions  which  ordinarily  prevail  in  prisons. 

(c)  A  third  objection  is  more  pertinent  and  makes  a 
general  system  of  self-government  undesirable,  namely, 
prisoners  do  not  have  a  scientific  attitude  or  technique  for 
dealing  with  violations  of  their  regulations.  The  officers 


54  Tannenbaum,  op.  cit.,  p.  76. 
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of  the  league,  even  if  honest  and  sincere,  generally  react 
/emotionally  against  prisoners  who  violate  their  regulations, 
just  as  do  untrained  persons  elsewhere.  Consequently  they 
\  are  apt  to  be  more  cruel  and  less  scientific  in  their  treatment 
.of  prisoners  who  violate  regulations  than  the  prison  officials 
\re  or,  at  least,  can  be  trained  to  be.  What  is  needed  for 


offenses  in  prison,  as  for  offenses  outside  of  prison,  is  not  the 
emotional  hatred  to  which  most  people  have  been  trained, 
but  a  scientific  comprehension  of  the  whole  personality  in  its 
social  setting,  and  a  treatment  based  on  that  comprehension. 
The  prisoners  are  not  able  to  make  such  diagnoses  or  apply 
such  treatment.  In  view  of  the  fact  that  many  prisoners 
are  defective  or  psychopathic,  it  is  especially  necessary  to 
abandon  the  hatred-attitude  in  dealing  with  them.  But  the 
leaders  of  the  prison  organization  are  not  able  to  abandon 
this  attitude  or  develop  a  scientific  attitude  toward  violations. 
Therefore  it  fails  and  must  fail  in  dealing  with  those  who 
break  the  regulations. 

X  In  general,  self-government  has  great  value  because  it 
"develops  control  from  within,  that  is,  self-control ;  the  control 
is  not  imposed  arbitrarily  upon  the  prisoners;  they  want  to 
obey  the  regulations.  But  it  seems  to  be  impossible  to  make 
h  general  application  of  the  system.  In  the  first  place  certain 
groups  of  the  defective  and  psychopathic  should  be  removed 
entirely  from  the  control  by  prisoners.  Probably  the  pris¬ 
oners  should  be  divided  into  more  homogeneous  groups  and 
given  control  of  their  activities  in  different  degrees.  And  then, 
a  great  deal  of  the  control  should  be  retained  by  the  trained 
executives  of  the  prison.  This  has  the  advantage  of  preventing 
the  exploitation  of  prisoners  by  the  unscrupulous  leaders,  but 
has  the  disadvantage  of  arousing  suspicions  of  favoritism  and 
creating  a  bad  morale  in  general.  The  division  of  responsi¬ 
bility  between  the  authorities  and  the  inmates  which  has  been 
developed  in  the  George  Junior  Republic  seems  to  be  the 
most  desirable.55 
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13.  The  Honor  System. — Osborne  differentiates  the 
honor  system  and  the  self-government  system  very  sharply, 
as  follows:  The  honor  system  means  rewards  granted  by 
the  warden  for  good  behavior  and  loyalty  to  him;  the  self- 
government  system  means  loyalty  to  the  other  prisoners  and 
responsibility  based  on  that.  But  it  is  doubtful  if  there  is 
much  difference  either  in  principle  or  practice.  Certainly  the 
honor  system  involves  loyalty  to  the  other  prisoners,  because 
the  prisoner  who  is  given  privileges  or  rewards  does  not  want 
the  other  prisoners  to  suffer  in  case  he  fails.  Consequently 
the  same  miraculous  returns  of  prisoners  who  could  easily 
have  escaped,  the  same  groups  in  camps  without  guards, 
the  same  improvement  in  morale  and  behavior  may  be  found 
in  the  honor  system.  There  is  real  merit  in  the  system  as 
it  is  worked  in  some  places  for  the  reason  that  it  places  respon¬ 
sibility  on  the  prisoner  and  gives  him  an  opportunity  to  make 
choices.  But  the  honor  system,  as  the  self-governing  system, 
finds  its  principal  difficulty  in  dealing  with  the  defective  and 
psychopathic  types.  As  Bowers  states 

“  Mentally  abnormal  prisoners  cannot  be  converted  into  men 
of  honor  by  merely  saying,  ‘  From  henceforth  I  am  going  to  trust 
you.’  ” 50 

The  honor  system  has  generally  failed  unless  restricted  to 
a  very  small  number  of  selected  prisoners.  It  does  not  seem, 
therefore,  to  be  the  solution  of  the  general  problem  of  prison 
discipline  or  the  proper  principle  for  reformation  of  prisoners 
as  a  group. 

14.  Demands  for  the  Abolition  of  the  Prison  System. — 

Fundamental  and  relatively  inherent  difficulties,  as  have  been 
shown,  accompany  imprisonment;  these  cannot  generally  be 
eliminated  by  trained  officials  or  by  the  system  of  self-govern¬ 
ment  or  the  honor  system.  Consequently  for  some  time  the 
elimination  of  the  prison  system  has  been  demanded.  This 
does  not  mean  that  anyone  desires  the  complete  abandonment 

66 P.  E.  Bowers,  “Treatment  of  Criminals,”  Jour.  Delinq.,  5:  158, 
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of  all  places  of  confinement,  but  rather  that  imprisonment  as 
a  principal  policy  in  dealing  with  criminals  should  be  regarded 
as  undesirable  and  other  methods  substituted  for  it  as  rapidly 
as  possible.  The  first  thorough-going  argument  against 
imprisonment  was  stated  by  Desprez  in  1868 ; 57  he  demanded 
the  substitution  of  agricultural  colonies  at  home  and  abroad, 
with  the  conditions  of  life  as  much  as  possible  like  those  of 
ordinary  society.  But  this,  after  all,  is  imprisonment.  The 
general  tendency  in  the  last  generation  has  been  to  substitute 
probation  for  imprisonment;  in  Massachusetts  at  the  present 
time  probation  is  used  for  more  offenders  than  imprisonment, 
though  twenty-five  years  ago  the  ratio  was  about  one  to  ten. 
Judge  Hoffman  reports  that  he  has  practically  abandoned 
the  policy  of  committing  juvenile  delinquents  to  institutions. 

“  The  old  theory  that  to  conserve  law  and  order  it  is  necessary 
to  punish  children  by  imprisonment  is  now  practically  obsolete.  By 
means  of  thorough  physical,  mental  and  neurological  examinations 
and  careful  supervision  by  a  probation  officer,  it  has  become  unneces¬ 
sary  to  institutionalize  any  normal  child.  ...  It  has  been  pos¬ 
sible  to  reduce  the  number  of  delinquent  boys  now  in  the  Industrial 
School  at  Lancaster  from  Hamilton  County  to  fourteen.”68 

The  better  trained  judges  in  juvenile  courts  send  relatively 
few  children  to  institutions;  the  judges  in  rural  districts, 
without  the  same  point  of  view  or  assistance  from  trained 
probation  officers,  send  a.  much  larger  proportion. 

/  A  large  number  of  autobiographies  of  prisoners  and  such 
studies  as  those  of  the  Prison  Enquiry  Committee  of  England 
have  convinced  many  persons  that  the  prison  system  is, 
relatively  at  least,  a  failure,  and  should  be  abandoned  as 
rapidly  as  other  methods  can  be  devised. 

15.  The  Function  of  the  Prison. — If  the  preceding  argu¬ 
ment  is  correct,  the  prison  must  necessarily  have  a  very  low 
degree  of  efficiency  in  reformation.  Therefore  it  is  desirable 
to  depend  on  other  agencies  for  reformation  and  use  the 
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prison  only  for  those  who  are  judged  to  be  “  hopeless  cases  ” 
or  irreformable,  those  judged  to  be  unsafe  in  society  and 
incapable  of  modifying  their  behavior  under  the  best  influ¬ 
ences  that  can  be  brought  to  bear  upon  them  outside  of 
institutions.  They  would  be  sent  to  a  prison  not  to  reform 
them,  but  to  hold  them  in  custody  in  a  place  where  they  can 
not  injure  others. 

Commitment  to  prison  should  be  determined  by  the  nature 
of  the  offender,  not  by  the  nature  of  the  offense.  Some  per¬ 
sons  who  have  committed  minor  offenses  should  be  confined 
in  institutions  and  some  who  have  committed  major  offenses 
need  not  be  held  there.  The  particular  offense  should  be 
considered  only  as  it  throws  light  on  the  general  character 
of  the  offender. 

Confinement  in  the  institutions  should  be  for  life  unless 
an  administrative  board  reaches  a  conclusion  from  a  study 
of  the  history  and  present  traits  of  the  offender  that  it  would 
be  safe  for  him  to  be  at  large.  And  even  then  he  should  not 
be  given  liberty  immediately,  but  his  liberty  should  be 
increased  gradually  until  it  is  proven  by  experimentation 
that  he  can  control  himself. 

The  prison  should  be  a  research  and  experiment  station, 
however,  as  well  as  a  place  of  custody.  The  authorities  should 
have  a  thoroughly  scientific  knowledge  of  the  principles  of 
human  behavior  and  should  use  all  possible  means  of  under¬ 
standing  the  prisoners.  There  has  been  practically  no  develop¬ 
ment  in  the  understanding  and  control  of  insanity  that  has 
not  been  largely  influenced  by  the  research  work  that  has  been 
done  in  the  institutions  for  the  insane.  In  the  same  way  the. 
prisons  should  be  research  stations.  There  will  be  many 
opportunities  for  experimentation  of  a  psychological,  sociolog¬ 
ical,  or  physiological  nature  and  such  work  should  yield 
results  for  control  of  the  prisoners  in  confinement  and  of 
human  behavior  in  general.  The  following  experiment  with 
a  group  of  difficult  young  men  in  Elmira  Reformatory  illus¬ 
trates  what  may  be  done.  The  superintendent  found — 
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“  That  there  were  certain  boys  in  his  institution  who  either 
would  not  or  could  not  conform  to  its  discipline,  who  fought  among 
themselves,  broke  the  reformatory  rules,  were  impertinent  to  officers 
and  who  made  no  progress  in  their  studies  or  in  their  work.  He 
sorted  out  these  boys  and  placed  them  in  separate  quarters  for 
eating,  sleeping  and  working.  He  fed  them  a  more  generous  and  a 
more  varied  meal  than  that  served  ordinarily  in  the  institution. 
He  placed  this  class  in  charge  of  a  young  man  with  instructions  to 
teach  the  boys  how  to  play.  .  .  .  The  instructor  started  games 

and  the  name  of  the  winner  in  these  games  was  conspicuously  placed 
in  the  class  room  so  that  the  boys  always  had  before  their  eyes 
that  John  Jones  was  the  best  jumper  or  that  Bill  Smith  was  the 
best  quoit  thrower.  By  this  means  a  spirit  of  emulation  and  a  desire 
to  excel  was  stimulated  among  these  boys.  School  lessons  especially 
prepared  and  adapted  to  the  mentality  (for  all  of  these  boys  were 
mentally  defective)  were  prepared  and  simple  carpentry  work  was 
added.  The  result  was  astonishing.  The  play  and  the  special 
lessons  seemed  to  start  every  boy  anew,  for  after  being  in  the  class 
an  average  of  six  months  the  boys  could  be  returned  to  the  regular 
life  of  the  reformatory,  adapting  themselves  to  it,  keeping  up  with 
their  book  class  and  their  work  in  the  industrial  schools.  This  suc¬ 
cess  with  what  had  heretofore  been  ‘  incorrigibles  ’  shows  what  ought 
to  be  done  in  every  institution.”  09 

This  policy  would  not,  however,  require  the  abandonment  of 
the  educational  and  reformatory  work  in  prisons.  There  is  no 
prospect  that  such  a  policy  as  suggested  will  be  adopted  imme¬ 
diately.  The  punishment  attitude  is  still  too  strong,  the 
other  agencies  that  should  be  used  as  substitutes  for  the 
prisons  are  not  sufficiently  developed,  and  the  prisons  are  not 
ready  for  the  research  work  that  should  be  carried  on  in  them. 
It  is  not  suggested,  therefore,  that  the  change  should  be  made 
over  night,  even  if  public  opinion  would  sanction  it.  In 
addition,  those  who  should  be  committed  to  these  institutions 
are  those  judged  to  be  beyond  reformation.  This  judgment 
may  be  incorrect.  The  judgment  will  certainly  be  made  in 
relation  to  the  reformatory  abilities  of  those  dealing  with 
offenders  and  these  abilities  are  notoriously  poor  and  unde¬ 
veloped.  Consequently  it  will  be  desirable  to  continue  to 
improve  the  system  of  prison  labor,  of  education,  and  of 
administration,  as  much  as  possible. 

59  New  York,  Department  of  Efficiency  and  Economy,  1915,  vol. 
4,  p.  827. 
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CHAPTER  XIX 


PRISONS:  CONVICT  LABOR 

1.  Idleness  in  Prisons. — As  early  as  the  sixteenth  cen¬ 
tury  it  was  recognized  in  Europe  that  it  was  good  policy  for 
prisoners  to  work.  In  1682  Pennsylvania  provided  that  “  all 
prisons  shall  be  workhouses.”  But  in  spite  of  this  early 
recognition  the  big  problem  at  the  present  time  is  to  provide 
employment.  It  is  probable  that  more  prisoners  have  learned 
that  time  and  labor  are  of  no  value  than  have  learned  the 
opposite.  It  is  questionable  whether  as  large  a  proportion 
of  prisoners  are  employed  at  the  present  time  as  were  employed 
a  hundred  years  ago,  and  it  is  quite  certain  that  the  proportion 
employed  now  is  less  than  fifty  years  ago.  It  was  estimated 
a  few  years  ago  that  two-thirds  of  the  prisoners  of  Pennsyl¬ 
vania  were  constantly  idle.  In  practically  all  of  the  county 
jails  the  prisoners,  both  those  awaiting  trial  and  those  serving 
sentences,  are  idle  all  of  the  time,  and  almost  the  same  condi¬ 
tion  is  found  in  many  institutions  of  each  of  the  other  types. 

2.  Punitive  Labor. — When  labor  was  introduced  into 
the  prisons  others  than  the  houses  of  correction,  the  labor 
was  regarded  primarily  as  a  means  of  punishing  the  prisoners. 
In  some  places  it  was  entirely  punitive,  consisting  of  such 
methods  as  the  shot-drill — carrying  a  cannon-ball  back  and 
forth  in  a  long  hall — or  the  tread-mill  or  crank,  which  were 
sometimes  attached  to  pumps  or  other  instruments  so  that 
the  work  would  be  useful,  but  were  frequently  attached  only 
to  a  meter  to  measure  the  number  of  units  of  work  performed. 
The  laws  required  that  the  labor  should  be  “  hard  and  servile  ” 
or  “  publicly  and  disgracefully  imposed.”  And  this  punitive 
element  in  labor  is  still  retained  in  many  institutions  by 
reason  of  the  regulations,  the  methods  of  employment,  or 
the  personal  attitudes. 

3.  Systems  of  Productive  Labor. — Prison  labor  has  been 
used,  however,  also  for  the  production  of  wealth.  As  such 

447 


448 


CRIMINOLOGY 


it  may  be  either  public  or  private  with  reference  to  three 
items :  the  maintenance  and  discipline  of  the  prisoners,  the 
control  of  the  employment,  and  the  control  of  the  sale  of  the 
products.  The  lease  system  gives  a  private  individual  or 
firm  control  over  all  three  of  these.  The  contract  system 
gives  a  private  individual  control  over  the  employment  and 
the  sale  of  the  products,  while  the  public  retains  control  over 
the  maintenance  and  discipline.  The  piece  price  system  gives 
a  private  individual  control  over  the  sale  of  the  products, 
but  not  over  the  employment  or  the  maintenance  and  disci¬ 
pline.  The  public  retains  control  over  all  three  of  these  in 
the  public  account,  state  use,  states  use,  and  public  works  and 
ways  systems. 

The  four  public  systems  differ  from  each  other  in  the 
extent  of  the  market.  In  the  public  account  system  the 
market  is  entirely  unrestricted.  In  the  state  use  system  the 
market  is  restricted  to  the  institutions  of  the  state  in  which 
the  goods  are  produced.  In  the  states  use  system  the  market 
is  restricted  to  the  institutions  of  the  state  in  which  the  goods 
are  produced  and  the  institutions  of  other  states.  In  the 
public  works  and  vrnys  system  the  market  is  restricted  to  the 
state,  and  in  addition  to  the  “  sale  93  of  public  buildings  or 
roads.  The  last  system,  therefore,  is  merely  a  specialized 
form  of  the  state  use  system. 

4.  Development  of  the  Systems  of  Convict  Labor. — 1 
The  first  system  of  convict  labor  in  America  was  the  public 
works  and  ways  system.  After  several  temporary  experiments 
with  this  system,  during  the  seventeenth  and  eighteenth 
centuries,  it  was  practically  abandoned  until  late  in  the  nine¬ 
teenth  century.  The  earlier  experiments  were  entirely  for¬ 
gotten.  When  the  mechanics  of  St.  Louis  suggested  in  1844 
that  the  convicts  in  the  state  prison  of  Missouri  be  employed 
on  road  work  the  legislative  committee  appointed  to  inves¬ 
tigate  the  proposition  reported  that  the  plan  was  absurd  and 
unheard  of. 

1 E.  T.  Hiller,  “  Development  of  the  Systems  of  Control  of  Convict 
Labor  in  the  United  States,  Jour.  Grim.  Law,  5:  241-269,  June  1914. 
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“The  direction  the  memorialists  propose  should  be  given  to 
the  labor  of  the  convicts  is  so  novel  and  unusual  in  its  character 
that  the  committee  were  rather  at  a  loss  to  know  whether  the  me¬ 
morialists  were  serious  in  making  the  suggestion.  .  .  .  The  utter 

impracticability  of  employing  one  hundred  and  seventy  or  eight}7 
desperate  men,  felons  and  murderers,  in  working  on  the  highways 
of  the  country,  must  be  apparent  to  every  reflecting  mind.”  * 

It  was  not  until  1880  when  the  advent  of  the  bicycle 
helped  create  a  demand  for  good  roads  that  the  general  use 
of  convict  labor  for  such  purposes  was  resumed;  this  was 
stimulated  still  more  by  the  development  of  the  automobile. 

A  second  form  of  convict  labor  in  this  country  was  the 
indenture  system  which  appeared  in  Massachusetts  as  early 
as  1695.  It  was  used  in  other  colonies,  also,  and  was  generally 
a  substitute  for  a  fine.  In  1804  Louisiana  passed  a  law  pro¬ 
viding  that  if  an  offender  could  not  pay  his  fine  he  might  be 
bound  out  for  a  period  not  longer  than  seven  years  to  any 
person  who  would  pay  his  fine  and  that  he  might  be  restrained 
by  chains.  Missouri  retained  this  law  until  1897.  Massachu¬ 
setts  has  retained  the  law  until  the  present  day  and,  after  a 
long  period  of  disuse,  has  started  to  use  it  again  as  a  pre¬ 
liminary  to  parole,  with  a  careful  selection  of  cases.* * 3 

A  third  form  of  labor  developed  in  Massachusetts  when 
relatives  or  masters  were  permitted  to  furnish  tools  and 
materials  on  which  prisoners  might  work;  the  products  were 
turned  over  to  these  outsiders  for  sale  or  use. 

A  fourth  system  was  the  public  account  system.  This 
was  used  generally  in  the  early  state  prisons  and  even  in 
county  and  municipal  jails  and  houses  of  correction.  The 
officers  of  the  prisons  were  made  responsible  for  the  labor  of 
the  prisoners  and  the  sale  of  the  products;  sometimes  they 
were  given  commissions  on  the  sales.  The  state  expected  to 
secure  a  profit  from  the  institutions  in  this  way.  In  general 
the  system  prevailed  in  the  houses  of  correction  in  an  irregular 
way,  and  in  state  prisons  from  about  1800  to  1825.  It  failed 

a  Missouri,  General  Assembly,  1844-1845.  House  Journal,  Appen¬ 

dix,  p.  242. 

3 Jessie  D.  Hodder,  “Indenture  of  Prisoners,”  Jour .  Crim.  Law, 
11:  29-32,  May  1920. 
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because  the  state  did  not  provide  equipment  or  capital,  because 
of  the  lack  of  transportation  facilities,  the  small  demand  for 
prison-made  goods,  the  consequent  inability  to  keep  the 
prisoners  steadily  employed,  and  the  introduction  of  machin¬ 
ery  in  outside  industries  which  resulted  in  lower  prices  with 
which  the  prison  products  could  not  compete.  After  the 
failure  of  the  system  in  this  early  period  it  was  resumed  in 
the  decade  of  the  eighties  as  a  substitute  for  the  system  of 
contract  labor  and  has  been  more  or  less  flourishing  since 
that  time. 

A  fifth  system  in  order  of  appearance  was  the  contract 
system,  which  had  been  authorized  as  early  as  1798  in  Mas¬ 
sachusetts  and  was  actually  used  there  in  1807  but  did  not 
get  well  started  until  the  decade  of  the  twenties.  Up  to  this 
time  there  had  been  no  organization  that  could  use  prison 
labor  to  advantage  and  there  was  no  market  for  prison  prod¬ 
ucts;  the  keeper  could  not  use  the  labor  of  the  prisoners  and 
no  master  could.  But  in  the  decade  of  the  twenties  the 
merchant-capitalist  appeared,  seeking  for  cheap  labor  which 
he  found,  in  part,  in  the  prisons.  He  could  use  this  labor 
profitably  and  could  enable  the  institution  to  make  a  profit 
on  the  prison  labor.  Thus  he  supplied  the  element  which 
had  been  lacking  in  the  public  account  system.4  After  that 
the  contract  system  was  the  principal  method  of  employing 
prison  labor  for  a  period  of  half  a  century,  when  great  agita¬ 
tion  arose  against  it.  As  a  result  of  this,  it  has  been 
steadily  decaying. 

A  sixth  system  was  the  piece-price  system,  which  is  similar 
to  the  contract  system  except  that  the  state  directs  the  labor 
of  the  convicts,  turning  over  the  finished  product  to  a  con¬ 
tractor  at  a  specified  price  per  piece.  This  system  was  used 
in  the  prisons  of  Pennsylvania  in  the  beginning  of  the 
nineteenth  century  and  in  New  Jersey  from  1798  to  1838 
in  connection  with  the  public  account  system.  But  except 
for  a  few  such  temporary  trials  it  had  its  greatest  development 
in  the  decade  of  the  eighties  and  nineties,  when  the  agitation 

4  J.  R.  Commons,  History  of  Labour  in  the  United  States,  vol.  1, 
pp.  153-155. 
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against  the  contract  system  broke  out.  But  the  piece-price 
system  was  merely  a  subterfuge — really  the  contract  system 
under  a  different  name  and  in  a  somewhat  preferable  form. 

A  seventh  system  was  the  lease  system,  which  was  author¬ 
ized  in  Massachusetts  in  1798,  in  Kentucky  in  1825,  and  in 
a  few  other  states  about  the  same  time  as  in  Kentucky.  It 
was  used  in  Missouri  in  1839,  the  state  prison  being  turned 
over  entirely  to  the  lessee,  who  had  control  of  the  maintenance, 
discipline,  and  employment  of  the  inmates.  The  same  system 
prevailed  in  the  state  prison  of  Illinois  from  1839  to  1867. 
But  the  lease  system  had  its  greatest  development  in  the  South 
after  the  Civil  War.  Those  states  had  no  prisons  and  were 
financially  unable  to  construct  them.  Consequently  the  con¬ 
victs  were  leased  to  private  parties  who  used  their  labor  in 
lumber  camps,  turpentine  camps,  or  other  camps  where  they 
were  far  from  civilization  and  completely  under  the  control 
of  the  lessee,  though  nominally  subject  to  inspection  by  the 
state.  The  greatest  atrocities  occurred  in  such  camps.  This 
produced  opposition  which  drove  this  system  out  of  all  the 
state  prisons  except  Alabama,  which,  after  several  votes  to 
abandon  the  system  at  some  future  date,  still  retains  it.  It 
is  still  retained  by  law,  if  not  in  use,  in  the  county  prisons 
of  Alabama,  Louisiana,  Mississippi,  North  Carolina,  and 
South  Carolina.5  The  lease  system  in  the  county  prisons  of 
Florida  was  abolished  as  the  result  of  the  nation-wide  pub¬ 
licity  given  to  the  killing  of  Martin  Talbert  in  one  of  the 
county  camps  of  that  state  in  1922. 

The  state  use  system,  though  merely  a  more  general  form 
of  the  public  works  and  ways  system,  came  into  prominence 
in  the  decade  of  the  eighties.  It  had,  to  be  sure,  been  used 
somewhat  during  the  Civil  War  in  the  production  of  army 
shoes,  guns,  and  other  necessities  of  war.  But  it  became  one 
of  the  principal  substitutes  for  the  contract  system  during 
the  last  two  decades  of  the  nineteenth  century  and  developed 
rapidly.  By  1899  it  had  been  authorized  by  twenty-four  states. 

The  states  use  system  is  still  largely  a  plan.  It  consists 
of  the  production  in  one  prison  of  articles  for  use  in  the 


6  “  Florida  Makes  a  Beginning,”  Survey,  50:  210,  May  15,  1923. 
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institutions  of  several  states.  The  exchange  of  surplus 
products  between  states  has  been  going  on  for  some  time  in  a 
small  and  unorganized  way.  But  through  the  efforts  of  the 
National  Committee  on  Prisons  and  Prison  Labor  and  the 
Associates  for  Government  Service,  plans  have  been  developed 
to  assist  a  particular  prison  to  select  the  article  or  small  num¬ 
ber  of  articles  that  can  be  produced  most  advantageously  there 
in  view  of  the  raw  materials,  power,  and  other  productive 
factors,  and  that  will  meet  a  demand  of  state  institutions  in 
neighboring  states.  This  committee  on  the  allocation  of  prison 
industries  will  thus  enable  a  state  institution  to  specialize  in 
its  production  rather  than  scatter  its  efforts  over  a  great  many 
fields.  It  is  estimated  that  state  and  city  institutions  in  the 
United  States  consume  approximately  $700,000,000  worth 
of  supplies  annually,  and  that  the  prisons  can  produce  approx¬ 
imately  $50,000,000  worth.  The  Associates  for  Government 
Service  have  already  secured  orders  for  the  products  of  the 
prisons  of  five  states  from  the  purchasing  agents  in  fifteen 
different  states.6 

This  sketch  shows  a  clear  tendency  for  the  control  of  the 
maintenance  and  employment  of  prisoners  to  be  taken  from 
private  firms  and  placed  in  the  hands  of  the  state.  In  1885 
only  33  per  cent,  of  the  inmates  of  state  prisons  were  employed 
in  public  systems;  in  1918,  86  per  cent,  were  so  employed. 
But  though  the  number  of  prisoners  employed  in  private 
systems  is  comparatively  small,  the  contract  system  was 
retained  in  1919  for  some  inmates  in  one-third  of  the-  state 
prisons.7  Road  work  increased  from  1.3  per  cent,  of  all 
prisoners  in  1885  to  12.7  per  cent,  in  1915. 

5.  Comparative  Values  of  the  Systems. — An  appraisal 
of  the  different  systems  of  prison  labor  must  be  based  on  a 
consideration  of  the  values  of  these  systems  from  the  following 
points  of  view :  the  immediate  welfare  of  the  prisoners 
(health,  satisfaction,  etc.),  training  and  reformation  of  pris- 

6  E.  ’  S.  Whitin,  “  The  Prisoner  :  Public  Servant,”  Survey,  51 : 
69-71,  October  15,  1923. 

7  F.  Moore  ( Chairman ) ,  “  Report  of  Special  Committee  on  Prison 
Labor,”  Amer.  Prison  Assoc.,  1919,  p.  121. 
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oners,  financial  returns  to  the  state,  ease  of  efficient  adminis¬ 
tration,  and  competition  with  free  labor.  Other  factors 
might  be  considered,  but  these  seem  to  be  the  most  important. 
It  is  impossible  to  weight  these  factors  accurately,  but  it  is 
clear  that  the  reformation  of  prisoners  must  be  regarded  as  of 
primary  importance  as  long  as  penal  and  reformatory  institu¬ 
tions  continue  to  receive  large  numbers  of  prisoners  who  are 
turned  back  into  the  community  after  a  relatively  brief  period 
of  incarceration.  Each  of  these  factors  will  be  considered 
with  reference  to  the  principal  types  of  prison  labor. 

6.  Immediate  Welfare  of  the  Prisoners. — The  imme¬ 
diate  welfare  of  the  prisoners  is  at  the  zero  point  in  the 
lease  system,  with  its  private  control  of  theT  maintenance 
and  discipline  of  prisoners.  The  long  hours  of  drudgery, 
the  prolific  and  cruel  punishments,  the  poor  food,  and  the 
unsanitary  conditions  which  almost  always  prevail  in  lease 
camps  throw  out  this  system  in  spite  of  advantages  that  it 
may  have.8  In  one  of  the  lease  camps  of  Alabama,  for  instance, 
in  the  month  of  June  1916,  there  were  103  convicts  and  280 
cases  of  punishment  recorded;  most  of  the  punishments  were 
whippings ;  one  prisoner  received  105  lashes.9 

The  contract  system  has  occasionally  been  fairly  satis¬ 
factory  with  reference  to  the  maintenance  and  discipline  of 
prisoners,  but  it  has  frequently  been  almost  as  bad  as  the 
lease  system.  The  control  is  nominally  in  the  hands  of  the 
prison  authorities,  but  the  prison  authorities  have  been  merely 
agents  of  the  contractors  in  many  places.  An  illustration  of 
some  of  the  worst  features  of  the  contract  system,  which 
might  be  found  duplicated  in  very  many  other  places,  comes 
from  the  state  penitentiary  of  Maryland.  The  records  show 
3067  punishments,  of  which  736  were  cases  of  “  cuffing  up  ” 
(hands  stretched  up  above  the  head  and  fastened  in  iron 
cuffs,  and  the  weight  either  lifted  off  the  heels  or  entirely 
off  the  feet)  during  1909.  Almost  invariably  these  punish- 

8  Isadore  Shapiro,  “  The  Prison  Problem  in  Alabama,”  Amer. 
Prison  Assoc.,  1917,  pp.  90-94. 

9  Alabama,  “  Legislative  Investigating  Committee  on  Convicts  and 
Highways,”  1919,  Legis.  Doc.,  6,  pp.  8-9. 


454 


CRIMINOLOGY 


ments  were  recorded  as  due  to  “  failure  to  get  work  ”  or 
“  indifferent  to  work.”  That  is,  the  prisoners  were  punished 
because  the  work  did  not  satisfy  the  contractor.10  An  investi¬ 
gating  commission  found,  in  addition,  that  the  prison  was 
decidedly  lacking  in  sanitary  and  medical  facilities,  many 
undesirable  transactions  were  being  made  between  prisoners 
and  private  employees  of  the  contracting  company,  the  pris¬ 
oners  hated  the  warden  bitterly,  and  the  warden  had  been 
using  his  influence  in  suspicious  and  underhanded  ways  to 
prevent  the  passage  of  legislation  that  would  end  the  contract 
system.  The  piece-price  system  is  generally  an  improvement 
over  the  contract  system  in  the  care  of  the  prisoners,  but 
contains  the  same  dangers  of  corruption  by  the  contractor. 

Little  difference  can  be  found  between  the  various  public 
systems  in  their  effects  on  the  immediate  welfare  of  the  pris¬ 
oners.  The  public  works  and  ways  system  is  probably  the 
most  desirable  for  the  comparatively  small  number  of  pris¬ 
oners  used  in  it,  in  so  far  as  the  nature  of  the  work  is 
concerned;  the  outdoor  work  and  the  absence  of  the  hated 
walls  make  it  distinctly  superior  in  this  way.  But  this 
superiority  is  generally  off-set  by  very  inadequate  facilities 
in  the  camps  for  bathing,  medical  care,  recreation,  and 
other  necessities. 

7.  Training  and  Reformation. — It  is  desirable  to  con¬ 
sider  the  following  points  in  determining  the  value  of  a  system 
of  prison  labor  in  training  and  reforming  prisoners :  selection 
of  the  work  for  which  the  prisoner  is  best  fitted,  interest  of 
the  prisoner  in  the  work,  the  contribution  of  the  work  to  the 
economic  and  moral  development  of  the  prisoner,  continuing 
the  work  after  release,  and  the  possibility  of  paying  a  wage 
that  will  increase  the  interest  and  efficiency  of  the  prisoner. 
Some  people  have  limited  their  attention  to  the  first  of  these 
and  have  maintained  that  because  a  large  proportion  of  the 
prisoners  (approximately  70  per  cent,  for  the  United  States 
in  general)  are  unskilled  workers,  generally  engaged  prior 
to  imprisonment  in  outdoor  work,  they  should  be  employed 
in  outdoor  and  relatively  unskilled  work  during  imprison- 


10  Maryland,  Penitentiary  Penal  Commission,  1913,  pp.  84,  127. 
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ment.  But  the  conclusion  does  not  necessarily  follow;  the 
fact  of  criminality  may  indicate  that  just  the  opposite  training 
should  be  given.  It  is  necessary  to  take  all  of  these  factors 
into  account. 

The  importance  of  the  continuation  after  release  of  the 
work  learned  in  prison  is  sometimes  minimized,  also.  It 
is  asserted  that  the  prisoner  does  not  wish  to  tell  where  he 
learned  the  trade,  he  wishes  to  throw  off  everything  that 
reminds  him  of  his  prison  career,  and,  in  practice,  the  pris¬ 
oner  seldom  learns  a  trade  sufficiently  well  to  enable  him  to 
pursue  it  efficiently  after  his  release.  The  argument  is 
pertinent  and  deserves  more  study  than  has  been  given  to 
it  heretofore.  But  it  is  certain,  nevertheless,  that  if  other 
things  are  equal  it  is  preferable  for  a  prisoner  to  learn  a  trade 
that  he  can  pursue  after  release  rather  than  one  that  he  can¬ 
not  possibly  pursue. 

In  order  that  prisoners  may  have  the  work  best  fitted  to 
them  and  most  interesting  to  them  and  that  can  be  pursued 
after  release  it  is  necessary  that  the  prison  industries  be 
diversified.  The  objection  to  all  of  the  private  systems,  the 
public  account  system,  the  public  works  and  ways  system, 
and  the  states  use  system  is  that  the  number  of  operations 
is  decidedly  restricted,  the  work  is  not  diversified,  and  there 
is  little  opportunity  to  adapt  the  work  to  the  requirements  of 
the  individual  prisoner.  The  state  use  system  has  a  decided 
advantage  over  all  of  the  other  systems  in  this  respect.  In 
order  to  supply  the  requirements  of  the  institutions  of  the 
state  a  great  many  occupations  are  introduced  into  the 
prison.  In  New  York  State,  for  instance,  more  than  700 
articles  for  the  institutions  of  the  state  are  produced  in 
prisons.  In  Minnesota,  on  the  other  hand,  with  the  public 
account  system,  the  prisoners  engaged  in  productive  labor 
are  practically  all  employed  in  making  twine  and  farm 
machinery.  The  prison  has  such  a  monopoly  in  this  field 
that  it  would  be  necessary  for  a  prisoner  after  release  to 
cross  several  states  in  order  to  find  similar  work  outside  of 
the  prison. 

The  possibility  of  paying  a  wage  to  the  prisoner  is  limited 
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to  the  public  systems,  though  bonuses  for  extra  work  may  be 
paid  under  the  private  systems.  The  public  systems  are  about 
equal  in  respect  to  the  possibility  of  wages,  except  that  the 
one  which  is  financially  most  profitable  will  be  best  able  to 
pay  the  wage. 

8.  Financial  Returns  to  the  State. — The  lease  system 
has  proved  to  be  the  most  profitable  to  the  state  of  all  of 
the  systems.  There  is  almost  no  cost  to  the  state  and  a 
relatively  large  return.  The  contract  system,  also,  often 
yields  a  big  profit.  In  Maryland  all  of  the  expenses  of  the 
prison  were  paid  from  the  earnings  of  the  prisoners  and  in 
addition  a  net  profit  of  half  a  million  dollars  secured  from 
1888  to  1912.  But  it  is  doubtful  if  this  gain  should  count 
for  much  in  comparison  with  the  effects  of  these  systems  on 
the  prisoners.  In  the  early  history  of  prisons  the  Pillsburys 
were  the  most  efficient  prison  administrators  from  the  point 
of  view  of  financial  profits,  but  Amos  Pillsbury,  shortly 
before  his  death 

“  expressed  his  regret  that  he  had  ever  paid  into  the  public 
treasury  the  earnings  of  prisoners,  instead  of  using  such  surplus 
funds  for  the  prisoners’  benefit.” 11 

There  are  prisons  that  have  made  a  profit  under  each  of 
the  public  systems.  Even  local  institutions  with  a  fluct¬ 
uating  personnel,  such  as  the  Chicago  House  of  Correction, 
have  made  a  profit.  And  there  are  also  examples  of  losses 
under  each  of  the  systems.  The  equipment  has  frequently 
been  so  poor,  the  methods  of  management  so  inefficient,  the 
initial  appropriation  so  inadequate,  that  no  method  of  control 
could  yield  profits.  It  is  probable  that  with  good  manage¬ 
ment  and* sufficient  capital  the  public  account  system  stands 
to  make  the  greatest  gain.  The  state  prison  of  Minnesota 
has  made  a  very  spectacular  showing  with  the  public  account 
system.  It  started  to  produce  binding  twine  in  1891,  added 
farm  machinery  in  1907,  and  has  used  nothing  except  the 
public  account  system  since  1909.  During  the  first  seven 
years  the  prison  suffered  a  net  loss  from  its  productive  indus- 
*  tries,  but  has  made  profits  each  year  since  that  time  except  in 


11  Z.  R.  Brook  way,  Fifty  Years  of  Prison  Service,  p.  33. 
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1921  when  a  deficit  of  $93,000  was  reported.  The  total  profit 
in  1919  was  $455,154.  The  institution  has  accumulated 
from  its  industries  a  revolving  fund  for  productive  purposes 
which  now  amounts  to  about  four  million  dollars.12  But 
though  Minnesota  made  a  huge  profit  on  its  industries, 
several  other  states  which  have  tried  to  produce  binding 
twine  have  either  made  a  very  small  profit  or  else  sustained 
a  positive  loss. 

The  state  use  system  has  the  advantage  of  an  assured 
market,  the  institutions  of  the  states  generally  being  com¬ 
pelled  by  law  to  purchase  their  commodities  from  the  penal 
or  reformatory  institutions  in  so  far  as  their  requirements  can 
be  met  there.  Thus  the  state  use  system  stands  a  better 
chance  of  not  losing  in  a  disastrous  way  than  does  the  public 
account  system.  The  state  use  system,  however,  will  not 
have  this  assured  market  outside  its  own  state  and  will 
be  more  nearly  the  same  as  the  public  account  system  in 
this  respect. 

9.  Ease  of  Efficient  Management. — The  private  systems 
are  easiest  for  the  state  to  manage,  since  the  state  does  not 
sell  the  products.  But  of  the  public  systems  the  most 
difficult  is  the  public  account  system  since  it  necessitates 
competition  in  the  open  market  with  the  private  industrial 
concerns.  There  is  little  difference,  however,  in  this  respect 
between  the  public  account  system  and  the  states  use  system, 
though  assistance  is  given  at  present  by  the  Associates  for 
Government  Service  in  bringing  together  the  purchasing 
agents  of  the  cities  and  states  and  the  productive  industries 
of  prisons.  The  state  use  system,  with  its  preferred  market 
is  in  this  respect  most  easily  managed.  But  even  this,  as 
any  other  big  business,  cannot  be  successful  without  efficient 
administrators.  The  public  works  and  ways  system  has  two 
decided  disadvantages  from  the  standpoint  of  administration  : 
it  is  difficult  to  prevent  escapes  and  it  is  difficult  to  maintain 
sanitary  conditions  in  temporary  camps. 

12  Only  the  maintenance  costs  are  included  in  determining  profit 
and  loss  in  most  of  the  reports.  The  state  legislature  of  Minnesota 
appropriated  about  $3,000,000  for  the  state  prison  from  1905  to  1921. 
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10.  Competition  with  Free  Labor. — The  consideration 
that  has  in  the  past  been  most  important  in  determining  the 
system  of  prison  labor  is  competition  with  free  industry. 
From  early  times  employers  and  employees  have  objected  to 
prison  labor  on  the  ground  that  it  was  unfair  competition. 
It  has  been  assumed  frequently  that  the  objections  came 
entirely  from  the  trade  unions,  but  this  is  decidedly  fal¬ 
lacious.13  One  illustration  of  the  opposition  by  manufacturers 
or  entrepreneurs  is  furnished  by  the  efforts  of  the  association 
of  vehicle  and  implement  manufacturers  and  dealers  to  ruin 
or  prevent  the  development  of  the  manufacture  of  binding 
twine  and  farm  machinery  in  the  state  prison  of  Minnesota.14 
Since  the  origin  of  prison  labor  in  the  United  States  efforts 
have  been  made  by  employers  and  employees  to  restrict  the 
competition  by  such  methods  as  stamping  the  goods  “  prison 
made  ”,  diversification  of  prison  industries,  prohibition  of 
the  use  of  power  machinery  in  prison  industries,  restriction  of 
interstate  marketing  of  prison  made  goods,  exportation  of 
prison  made  goods,  reduction  of  hours  of  labor  of  prisoners, 
requirement  that  prison  made  goods  be  sold  at  a  price  not 
less  than  the  market  price,  and  various  other  laws  or  projects. 

But  are  managers  and  wage-earners  justified  in  the  con¬ 
tention  that  prison  products  are  unfair  competition?  And 
are  the  systems  different  in  their  effects  on  free  labor?  It 
should  be  recognized  that  any  system  of  prison  labor  will 
cause  competition  with  outside  labor.  If  a  prison  makes 
brooms  and  sells  them  exclusively  to  state  institutions,  so 
much  work  is  taken  from  free  industries  which  previously 

13  For  cases  of  objection  by  employers  see  United  States,  Com¬ 
missioner  of  Labor,  Report  on  Convict  Labor,  1905,  pp.  49-172; 
Michigan  Bureau  of  Labor  and  Industrial  Statistics,  1887,  pp. 
115-118,  and  123;  A.  M.  Edwards,  “Labor  Legislation  of  Connecticut”, 
Pub.  Amer.  Econ.  Assoc.,  3rd  series,  vol.  8,  p.  247 ;  H.  S.  Riddle, 
“  State  use  System  of  Ohio,”  Natl.  Com.  on  Prisons  and  Prison  Labor, 
Leaflet  1919,  no.  45,  pp.  21-23. 

14  United  States,  Department  of  Commerce,  Bureau  of  Corpora¬ 
tions,  Report  on  Farm-machinery  Trade  Associations,  1915,  pp. 
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supplied  the  brooms.  If  the  convicts  make  roads,  so  much 
work  is  taken  from  outside  contractors  and  laborers,  though 
it  is  true  that  some  of  the  work  might  not  have  been  done 
at  the  same  time  under  private  management.  But  the  com¬ 
petition,  in  this  general  sense,  is  very  small.  About  one-tenth 
of  one  per  cent,  of  the  productive  laborers  are  in  prisons, 
and  many  of  the  prisoners  would  be  more  or  less  efficiently 
employed  if  they  were  not  in  prison.  This  makes  the  total 
competition  of  prison  labor  insignificant. 

But  this  is  not  the  only  thing  to  be  considered.  A  system 
in  which  the  market  price  is  directly  affected  by  the  competi¬ 
tion  of  prison  goods,  sometimes  called  price  competition,  is 
distinctly  different  from  a  system  in  which  the  price  is  affected 
less  directly,  sometimes  called  quantity  competition.  In  the 
long  run  the  two  systems  do  not  differ  materially,  but  in  their 
immediate  effects  they  do  differ.  A  buyer  may  be  able  to 
force  prices  down  in  the  market  by  assuring  the  free  producer 
that  he  can  secure  the  prison  goods  for  a  lower  price;  the 
contractor  who  makes  prison  shoes  may  use  them  as  a 
“  leader  39  to  sell  millions  of  pairs  of  shoes  made  in  his  fac¬ 
tories  outside  of  prison  walls.  Prison  mad©  goods  which  are 
not  sold  in  the  general  market  influence  prices  only  through 
the  quantity  produced,  while  those  that  are  sold  in  the  general 
market  influence  prices  in  addition  by  entering  into  the 
bargaining  processes,  resulting  in  price  cutting  that  may  be 
temporarily  disastrous.  Quantity  competition  and  price  com¬ 
petition  would  not  differ  if  prices  were  fixed  in  a  purely 
automatic  way,  but  prices  are  not  actually  fixed  in  that  way. 

The  system  of  prison  labor  which  produces  the  smallest 
number  of  units  per  prisoner  per  day  causes  the  least  com¬ 
petition,  when  considered  only  as  a  quantity  matter.  The 
Commissioner  of  Labor  in  1905  reported  that  the  state  use 
system  was  the  least  efficient,  the  lease  system  the  most  eflffi 
cient.15  Roughly,  the  number  of  free  laborers  needed  to 

15  United  States,  Commissioner  of  Labor,  Report  on  Convict 
Labor,  1905,  p.  35. 
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do  the  work  of  one  hundred  prisoners  under  each  system  was 
found  to  be  as  follows : 

Lease 

Public  works  and 
Contract 
Public  account 
Piece  price 
State  use 

All  systems 

The  explanation  of  the  superiority  of  the  lease  system  is 
found  partly  in  its  inhumane  driving  power,  partly  in  the 
fact  that  the  prisoners  employed  under  this  system  are  gen¬ 
erally  negroes,  and  negroes  work  more  efficiently  under  this 
system  than  free  negroes  who  do  the  same  kind  of  work.  The 
explanation  of  the  efficiency  of  the  public  works  and  ways 
system  is  that  it  uses  only  a  selected  group  of  prisoners,  those 
who  are  regarded  as  most  efficient.  But  the  statistics  show, 
also,  that  the  systems  differed  greatly  in  different  occupations 
and  in  different  parts  of  the  country,  so  that  it  is  not  by  any 
means  merely  a  question  of  the  system  of  labor.  Moreover 
the  conditions  in  1905  when  the  public  account  and  state 
use  systems  were  just  getting  started  might  not  be  the  same 
today.  There  is  no  basis*  for  decision  regarding  the  compar¬ 
ative  efficiency  of  labor  in  the  different  public  systems. 

The  effect  of  prison  labor  on  free  labor  would  be  negligible 
if  goods  were  produced  in  prisons  in  the  same  proportion  and 
the  same  diversity  as  outside  and  were  sold  in  the  same 
markets.  But  this  is  not  the  case.  Prison  labor  is  concen¬ 
trated  in  certain  industries  and  certain  localities.  The  Bureau 
of  Labor  Statistics  of  Illinois  proved  quite  clearly  that  certain 
branches  of  the  cooperage  business  of  Chicago  were  practi¬ 
cally  ruined  by  competition  with  contractors  who  were  making 
the  same  commodities  in  the  state  prisons  of  Illinois  and 
Indiana.16  Prison  goods  have  a  practical  monopoly  in  cer¬ 
tain  fields;  in  1905  about  99  per  cent,  of  the  stove  hollow- 
ware  goods  were  made  in  prisons,  99  per  cent,  of  the  black- 
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16  Illinois,  Bureau  of  Labor  Statistics,  1886,  pp.  114—121. 
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snakes  and  cheap  handmade  whiplashes,  90  per  cent,  of  the 
cheap  brushes,  and  90  per  cent,  of  the  saddletrees.  One 
contractor  frequently  had  contracts  with  several  prisons;  one 
furniture  firm  controlled  the  products  of  seven  prisons,  and  one 
clothing  manufacturer  took  all  the  products  of  eight  prisons. 

The  private  systems  all  concentrate  on  a  small  number  of 
commodities.  The  same  thing  is  true  of  the  public  works  and 
ways  system,  the  public  account  system,  and  the  states  use 
system.  On  the  other  hand,  the  state  use  system  tends  to 
be  diversified,  in  order  to  supply  the  commodities  required 
by  the  other  institutions  of  the  state. 

Competition,  in  general,  is  less  harmful  if  spread  over  a 
wide  territory.  The  private  systems  generally  produce  com¬ 
modities  that  enter  into  the  general  commerce  of  the  nation; 
the  same  thing  is  true  of  the  public  account  system,  and,  in 
one  sense,  of  the  states  use  system.  With  the  exception  of  the 
commodities  made  in  the  public  works  and  ways  system  and 
the  state  use  system,  a  large  percentage  of  prison  made  goods 
are  sold  outside  of  the  state  in  which  produced.  This  per¬ 
centage  varied  in  1905  from  90.7  per  cent,  of  the  prison  made 
goods  in  the  clothing  industry  to  18.5  per  cent,  of  the 
agricultural  products;  but  aside  from  this  minimum  the 
other  commodities  were  all  above  57  per  cent.  The  disadvan¬ 
tage  of  the  public  works  and  ways  system  and  of  the  state 
use  system  is  that  the  competition  is  restricted  to  smaller  areas. 

Another  point  of  importance  is  the  constancy  of  the 
competition.  Even  though  prison  labor  might  compete  inju¬ 
riously  with  outside  industries,  a  readjustment  could  be 
reached  so  that  the  injury  would  be  temporary.  But  if  the 
commodities  produced  in  prison  change  from  one  adminis¬ 
tration  to  another,  the  necessity  for  readjustment  will  be 
continuous  and  the  injury  therefore  continuous.  Consequently 
it  is  desirable  that  the  system  of  prison  labor  should  be  one 
that  will  remain  fairly  constant  from  year  to  year.  From 
this  point  of  view  the  lease,  the  contract,  and  the  piece-price 
systems  are  objectionable;  and,  in  addition,  the  public  works 
and  ways  system  is  apt  to  be  rather  fluctuating,  because  of 
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the  variations  in  work.  All  of  the  other  systems  could  remain 
fairly  constant. 

The  great  danger  of  competition  is  that  prison  made 
goods  will  be  sold  in  the  general  market  below  the  market 
price.  This  is  made  possible  under  any  system  with  an 
unrestricted  market,  because  the  government  may  subsidize 
the  system.  Frequently  contracts  have  been  granted  that 
enabled  manufacturers  to  sell  prison  made  goods  far  below 
the  market  price.  And  this  may  occur,  also,  under  the  public 
systems.  For  instance,  in  the  public  account  system  in 
Connecticut,  school  desks  which  were  produced  in  prison 
at  a  cost  of  $15  were  sold  at  first  at  a  price  of  $18.75;  but  a 
supply  was  accumulated  and  could  not  be  sold ;  the  price  was 
finally  reduced  to  $7.50  and  then  to  $1.21.17  Because  of  the 
connection  between  the  contract  system  and  politics  there  has 
been  more  danger  of  this  subsidy  under  that  system  than 
any  other.  The  state  use,  states  use,  and  public  works  and 
ways  systems  are  superior  in  this  respect. 

From  the  standpoint  of  competition  in  general,  the  state 
use  system,  or  its  extended  form,  the  states  use  system,  seems 
to  be  superior  to  the  others,  though  the  advantages  are  off-set 
by  some  disadvantages. 

11.  General  Summary  Regarding  the  Comparative 
Values. — It  is  evident  that  the  contract  system,  the  lease  sys¬ 
tem,  and  the  piece-price  system  are  distinctly  undesirable 
because  of  the  difficulty  under  any  private  system  of  controlling 
the  work  and  life  of  the  prisoners  in  the  interest  of  their 
reformation  rather  than  in  the  interest  of  the  contractor  or 
lessee,  and  also  because  these  systems  have  generally  resulted  in 
collusions  with  politicians  and  a  division  of  the  spoils,  which 
has  disrupted  the  prison  administration  and  turned  it  over 
to  the  mercies  of  the  political  employees. 

On  the  other  hand  there  are  merits  in  each  of  the  public 
systems.  The  state  use  or  states  use  system  should  be  the 
basis  of  prison  labor,  with  a  possibility  of  selling  the  surplus 
in  the  open  market,  and  with  a  possibility  of  using  prison 

17  Edwards,  “  Labor  Legislation  in  Connecticut,”  Pub.  Amer.  Econ. 
Assoc.,  3rd  series,  vol.  8,  pp.  250-251. 
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labor  for  road  work,  construction  work,  drainage  work,  and 
similar  tasks. 

12.  Administrative  Problems. — Several  problems  con¬ 
front  the  administrative  officers  of  a  prison  with  reference 
to  the  employment  of  prisoners,  even  after  the  system  of 
labor  is  settled.  One  of  the  problems  is  the  assignment  of 
prisoners  to  their  tasks.  No  state  has  developed  this  as 
satisfactorily  as  has  New  Jersey.  A  beginning  of  job  analy¬ 
sis  and  personnel  work  has  been  made  there.  The  different 
classes  of  jobs  are  studied  and  the  kinds  and  numbers  of 
laborers  required  are  determined.  Each  prisoner  is  studied 
on  entrance  to  determine  the  kind  of  labor  he  is  equipped  to 
do.  The  prisoner's  preferences  are  noted  and  he  is  given 
the  occupation  he  wishes  if  it  is  possible  to  do  so  in  view  of 
his  capacities  and  the  institutional  opportunities.18 

A  second  problem  is  the  institutional  work,  such  as  clean¬ 
ing  and  cooking.  It  is  generally  agreed  that  this  work  should 
be  performed  by  prisoners.  If  a  sufficiently  profitable  system 
of  productive  labor  could  be  devised,  it  would  not  be  objec¬ 
tionable  to  hire  free  laborers  to  perform  such  parts  of  the 
institutional  work  as  are  not  desired  by  the  prisoners.  But 
in  the  meantime  it  will  be  necessary  for  the  prisoners  to  do 
this  work.  The  same  method  should  be  used  in  assigning 
prisoners  to  do  this  work  as  to  other  tasks, — job  analysis  and 
personnel  study,  so  that  the  prisoner  will  be  fitted  as  well  as 
possible  for  his  task  and  his  preferences  will  be  considered. 

A  third  problem  is  the  organization  of  working  time  so 
that  the  interference  with  work  will  be  reduced  to  a  minimum, 
consistent  with  the  performance  of  other  necessary  activities. 
Two  questions  are  involved  in  this :  The  first  is  merely  a 
question  of  organization,  involving  no  essential  principle. 
On  May  18,  1920,  729  men  were  working  in  the  Auburn 
prison  shops;  on  that  day  620  of  these  were  called  from  work 
for  school,  band  practice,  self-government  league  work,  work 
in  other  shops,  repair  work,  doctor,  or  discipline;  five  were 
called  from  work  to  practice  base  ball ;  altogether  this  involved 
1039  hours  of  lost  time  that  day,  an  average  of  1.4  hours  per 


18  New  Jersey,  State  Prison,  1920-1921,  pp.  95-100,  112-120. 
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inmate.  And  it  frequently  happens  that  when  one  prisoner 
is  called  from  work,  a  process  on  which  eight  or  ten  other 
prisoners  are  engaged  is  interrupted.  Most  of  these  interrup¬ 
tions  could  be  prevented  by  a  proper  distribution  and  organ¬ 
ization  of  prison  activities.19  The  second  question  involves 
a  more  difficult  principle.  It  is :  Which  should  take  priority 
in  the  prison, — work  or  formal  education  ?  Should  the  school 
work  be  done  in  the  day  time,  which  would  mean  interference 
with  work,  or  at  night,  which  would  mean  that  the  prisoner 
would  get  a  smaller  benefit  from  the  school  because  of  his 
fatigue?  It  is  possible,  of  course,  to  have  school  half  of  the 
day  and  work  half  of  the  day.  But  should  the  time  be 
divided  equally  between  education  and  labor?  Some  prison 
authorities  decide  that  the  division  should  be  equal,  but  the 
general  practice  is  to  give  very  much  less  than  half  of  the 
time  to  education.  No  one  really  knows  the  comparative 
values  of  work  and  of  formal  education  for  purposes  of 
reformation.  It  will  doubtless  vary  from  one  individual 
to  another  and  can  be  determined  for  each  prisoner  only  by 
a  thorough  acquaintance  with  his  personal  traits  and  atti¬ 
tudes.  It  is  not  necessary  to  use  the  same  policy  in  all  prisons 
or  in  all  wards  of  a  prison.  The  prisoners  should  be  classified 
and  a  group  that  can  profit  by  education  should  be  given 
much  education  and  little  labor. 

13.  Vocational  Training. — According  to  the  special 
committee  of  the  American  Prison  Association  70  per  cent, 
of  the  prisons  do  not  teach  trades.20  Some  have  explained  or 
justified  this  by  the  argument  that  prisoners  can  not  be  taught 
trades  that  they  will  follow  after  release  from  prison. 

“  It  is  manifestly  impossible  to  teach  men  a  trade  while  con¬ 
fined  in  prison.  The  experience  at  Elmira  confirms  this.  A  most 
complete  system  of  trade  schools,  well-equipped  with  the  necessary 
machinery  and  supplies  and  taught  by  practical  instructors  has  been 
long  established  in  Elmira.  The  prisoners  committed  to  Elmira  are 
young  men,  much  more  able  to  learn  than  the  elder  prisoners  com¬ 
mitted  to  State  prisons.  If  trades  could  be  taught  in  prisons,  cer- 

19  New  York  State  Commissioner  of  Prisons,  1920,  p.  60. 

20  F.  Moore  ( Chairman ) ,  “  Report  of  Special  Committee  on 
Prison  Labor,”  Amer.  Prison  Assoc.,  1919,  p.  122. 
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tainly  Elmira  should,  be  able  to  demonstrate  it,  yet  with  eighteen 
months  daily  instruction  of  two  and  one-half  hours,  and  frequently 
for  the  whole  day,  where  both  theory  and  practice  are  conjoined,  all 
that  Elmira  can  do  for  its  men,  is  to  make  them  practically  advanced 
apprentices  and  nothing  more.  The  parole  records  of -Elmira  show 
that  not  ten  per  cent,  of  the  men  released  from  Elmira  under  parole 
follow  the  trade  taught  them  in  that  institution.”  21 

But  the  experience  of  Elmira  is  not  conclusive;  the 
inmates,  as  a  rule,  have  not  had  the  privilege  of  selecting 
their  own  trades,  and  the  training  there  is  not  adequate  in 
all  respects.22  The  New  York  Prison  Survey  Committee, 
after  making  the  most  thorough  study  of  the  question'  that 
has  been  made,  concluded  that  vocational  training  should 
be  continued  and  presented  an  outline  of  the  prerequisites 
for  a  suitable  system  of  vocational  training.  In  general  every 
one  agrees  that  it  is  desirable  to  have  vocational  training  in 
the  institutions  for  juvenile  delinquents.  The  difficulties 
are  much  greater  in  the  institutions  for  adults  and  the  results 
not  so  apparent.  But  at  this  point,  again,  classification  of 
the  prisoners  and  a  policy  of  vocational  education  or  training 
for  some  of  the  classes  and  not  for  others  appears  to  be 
the  solution. 

14.  Wage  Payments  to  Prisoners. — Payment  of  wages 
to  prisoners  is  not  a  new  device.  As  early  as  1700  Massachu¬ 
setts  provided  that  inmates  of  the  houses  of  correction  should 
receive  eight  pence  out  of  every  shilling  they  made,  under  a 
system  in  which  masters  or  relatives  furnished  tools  and 
materials.  In  the  county  prisons  of  Pennsylvania  in  1790, 
in  the  state  prison  of  New  York  in  1796,  of  New  Jersey  in 
1798,  Massachusetts  in  1800,  and  Maryland  in  1811,  the 
wardens  were  instructed  by  the  laws  of  the  state  to  put  the 
prisoners  at  hard  labor  and  give  them  wages  as  an  incentive 
to  work.  It  was  expected  that  the  sale  of  the  products  would 
produce  a  profit  for  the  institution  from  which  the  wages 
could  be  paid,  and  that  the  prisoners  would  pay  for  their 
maintenance  out  of  the  wages.  But  no  profits  were  secured, 

21  Yew  York,  Department  of  Efficiency  and  Economy ,  1915,  vol.  4, 
pp.  791-794. 

22  Ibid.,  pp.  923-925. 
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no  wages  could  be  paid,  and  the  prisoners  had  to  be  maintained 
at  the  expense  of  the  state.  For  a  time  prisoners  were  held 
until  they  paid  for  their  maintenance,  but  the  prisons  soon 
became  congested  and  the  system  was  modified.  After  this 
general  failure  of  the  wage  system  in  prisons,  it  disappeared 
almost  entirely.  But  in  1852  the  eastern  penitentiary  of 
Pennsylvania  began  to  pay  small  wages  to  prisoners.  Other 
states  gradually  adopted  the  same  policy.  In  1919  wages 
to  prisoners  were  authorized  in  the  state  prisons  of  twenty- 
eight  states  and  were  actually  paid  in  seventeen.  In  addition, 
payment  for  overtime  work  was  authorized  by  five  states  and 
was  actually  made  by  a  few  others  in  which  it  had  not  been 
authorized.  Frequently  the  states  that  have  authorized 
general  wages  or  overtime  wages  for  prisoners  do  not  pay 
them  because  the  institutions  make  no  profits.23  The  average 
daily  wage  paid  to  prisoners  engaged  in  productive  work  in 
1917  was  1.5  cents  in  New  York,  3.75  cents  in  Kansas,  2.5 
cents  in  New  Jersey. 

Various  reasons  have  been  given  for  paying  wages  to 
prisoners :  to  increase  the  efficiency,  to  increase  the  interest 
in  work,  to  prevent  prison  made  goods  from  selling  below 
market  prices,  to  make  provision  for  the  dependents  of  pris¬ 
oners,  and  to  secure  abstract  justice.  A  real  wage  would  tend 
to  make  the  prisoner  more  interested  in  his  work,  more  con¬ 
tented,  less  hostile  toward  the  state.  It  would  give  him  an 
opportunity  to  make  choices  in  disposing  of  his  money,  thus 
introducing  an  element  of  foresight  which  is  sadly  lacking  in 
the  conventional  system.  These  things  will  help  change  the 
attitudes  of  prisoners. 

“  It  has  been  our  experience  in  Michigan  that  the  compensation 
of  prisoners  has  not  only  made  for  better  prison  discipline,  but  has 
tended  toward  reformation,  and  has  enabled  men  to  feel  more 
like  men.”  24 

23  L.  D.  Weyand,  “  A  Study  of  Wage  Payments  of  Prisoners,” 
Jour.  Grim.  Law,  10:  591,  February,  1920;  F.  Moore  (Chairman), 
“  Report  of  the  Special  Committee  on  Prison  Labor,”  Amer.  Prison 
Assoc.,  1919,  p.  122. 

24  Eamann,  Jour.  Grim.  Law,  6:  519,  November,  1915. 
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It  is  desirable  that  the  prisoner  should  continue  to  main¬ 
tain  his  family,  not  only  for  the  sake  of  the  dependents,  but 
also  because  this  gives  him  an  attitude  while  he  is  in  prison 
that  is  helpful  in  the  modi,  ation  of  his  behavior,  and  it 
will  lead  to  a  more  kindly  reception  by  the  family  when  he 
is  released.  He  can  go  back  to  them  with  the  feeling  that 
they  have  not  been  pauperized,  that  he  has  been  supporting 
them,  and  that  they  will  welcome  him. 

The  argument  is  raised,  however,  that  the  prisoner  has 
no  right  to  a  wage  because  he  has  forfeited  his  right  to  the 
products  of  his  labor.  The  Attorney  General  of  Texas  in 
1913  held  that  a  law  authorizing  the  payment  of  wages  to 
prisoners  was  unconstitutional  on  the  ground  that  when  an 
offender  is  convicted  he  loses  not  only  his  freedom  but  also 
his  right  to  the  products  of  his  labor,  and  that  the  sentence 
makes  him  both  a  prisoner  and  a  slave.  The  state  constitutions, 
with  two  exceptions,  provide  that  slavery  is  illegal  except 
for  conviction  of  crime.  This,  however,  does  not  mean  that 
the  prisoner  must  necessarily  be  a  slave.  The  argument  for 
a  wage  may  rest,  therefore,  either  on  the  right  of  the  prisoner 
to  a  wage  or  on  expediency.  But  after  all  these  amount  to 
the  same  thing,  for  one  has  no  rights  except  those  which, 
from  the  point  of  view  of  the  group,  it  is  expedient  that  he 
should  have. 

It  is  asserted  by  some,  in  a  specious  way,  that  this  amounts 
to  paying  a  person  to  commit  crime.  But,  of  course,  it  is  a 
payment  for  work  during  incarceration,  not  for  the  crime. 

Some  maintain  that  money  in  the  hands  of  a  criminal 
is  likely  to  be  dangerous,  that  the  prisoner  will  go  on  a  spree 
as  soon  as  released,  refrain  from  work  until  all  his  money 
has  been  spent,  and  then  drift  into  crime  again.  But  it 
probably  affects  as  many  in  the  opposite  way.  Ex-prisoners 
drift  into  crime  because  they  find  it  difficult  to  get  work  and 
their  money  does  not  last  until  they  secure  their  first  wages. 
If  a  satisfactory  system  of  gradual  release  under  the  super¬ 
vision  of  a  parole  officer  is  developed,  it  will  be  unnecessary 
for  either  of  these  after-careers  to  be  frequent. 

Again,  some  maintain  that  reward  for  work  should  con- 
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sist  in  the  reduction  of  the  period  of  imprisonment  rather 
than  in  money.  But  this  is  an  unsatisfactory  method  of 
determining  the  time  of  release;  though  regularity  and  effi¬ 
ciency  of  work  should  be  taken  into  account  in  determining 
the  fitness  of  the  prisoner  for  release,  these  should  not  bo 
the  sole  determinants,  as  would  be  necessary  if  a  person  were 
paid  for  his  work  by  a  reduction  in  the  time  of  imprisonment. 

If  a  wage  is  to  be  paid,  it  should  be  determined  primarily 
by  the  efficiency  of  the  prisoner.  As  a  matter  of  fact  prison 
wages  are  dependent  on  a  variety  of  other  things,  according 
to  the  statutes  or  regulations  of  prison  boards,  such  as :  good 
conduct,  the  number  of  children  in  the  prisoner’s  family, 
and  especially  on  the  profits  of  the  institution.  It  is  espe¬ 
cially  unfair,  assuming  that  a  wage  is  to  be  paid,  to  make  it 
dependent  on  the  profit  of  the  institution  for  the  reason  that 
the  institution  may  fail  to  make  a  profit  because  of  conditions 
over  which  the  prisoner  has  no  control,  such  as :  inadequate 
working  capital,  poor  location  of  prison,  poor  choice,  of  indus¬ 
tries,  poor  salesmanship,  or  poor  organization  of  the  work. 
Galvanized  garbage  cans  are  made  in  one  of  the  state  prisons 
of  New  York;  this  prison  is  quite  distant  from  New  York 
City,  where  most  of  the  cans  are  sold  and,  as  a  result  of  the 
high  cost  of  transportation,  the  industry  suffers  a  net  loss. 
If  these  cans  were  made  in  one  of  the  penal  institutions  near 
New  York  City  and  the  difference  in  freight  saved,  the 
industry  would  show  a  net  profit.  The  state  prison  of  Minne¬ 
sota  and  some  of  the  workhouses,  such  as  the  ones  in  Chicago 
and  Detroit,  have  been  able  to  make  profits.  If  other  penal 
institutions  fail  to  make  profits  it  is  presumably  not  due  to 
the  inefficiency  of  the  prisoners,  but  to  the  poor  organization 
of  work,  the  inadequate  equipment,  or  the  inefficient  sales¬ 
manship.  Many  of  the  institutions  in  New  York  State  have 
made  no  profits,  due  to  the  idleness  of  a  large  part  of  the 
prison  population.  This  idleness  is  due  to  the  fact  that  the 
prisons  do  not  get  orders  for  a  sufficient  quantity  of  goods 
to  keep  the  prisoners  busy.  Since,  under  the  state  use  system, 
the  prison  goods  have  a  preferred  market  in  all  of  the  institu¬ 
tions  of  the  states  and  actually  produce  only  5  per  cent,  of 
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the  goods  used  in  these  institutions,  the  failure  is  in  sales¬ 
manship  rather  than  in  industrial  efficiency.  For  such  con¬ 
ditions  the  prisoners  are  not  responsible  and  the  refusal  of 
wage  payments  for  the  failure  to  make  profits  in  the  prison 
industries  is  unjustified. 

It  is  necessary  to  base  the  wage  on  a  comparison  of  the 
efficiency  of  free  labor  and  of  prison  labor,  taking  into  account 
the  physical  equipment  and  the  organization  of  work.  This 
should  determine  the  wage  scale  for  the  prison,  and  wages 
should  be  paid  whether  the  prison  makes  a  profit  or  suffers  a 
loss.  Prisoners  should  be  paid  even  when  idle,  if  their  idle¬ 
ness  is  due  to  no  fault  of  their  own. 

No  real  wage  system  can  prevail  except  in  the  public 
systems.  So-called  wages  have  been  paid  under  the  lease  and 
contract  systems,  but  these  have  really  been  bonuses  for  extra 
work.  Maryland,  for  instance,  while  under  the  contract 
system,  paid  “  wages  ”  amounting  in  the  period  1907-1912  to 
about  $30  a  year  per  prisoner.  One  man  who  was  discharged 
in  1911  after  a  term  of  four  years  and  two  months  had 
earned  $1432. 25  But  a  considerable  part  of  the  amount  paid 
as  wages  was  returned  to  the  prison  authorities  or  their 
relatives  who  operated  the  commissary,  which  made  a  profit 
in  1911  of  $17,586.  For  instance,  the  prison  rules  provided 
that  each  prisoner  was  to  receive  one  bar  of  soap,  measuring 
one  inch  each  way,  per  month  and  with  this  keep  his  body 
and  his  cell  clean.  If  this  was  not  sufficient  soap — and  it 
never  was — the  prisoner  had  to  buy  soap  from  the  commissary. 
In  general  almost  all  of  the  instances  of  wage  payments  under 
private  systems  have  been  accompanied  by  some  such  method 
of  keeping  the  money  in  the  prison. 

Some  prisons  undertake  to  assist  the  dependents  of  pris¬ 
oners  from  funds  separate  from  the  wages  of  the  prisoners. 
The  Detroit  House  of  Correction  and  the  Minnesota  State 
Prison  are  examples  of  such  systems.  This  policy  is  of 
doubtful  value.  It  would  be  preferable  to  support  the  depend¬ 
ents,  if  necessary,  by  mothers’  pensions  because  a  great  deal 

25  Maryland,  Report  of  Penitentiary  Penal  Commission ,  1913, 
pp.  85,  100-101,  319-322. 
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of  supervision  and  personal  service  is  generally  needed  for 
these  families  and  the  prison  authorities  cannot  do  this  work. 
It  is  possible,  however,  for  the  prison  to  make  a  payment 
from  its  earnings  into  the  fund  of  the  mothers’  pension 
department,  sufficient  for  its  share  of  the  support  of  depend¬ 
ent  families. 

15.  Industrial  Accidents  and  Diseases  in  Prison. — 

An  explosion  in  the  convict  mines  of  Alabama  in  1911  killed 
123  prisoners.  A  great  deal  of  tuberculosis  among  the  pris¬ 
oners  of  Alabama  is  due  to  the  nature  of  their  prison  work. 
About  50  per  cent,  of  the  prisoners  work  in  coal  mines  and 
only  the  strongest  are  selected  for  this  work ;  but  80  per  cent, 
of  the  patients  admitted  to  the  tuberculosis  hospital  for 
prisoners  came  from  the  coal  mines.26  Lowrie  stated  that  in 
the  San  Quentin  prison  in  California  there 

“  is  not  a  single  shield  on  any  of  the  cog  machines  that  I  ever 
saw  ...  in  the  jute  mill  at  San  Quentin,  certainly  not  on  the 
looms.”  There  were  19  amputations  in  1909  and  no  compensation 
for  injuries  produced  in  that  way. 27 

In  the  earlier  period  many  states  passed  special  laws  for 
the  compensation  of  injured  prisoners.  Thus,  in  1872  the 
Assembly  of  Missouri  provided  that  Henry  Dillard  be  paid 
70  cents  a  day  in  provisions  and  clothing  because,  though 
inexperienced  at  blasting,  he  had  been  compelled  to  do  this 
work  and  had  been  injured  so  that  he  lost  one  hand  and  both 
eyes  and  suffered  other  injuries  that  rendered  him  perma¬ 
nently  incapable  of  work.28  But  at  the  present  time  most 
states  make  practically  no  provision  for  injured  prisoners. 
If  the  state  should  compel  private  establishments  to  main¬ 
tain  safe  and  sanitary  places  of  employment,  it  should  cer¬ 
tainly  have  similar  standards  for  its  prison  workshops.  Prison 
industries  should,  therefore,  be  subjected  to  all  of  the  laws 
that  govern  private  establishments,  and  when  prisoners  are 

20  Alabama,  “  Report  of  Legislative  Investigating  Committee  on 
Convicts  and  Highways,”  1919,  Legis.  Doc.  6,  p.  11. 

^Lowrie,  op.  cit.,  p.  138. 

^Missouri,  26th  General  Assembly,  Appendix  to  Laws,  1871- 

1872,  p.  21. 
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injured  they  or  their  dependents  should  be  compensated 
just  as  in  private  industry. 

16.  Labor  in  Institutions  for  Women  and  Children. — 

The  problems  of  prison  labor  have  been  discussed  primarily 
from  the  standpoint  of  the  adult  male  convict.  But  the 
problems  are  essentially  the  same  for  all  lands  of  institutions 
for  delinquents.  There  is  no  difference  between  institutions  in 
the  desirability  of  work  rather  than  of  idleness,  the  desirability 
of  public  rather  than  private  control  of  employment,  the 
desirability  of  careful  administrative  selection  of  occupations 
and  assignment  of  prisoners,  of  payment  of  wages,  and  of 
compensation  for  accidents.  A  good  deal  of  outdoor  work  is 
desirable  for  women  delinquents. 

The  women  in  Bedford  “  are  naturally  active.  They  like  to 
cook  and  to  scrub.  They  are  willing  to  be  taught  to  do  these  things. 
They  are  full  of  enthusiasm  for  outdoor  work,  pitching  hay,  planting 
corn,  filling  the  silo,  digging  potatoes,  cutting  ice.  Even  the  most 
excitable  and  unstable  like  out-of-door  work  and  will  be  self-con¬ 
tained  and  ‘  good  ’  for  days  for  the  privilege  of  making  a  cement 
walk.”  29 

This  aptitude  should  certainly  be  considered  in  deter¬ 
mining  the  occupations  of  delinquent  women  and  similar 
occupations  should  be  secured  for  them  after  release,  if  pos¬ 
sible.  The  labor  of  juvenile  delinquents  in  the  earlier  history 
of  juvenile  institutions  was  let  out  on  contracts  in  making 
cane-seats  for  chairs,  making  brushes,  cigars,  or  shoes.  Later 
it  was  used  largely  for  house  work  with  some  incidental  trade 
training.  Many  of  the  institutions  are  now  established  in 
rural  districts  and  the  juvenile  delinquents  are  employed  in 
farm  work.  It  is  probable  that  a  larger  proportion  of  the 
children  in  institutions  should  be  given  vocational  training 
than  in  the  institutions  for  adults,  but  otherwise  the  problems 
are  very  much  alike. 

17.  Labor  in  Jails. — In  almost  all  jails  at  present  the 
prisoners  are  completely  idle,  except  that  a  little  labor  is 
required  in  the  maintenance  of  the  institution.  It  is  quite 
impossible  to  furnish  steady  employment  in  the  large  majority 

29  Jean  Weidensall,  The  Mentality  of  the  Criminal  Woman, 
p.  285. 
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of  the  jails,  with  their  shifting  personnel  and  small  numbers. 
This  is  one  of  the  important  reasons  for  the  belief  that  the  jail 
should  be  abolished.  If  the  jail  is  abolished,  the  employment 
problem  would  be  divided  as  follows.  Those  who  are  convicted 
of  misdemeanors  '  that  would  now  result  in  jail  sentences 
should,  if  committed  at  all,  be  held  in  state  institutions  which 
would  have  a  sufficiently  large  and  stable  population  to  justify 
the  purchase  of  equipment  that  would  furnish  opportunity  for 
the  employment  of  all  the  inmates  capable  of  work.  The  labor 
problem  in  such  institutions  would  be  identical  with  that  in 
the  institutions  described  above.  The  part  of  the  jail  popula¬ 
tion  held  for  trial  should  be  decreased  as  explained  previously. 
Those  who  must  be  confined  until  trial  should  be  held  in 
institutions  under  the  control  of  the  state.  These  institutions, 
also,  can  have  a  sufficiently  large  and  stable  population  to 
make  possible  the  provision  of  employment.  Under  the 
constitution  labor  could  not  be  made  compulsory  in  such 
institutions,  but  most  of  the  prisoners  would  prefer  to  work 
and  wages  could  be  paid  to  increase  the  inducement. 
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PRISONS:  EDUCATION 

1.  Meaning  of  Prison  Education. — Education,  as  pop¬ 
ularly  understood,  means  the  process  or  product  of  training 
in  schools  or  class  rooms.  But  the  word  is  sometimes  used 
to  include  more  than  that,  and  is  so  used  here.  Prison  edu¬ 
cation  means,  then,  the  whole  set  of  factors  or  agencies 
designed  by  the  institution  to  reclaim  or  train  prisoners. 
It  includes,  in  addition  to  the  academic  or  school  work,  the 
vocational  training,  the  religious  exercises,  the  lectures,  the 
library,  the  recreations,  the  self-government  work,  the  enter¬ 
tainments,  and  a  part,  at  least,  of  the  productive  labor. 

2.  History  of  Prison  Education. — The  church  has  been 
interested  in  the  conversion  of  prisoners  since  the  origin  of 
imprisonment  as  a  definite  policy.  During  the  mediaeval 
period  preachers  and  priests  visited  the  prisons  more  or  less 
regularly  and  conversed  with  prisoners  in  congregate  or 
separate  meetings.  Many  of  the  suggestions  for  prison  reforms 
in  England  before  the  time  of  John  Howard  came  as  the 
result  of  these  contacts  between  prisoners  and  preachers. 
Some  of  the  early  houses  of  correction  had  resident  chaplains 
who,  in  addition  to  holding  regular  religious  services, 
attempted  to  teach  the  elementary  subjects,  especially  to  the 
children  confined  in  these  institutions.  There  is  no  evidence 
that  the  clergymen  in  America  made  similar  visits  to  the 
prisons  during  the  colonial  period.  The  first  recorded  instance 
of  regular  visitation  of  prisoners  was  by  the  Quakers  of 
Philadelphia  just  prior  to  the  Revolutionary  War.  These 
laymen,  as  the  preachers  after  this  time,  distributed  Bibles 
and  theological  tracts  and  conversed  with  the  prisoners  in 
their  cells.  Prior  to  1845  few  prisons  had  regular  resident 
chaplains  and  these  few  were  poorly  paid  and  were,  in 
general,  inefficient. 

The  development  of  secular  educational  work  in  prisons 
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resulted  principally  from  the  effort  to  teach  prisoners  to  read 
the  Bible  and  the  tracts.  But  this  effort  to  introduce  secular 
education  met  with  some  resistance.  The  warden  of  Auburn 
prison  in  1824  successfully  opposed  an  attempt  to  teach  the 
younger  convicts  to  read  and  write.  His  opposition  was 
based  on  the  “  increased  danger  to  society  of  the  educated 
convict.”  1  It  was  regarded  as  especially  dangerous  to  teach 
convicts  to  write,  for,  it  was  asserted,  this  could  easily  result 
in  forgery.  The  same  fear  was  expressed  in  England  about 
this  time. 

The  chaplain  at  Reading  felt  that  “  much  discretion  ”  ought  to 
be  used  in  teaching  prisoners  reading,  writing  and  arithmetic,  and 
gave  his  opinion  that  “  such  instruction  might  prove  injurious  both 
to  the  culprit  himself  and  to  society.  .  .  .  It  is  only,  therefore, 

when  the  feelings  and  the  conduct  of  an  offender  give  the  hope  of 
his  reformation,  that  instruction,  beyond  that  of  teaching  to  read, 
is  imparted.”  2 

The  first  organized  educational  work  in  America  started 
in  the  New  York  House  of  Refuge.  Provision  was  made  there 
for  two  hours  a  day  for  each  child ;  one  hour  of  this  consisted 
of  learning  to  read  the  New  Testament,  the  other  of  lectures 
and  talks  by  the  superintendent.  The  following  year  the 
school  period  was  increased  to  four  hours  a  day,  and  the  work 
consisted  of  the  three  R’s,  geography,  and  bookkeeping.  At 
about  the  same  time  an  effort  was  made  in  Auburn  prison  to 
determine  what  proportion  of  the  prisoners  were  unable  to 
read  and  write.  As  a  result  of  this  investigation  the  chaplain 
in  1826  organized  the  prisoners  into  small  groups  to  learn 
to  read  and  write,  with  the  assistance  of  theological  students ; 
within  a  few  years  31  such  classes  were  formed  and  160 
prisoners  were  attending  them.3  But  as  late  as  1845  very 
few  institutions  taught  even  the  three  R?s  and  these  few 
gave  a  very  small  amount  of  time  to  formal  educational  work. 
But  systematic  efforts  were  being  made  about  the  middle  of 
the  century  to  introduce  this  elementary  educational  work 
into  all  penal  and  reformatory  institutions. 


1  Lewis,  op.  cit.,  p.  95. 

2  Quoted  by  Webb,  op.  cit.,  p.  157. 

3  Klein,  op.  cit.,  pp.  308  and  311. 
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In  practically  all  institutions  for  adults  up  to  the  iniddle 
of  the  nineteenth  century  the  prisoners  were  not  permitted 
to  meet  in  groups  and  the  school  work  was  practically  always 
done  at  night.  Lewis  describes  the  typical  prison  school  at 
that  time  as  consisting  of 


“  the  chaplain  standing  in  the  semi-dark  corridor,  before  the 
cell-door,  with  a  dingy  lantern  hanging  to  the  grated  bars,  and  teach¬ 
ing  to  the  wretched  convict  in  the  darkness  beyond  the  grated  door 
the  rudiments  of  reading  or  of  numbers.”  4 

The  first  legal  recognition  of  academic  education  as  desir¬ 
able  in  penal  or  reformatory  institutions  was  in  1847  when 
the  legislature  of  New  York  State  provided  for  the  appoint¬ 
ment  of  two  teachers  for  each  of  the  state  prisons  to  give 
instruction  in  English  for  not  less  than  an  hour  and  a  half 


a  day  (except  Sunday)  in  the  evening  between  6  and  9  o’clock. 
The  salary  for  the  instructor  was  $150  a  year.  Within  a 
comparatively  short  time  many  of  the  prisons  in  other  states 
made  similar  provisions.  But  in  most  places  the  educational 
work  continued  to  be  confined  to  the  evening  and  no  classes  or 
congregate  groups  were  permitted.  This  continued,  in  fact, 
in  some  institutions  almost  to  the  present  day;  it  was  not 
legal  to  have  congregate  classes  in  the  Eastern  Penitentiary  of 
Pennsylvania  until  1913. 

After  the  Civil  War  the  importance  of  academic  education 
in  prisons  was  much  more  generally  recognized.  Brockway’s 
description  of  the  changes  in  his  own  attitudes  during  the 
last  half  of  the  nineteenth  century  may  be  taken  as  an  illus¬ 
tration  of  the  changes  in  public  opinion.  He  stated  that  he 
had  at  first  placed  his  dependence  on  regular  labor  with  the 
expectation  that  it  would  form  habits  that  would  persist  after 
release ;  then  he  was  converted  in  a  religious  meeting  and  for 
a  time  had  great  faith  in  the  power  of  religion  to  modify  the 
behavior  of  the  prisoners ;  by  1885  he  had  developed  a  “  greatly 
enhanced  estimation  of  the  reformative  value  of  rational 
education.” 5  By  rational  education  he  meant  vocational 


4  Lewis,  op.  cit.,  p.  341. 

6  Brockway,  op.  cit.,  p.  279. 
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education  and  the  teaching  of  ethics,  as  well  as  the  ordinary 
academic  course. 

3.  Early  History  of  the  Prison  Library. — The  state 
prison  of  Kentucky  had  a  small  library  as  early  as  1802.  But 
most  of  the  prisons  made  no  effort  to  secure  libraries  until 
about  1840.  They  depended  entirely  on  Bibles  and  tracts 
that  were  distributed  by  preachers.  Lewis  describes  the 
situation  as  it  existed  in  1845  as  follows  : 

“  Only  the  better  organized  prisons  maintained  libraries.  Con¬ 
necticut  had  a  small  library;  each  prisoner  was  furnished  also  with 
a  weekly  temperance  paper,  and  a  religious  paper.  Massachusetts 
had  a  library  of  several  hundred  volumes,  initiated  by  a  donation  of 
$50  ‘  sent  by  a  mother  of  a  life  prisoner  to  her  son,  to  furnish  him 
with  proper  reading.’  The  prisoners  in  the  Massachusetts  prison 
made  frequent  donations  for  the  library  out  of  their  earnings.  The 
State  appropriated,  in  the  early  forties  $100  annually  for  the  increase 
and  greater  variety  of  books.  Books  were  distributed  at  intervals 
of  several  weeks  in  prisons  possessing  libraries,  at  the  discretion  of  the 
warden  and  chaplain.”  6 

It  is  probable,  however,  that  practically  all  of  the  books 
in  these  libraries  were  theological  and  were  intended  to  compel 
prisoners  to  contemplate  the  eternal  sufferings  to  which  they 
would  be  subjected  if  they  did  not  repent.  As  late  as  1853 
the  moral  instructor  in  the  Eastern  Penitentiary  of  Penn¬ 
sylvania  complained  because  books  that  were  not  “  of  a  strictly 
religious  kind  ”  were  being  placed  in  the  library,  resulting 
in  an  “  alarming  decrease  in  the  call  for  religious  books.”  7 
The  chaplain  of  the  women’s  prison  in  Sing  Sing  made  public 
charges  against  the  matron  because  of  her  interference  with 
the  religious  education  of  the  prisoners,  charging  her,  among 
other  things,  with  supplying  the  prisoners  with  such  morally 
destructive  literature  as  Dickens’  Nicholas  Nickleby.8  But 
after  the  prison  library  movement  started,  about  the  middle 
of  the  nineteenth  century,  it  grew  much  more  rapidly  than  did 
the  school  work. 

6  Lewis,  op.  tit.,  pp.  341-342. 

7H.  E.  Barnes,  “The  Progress  of  American  Penology,”  Jour. 
Crim.  Law,  13:  206-207,  August,  1922. 

8  Klein,  op.  tit.,  p.  309. 
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4.  Present  Extent  of  Prison  School  Work. — The  last 
general  survey  of  prison  schools  was  made  in  19 13. 9  It  was 
found  at  that  time  that  one-fifth  of  the  state  prisons  had  no 
schools  of  any  kind.  Of  those  that  had  schools,  a  large 
proportion  devoted  little  time  to  this  work.  The  typical  or 
modal  prison  had  school  about  2.5  hours  a  day,  in  the  evening, 
three  days  a  week,  about  seven  months  a  year.  But  not  all 
of  the  prisoners  in  any  of  the  prisons  attend  the  school.  In 
New  York  only  16  per  cent,  of  the  population  of  the  state 
prisons  were  enrolled  in  schools  on  July  1,  1920;  about  60 
per  cent,  of  those  enrolled  were  foreigners.  The  following 
rule  of  the  Minnesota  State  Prison  is  fairly  typical. 

“All  inmates  desiring  to  attend  our  night  school  eight  months 
each  year,  from  September  15  to  May  15,  may  do  so.  Those  unable 
to  read  and  write  and  those  who  have  not  advanced  beyond  the  fourth 
grade  are  required  to  attend.”  10 

The  New  York  Prison  Survey  Committee  found  by  a 
study  of  the  records  of  1515  unselected  prisoners  in  the  state 
prisons  that  the  three  IPs  were  being  studied  or  had  been 
studied  in  the  past  in  the  prison  schools  by  43  per  cent., 
commercial  courses  by  2  per  cent,,  industrial  courses  by  6 
per  cent.,  and  technical  related  work  by  0.14  per  cent.11  This 
shows  that  the  prison  school  affects  a  very  small  proportion 
of  the  prisoners  except  in  the  elementary  branches,  and  is 
about  equivalent  to  the  first  three  grades  in  the  public  schools. 

The  school  work  in  reformatories  for  young  adults  is  more 
extensive  than  in  the  state  prisons,  but  is  decidedly  restricted 
in  the  time  allotted  to  it  and  in  the  proportion  of  inmates 
who  attend  the  schools.  In  Elmira,  for  instance,  the  school 
is  in  session  2.5  hours  a  day,  four  days  a  week.  Attendance 
is  compulsory  for  certain  prisoners  in  nine  of  the  fifteen 
state  reformatories  in  the  United  States  studied  by  Nalder; 
in  these,  however,  only  69  per  cent,  of  the  inmates  attend 
the  schools.  In  the  six  reformatories  in  which  school  attend- 

9  A.  C.  Hill,  “  Prison  Schools,”  United  States  Bureau  of  Educa¬ 
tion,  1913,  Bui.  27,  p.  15;  another  study  was  made  by  Dr.  Hill  in 
1922,  but  has  not  yet  been  published. 

10  Minnesota  State  Prison,  1921-1922,  p.  5. 

n  New  York,  Report  of  the  Prison  Survey  Committee,  1920,  p.  172. 
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ance  is  not  compulsory  for  any  inmates,  53  per  cent,  of  the 
inmates  attend  the  schools.12 

Practically  every  institution  for  juvenile  delinquents  has 
provision  for  school,  but  not  all  of  the  inmates  attend  the 
school.  In  1918  only  81  per  cent,  of  the  inmates  were  attend¬ 
ing  classes  or  learning  a  trade  and  this  was  practically  the 
same  as  the  proportion  in  1900. 13  It  is  doubtful  if  there  is 
one  juvenile  reformatory  in  which  the  children  spend  as  much 
time  in  school  as  normal  children  do.  In  Industry,  New  York, 
one  teacher  tries  in  2.5  hours  a  day,  five  days  a  week,  to  teach 
boys  who  are  scattered  through  eight  grades.  The  amount 
of  time  now  devoted  to  school  work  in  the  juvenile  reform¬ 
atories  is  about  the  same  as  in  1900. 

There  is  practically  no  formal  educational  work  in  jails 
and  workhouses.  It  is  generally  argued  that  the  period  of 
confinement  of  the  average  prisoner  is  so  short  that  it  is 
useless  to  attempt  to»  teach  him  anything.  Incidentally,  this 
indicates  not  only  the  uselessness  of  educational  work  in  such 
institutions,  but  also  the  uselessness  of  such  institutions  as 
a  whole. 

5.  The  Problem  of  Prison  Education. — The  problem  of 
prison  education  is  essentially  a  problem  in  socialization. 
This  means,  first,  a  modification  of  the  general  attitude,  and, 
second,  a  sublimation  of  special  interests  and  attitudes.  The 
modification  of  the  general  attitude  means  a  conversion,  a 
transference  of  allegiance  from  one  group  to  another.  To 
produce  this  conversion  it  is  essential  that  the  prisoners  be 
put  in  contact  with  the  ideals,  sentiments  and  traditions  of 
ordinary  society.  This  means  not  merely  an  intellectual 
comprehension  of  these  traditions,  though  that  is  an  impor¬ 
tant  part  of  education,  but  such  contacts  with  them  as  those 
who  have  assimilated  the  traditions  have  had.  Little  specific 
knowledge  has  been  acquired  regarding  the  exact  technique 
of  producing  this  conversion,  this  identification  of  self  with 
the  normal  group.  But  a  few  steps,  at  least,  are  certain. 

12  F.  F,  Nalder,  The  American  State  Reformatory,  Table  21,  p.  404. 

13  United  States  Bureau  of  Education,  Biennial  Survey  of  Educa¬ 
tion,  1916-1918,  vol.  4,  pp.  757-760. 
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They  must  be  immersed  in  these  traditions.  Probably  the 
best  way  to  accomplish  this  would  be  by  frequent  and  intimate 
contacts  with  the  people  who  have  the  traditions,  but  this  is 
limited,  from  the  point  of  view  of  practicability.  Reading 
and  writing  assist  in  producing  the  contacts,  but  contacts 
can  be  produced  also  by  picture  shows,  lectures,  class  room 
instruction,  sermons.  This  conversion,  however,  need  not 
be  cataclysmic  or  abrupt.  It  may  be  and  generally  is  gradual 
and  unnoticed.  It  consists  principally  in  enlarging  the  inter¬ 
ests  of  the  group  to  which  the  prisoner  belongs  until  he  feels 
himself  identified  with  the  larger  group.  Consequently  it  is 
undesirable  to  start  by  attacking  the  group  to  which  the  pris¬ 
oner  belongs,  for  this  generally  results  in  rallying  the  members 
of  the  group  to  its  support  and  increasing  their  loyalty. 

Furthermore,  the  process  of  socialization  consists  in  build¬ 
ing  up  concrete  attitudes  and  interests.  In  fact,  the  general 
attitude  discussed  above  will  be  modified  largely,  if  not 
entirely,  as  the  result  of  modification  of  concrete  attitudes. 
The  process  of  building  up  these  attitudes  is  essentially  a 
process  of  sublimation.  This  means  redirecting  the  tendencies 
from  paths  that  have  proved  to  be  in  conflict  with  the  laws  to 
paths  that  are  in  accordance  with  the  laws.  For  instance, 
many  crimes  are  the  result  of  a  wish  for  excitement  and  new 
experience.  The  wish  is  legitimate,  the  path  taken  by  the 
criminal  to  satisfy  the  wish  ends  in  crime.  The  problem  is  to 
assist  the  prisoner  to  secure  excitement  and  new  experience 
without  violating  laws.  Crime  is  certainly  not  the  only 
interesting  activity.  The  number  of  objects  or  activities  that 
may  be  made  interesting  and  exciting  is  almost  unlimited. 
Recreational  activities,  for  instance,  may  be  substituted,  but 
it  is  necessary  to  find  recreational  activities  that  are  really 
exciting  to  the  prisoner  and  that  will  remain  so  in  ordinary 
society,  not  merely  in  the  monotonous  life  of  the  prison. 
What  will  be  thrilling  to  him  will  be  determined  by  his  other 
attitudes  and  the  definition  he  has  made  of  the  situation  in 
which  he  finds  himself.  Consequently  an  intensive  study  of 
the  attitudes  and  interests  of  each  prisoner  must  be  made 
and  a  great  deal  of  experimentation  carried  on  in  many  cases 


PRISONS:  EDUCATION 


481 


before  it  will  be  possible  to  develop  a  sublimated  activity 
that  will  give  him  the  same  excitement  that  he  previously 
secured  from  crime.  This  method  is  being  used  successfully 
for  juvenile  delinquents  by  the  Institute  of  Juvenile  Research 
in  Chicago.14  Doubtless  many  prisoners  have  attitudes  so 
fixed  or  limited  that  no  substitute  can  be  found,  but  the  pro¬ 
cedure,  at  any  rate,  is  fairly  certain. 

In  this  process  of  socialization  use  can  be  made  of  the 
class  rooms,  vocational  training,  recreation,  religion,  library, 
entertainments,  self-government  league,  and  productive  labor. 
In  fact,  every  part  of  prison  life  can  be  made  a  part  of  the 
educational  system. 

It  is  necessary  to  consider  some  of  the  details  of  prison 
education,  in  this  sense,  with  the  purpose  of  learning  what 
is  now  being  done  and  how  the  system  may  be  improved. 

6.  Hindrances  to  Educational  Work. — Among  the  hin¬ 
drances  to  educational  work  in  prisons  is  the  conception 
that  these  institutions  are  primarily  places  of  punishment, 
in  which  the  prisoners  are  to  serve  a  more  or  less  definite 
time  to  produce  a  specified  amount  of  suffering.  The  walls 
and  bars  needed  to  prevent  escapes  keep  this  aspect  of  the 
prison  continually  before  the  attention  of  the  inmates.  Pris¬ 
oners  conventionally  react  by  a  hostile  attitude  toward  the 
institution  and  all  its  activities;  the  regime  of  the  prison 
tends  to  provoke  and  develop  this  attitude.  The  educational, 
recreational,  religious,  and  other  activities  constantly  struggle 
against  this  attitude  and  generally  with  little  success.  Pris¬ 
oners  cannot  be  expected  to  appreciate  efforts  to  help  them 
when  the  institution  as  a  whole  is  designed  to  injure  them 
and  make  them  suffer.  Those  who  are  most  susceptible  to 
modifying  influences  are  fixed  in  their  hostile  attitudes,  there¬ 
fore,  because  of  the  penal  aspect  of  the  institution.  Probably 
this  difficulty  is  so  great  that  the  institution  should  not  be 
expected  to  modify  behavior  or  attitudes  very  greatly.  But 

14  Claudia  Wannamaker,  “  Problems  in  Recreation  at  Institute 
for  Juvenile  Research,”  Institution  Quart.,  14:  46-51,  June  1923; 
Claudia  Wannamaker,  “  Methods  of  Recreational  Adjustment  as  a 
Form  of  Social  Case  Treatment,”  Mental  Hygiene,  7 :  744—754,  Octo¬ 
ber,  1923. 
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as  long  as  individuals  are  sent  to  such  institutions  for 
comparatively  short  terms  and  then  permitted  to  return  to 
ordinary  society,  every  possible  effort  should  be  made  to  coun¬ 
teract  the  influence  of  the  institution  as  a  whole  by  educa¬ 
tional  methods. 

A  second  hindrance  to  educational  work  is  the  inadequate 
equipment  and  organization  of  this  work.  Some  of  the  details 
of  this  will  be  considered  later,  but  some  of  the  general 
principles  may  be  discussed  here.  The  Massachusetts  state 
prison  has  only  one  room  for  school  purposes;  three  classes 
are  held  there  at  the  same  time.  In  one  of  the  New  York 
prisons  children’s  school  desks  are  used  for  the  adult  prisoners, 
thus  humiliating  and  antagonizing  them.  The  following 
quotations  describe  the  general  situation : 

“  Every  condition  which  should  make  prison  education  stagnant, 
uninspired,  unprogressive,  existsi  today.” 15 

“  Practically  none  of  the  prisons  make  a  serious  attempt  to 
educate  their  prisoners.  The  eight  grades  for  illiterates  are  in  use 
in  places — but  as  a  rule  they  amount  to  little,  both  the  system  and 
the  method  being  antiquated  and  the  spirit  poor.  In  only  one  or 
two  places  is  there  a  real  attempt  to  use  for  educational  purposes  the 
extraordinary  advantages  of  time  and  control  which  prisons  imply.”  10 

During  the  year  ended  June  30,  1921,  550  persons  were 
enrolled  in  the  prison  school  in  the  New  Jersey  State  Prison; 
392  of  these  dropped  out  of  school  during  the  course  of  the 
year  for  the  reasons  given  in  Table  XXXIII.17 

It  is  evident  from  this  list  that  education  is  not  considered 
Very  valuable  and  that  many  other  things  are  permitted  to 
interfere  with  it.  A  few  institutions,  of  course,  have  up-to- 
date  equipment  and  methods.  The  Reformatory  at  Rahway, 
New  Jersey,  might  be  mentioned  as  one  of  these. 

The  third  hindrance  to  educational  work  is  the  productive 
industry  of  the  institution.  This  involves  a  difficult  problem 
of  the  comparative  importance  of  labor  and  formal  education. 
The  school  authorities  generally  insist  that  the  work  should 

15  New  York,  Report  of  Prison  Survey  Committee,  1920,  p.  216. 

16  Tannenbaum,  op.  cit.,  p.  130, 

17  New  Jersey,  State  Prison,  1920-1921,  p.  136. 
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Table  XXXIII 

Number  of  Prisoners  Dropped  from  the  Prison  School  of  New 
Jersey  State  Prison  for  Specified  Reasons,  1921 


Institutional  work,  farm  work,  road  work . 

Lack  of  room . 

Paroled,  discharged,  transferred . 

Suspended,  punished,  solitary  confinement . 

Indifferent,  non-attendance,  own  accord,  undesirable 

Inability  to  learn,  mentally  deficient . 

Poor  health,  poor  eyes . 

Joined  prison  band . . 


143 

41 

22 

74 

67 

10 

30 

5 


Total 


392 


not  interfere  with  school ;  the  warden,  interested  in  the  finan¬ 
cial  status  of  the  institution,  insists  that  the  school  should 
not  interfere  with  the  productive  work.  Consequently  we 
find  the  condition  described  by  the  Prison  Survey  Committee 
of  New  York. 


“  If  an  inmate  is  very  much  needed  in  the  shops,  he  is  not  expected 
to  attend  school.  On  the  other  hand,  if  he  is  no  good  anywhere  else 
around  the  prison,  he  is  sent  to  school.”  18 

In  general  the  school  activities  are  organized  so  that  they 
interfere  as  little  as  possible  with  the  productive  labor.  This 
is  justified  by  the  argument  that  it  is  necessary  that  the 
institution  pay  as  large  a  part  of  its  expenses  as  possible. 
This  should  be  done,  it  is  asserted,  not  merely  in  order  to 
save  money  for  the  tax-payers,  but  in  order  that  the  institu¬ 
tion  may  have  a  surplus  from  which  to  pay  wages  to  the  pris¬ 
oners.  And  wages  must  be  paid  in  order  to  make  productive 
labor  educational.  Or,  stated  otherwise,  the  argument  is: 
The  most  important  education  prisoners  can  receive  is  the 
training  in  regular  labor.  But  they  must  have  an  incentive 
or  they  will  look  upon  their  work  as  slave  labor,  to  be  avoided 
whenever  possible  and  the  relationship  between  effort  and 
reward  will  be  lost.  The  best  incentive  is  a  wage  for  labor, 
but  if  school  activities  interfere  with  production,  the  expenses 
of  the  institution  are  not  met  from  its  products  and  there 


18  New  York,  Report  of  Prison  Survey  Committee,  1920,  p.  216. 
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can  be  no  surplus  from  which  to  pay  wages  and  the  educational 
value  of  the  labor  will  be  lost.19 

On  the  other  hand,  it  is  asserted  that  the  wage  system 
does  not  make  labor  interesting  or  educational  outside  of 
prison  and  that  after  the  newness  wears  off,  it  will  not  make 
labor  attractive  inside  the  prison.  It  is  the  whole  modern 
system  of  production  that  is  at  fault  and  wages  cannot  remedy 
the  defect.  In  addition,  the  criminal  needs  a  fundamental 
modification  of  attitudes  unless  he  is  to  be  retained  in  the 
institution  all  his  life.  Even  if  labor  is  valuable  for  this 
purpose,  many  other  methods  must  be  used,  also,  and  these 
other  methods  are,  in  general,  included  in  the  educa¬ 
tional  system. 

As  a  matter  of  fact  existing  school  work  and  existing 
labor  are  both  of  slight  value  for  the  purpose  of  modification 
of  attitudes.  But  the  improvement  of  both  systems  will  leave 
the  controversy  unsettled. 

The  difficulty  is  that  each  side  is  trying  to  give  a  general 
prescription  for  the  entire  prison  population.  But  it  is  not 
necessary  that  all  prisoners  should  spend  the  same  amount 
of  time  at  labor  and  at  school  work.  A  policy  should  be 
adopted  for  each  individual,  based  on  his  capacities,  needs, 
and  interests.  But  it  will  be  found  that  many  prisoners  are 
somewhat  similar,  so  that  they  can  be  classified;  much  school 
work  can  be  required  of  some  of  these  groups  and  little  or 
no  school  work  of  others. 

7.  The  Teacher. — Investigations  have  shown  that  the 
teachers  in  penal  and  reformatory  institutions,  with  some 
exceptions,  are  poorly  paid  and  are  not  prepared  for  the 
exceedingly  difficult  task  of  teaching  prisoners.  These  teachers 
have  no  conferences  in  most  states  and  generally  have  to  bear 
their  own  expenses  if  they  attend  general  conferences  of 
teachers.  In  New  York  state  special  conferences  of  prison 
teachers  have  been  organized  and  these  are  assisting  to  develop 
a  technique  and  an  esprit  de  corps  among  the  teachers. 

The  general  practice  in  the  state  prisons  is  to  have  one 
civilian  teacher  or  superintendent,  and  inmate  assistants. 


19  New  York,  Report  of  Prison  Survey  Committee ,  1920,  pp.  228  ff. 
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Most  of  the  inmate  teachers  are  poorly  equipped  for  the 
work.  The  situation  in  the  state  prisons  of  New  York  is 
described  by  the  Prison  Survey  Committee  as  follows  : 

“  One  paid  teacher  only  is  provided  for  each  prison.  This 
teacher  has  as  assistants  only  inmates,  who  are  often  assigned  to 
him  because  there  is  no  otuer  work  open  to  them.  Not  one  of  the 
present  inmate  teachers  is  a  trained  teacher,  not  one  even  thought 
of  teaching  until  he  was  assigned  to  the  job,  and  not  one  ever 
intends  to  teach  after  discharge.  The  best  of  the  men  from  the  new¬ 
comers  are  given  office  jobs,  and  he  is  offered  discards.  For  example, 
the  only  inmate  previously  trained  as  a  teacher,  now  in  Auburn,  has 
been  ‘  promoted  ’  to  be  a  butler.”  20 

The  average  length  of  the  experience  of  the  inmate  teach¬ 
ers  in  Sing  Sing  in  1922  was  seven  months;  that  is,  the 
inmate  teachers  beginning  with  no  experience  do  not  continue 
this  work  long  enough  to  acquire  a  good  technique.  In  some 
places  the  head  teacher  has  organized  a  normal  class  for  the 
inmate  teachers. 

Aside  from  the  fact  that  few  prisoners  are  able  to  do 
this  work  efficiently,  the  principal  objection  is  that  the  most 
important  function  of  the  teacher  is  to  serve  as  an  example, 
and  a  convict  is  not  a  good  example. 

“  The  bead  teacher  tries  to  impress  upon  the  convicts  the  desira¬ 
bility  of  education.  An  effort  is  made  to  impress  the  illiterate  how 
much  an  education  will  help  him  when  he  is  released  from  the  prison, 
yet  he  has  before  his  eyes  a  daily  example  of  how  education  has  failed 
when  his  teachers  are  convicts.  .  .  .  It  is  an  illustration  of  the 

fable  of  the  old  crab  advising  her  progeny  to  walk  straight.”  21 

“  Moral  education  in  the  training  schools  requires  the  leadership 
of  persons  who  share  common  experiences  with  the  inmates  and  are 
able  by  natural  comradeship  and  example  to  gain  sympathetic  atten¬ 
tion  for  the  best  ideals  and  habits  of  life.”  22 

The  objection  against  inmate  teachers  would  be  decreased 
considerably  if  it  could  be  certain  that  the  “  natural  leaders  ” 
among  the  prisoners  were  selected  as  teachers.  It  is  necessary 

20  Ibid.,  p.  216. 

21  New  York,  Department  of  Efficiency  and  Economy,  1915,  vol. 
4,  p.  771. 

22  E.  S.  Ames,  “  The  Moral  Education  of  the  Training  School 
Inmate,”  Natl.  Conf.  Social  Work,  1919,  pp.  126-127. 
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to  change  the  whole  public  opinion  of  the  prison  and  the 
leaders  among  the  prisoners  could  exert  considerable  influence 
in  doing  this  if  they  had  the  ability  to  act  as  teachers.  In 
general,  however,  it  is  distinctly  preferable  to  have  teachers 
who  represent  ordinary  society,  who  have  had  sufficient  expe¬ 
rience  with  delinquents  to  be  able  to  understand  them  and 
to  present  the  school  work  in  ways  that  appeal  to  the  prisoners. 

In  the  reformatories  and  especially  in  the  reformatories 
for  juvenile  delinquents  it  is  customary  to  have  the  teaching 
force  composed  entirely  of  civilians.  In  some  places  the 
reformatory  school  is  a  branch  of  the  regular  public  school, 
with  types  of  teachers,  curriculum,  and  procedure  identical 
with  those  of  the  public  school.  This  is  a  doubtful  policy, 
however.  The  delinquents  are  a  special  group  and  need 
special  procedure  afid  policies  adapted  to  them. 

8.  Curriculum. — In  most  state  prisons  the  curriculum  is 
confined  to  reading  and  writing.  In  New  York,  for  instance, 
the  course  consists  of  the  study  of  one  thousand  words  selected 
by  the  teachers.  The  prisoners  are  taught  to  pronounce,  spell, 
and  write  these  words.  About  nine-tenths  of  the  formal 
educational  work  in  prisons  is  nothing  more  than  this.  Of 
the  other  subjects  that  are  included,  generally  for  a  very 
small  number  of  advanced  prisoners,  the  ones  given  most 
frequently  are  bookkeeping,  drawing,  stenography,  and  civics. 
Comparatively  few  institutions  give  courses  in  any  of  the 
social  sciences  other  than  civics,  though  it  is  evident  that 
the  social  sciences  should  make  the  greatest  contribution  to 
the  modification  of  the  attitudes  of  the  prisoners,  by  developing 
an  appreciation  of  the  traditions  of  organized  society.  It  is 
evident  that  the  curriculum  must  be  greatly  enlarged  and  it 
is  not  necessary  that  reading  and  writing  should  be  prereq¬ 
uisites  to  all  of  the  advanced  work.  The  citizenship  courses 
in  the  Army  proved  that  even  illiterates  can  acquire  an  appre¬ 
ciation  of  the  standards  and  ideals  of  American  society. 

9.  Classification  and  Assignment  of  Prisoners. — Illit¬ 
erates  in  prison  are  assigned  to  the  equivalent  of  the  first 
grade  of  the  public  schools.  Those  who  have  completed  some 
of  the  grades  in  the  public  schools  are  customarily  classified 
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in  prison  schools  so  that  they  will  continue  their  school  work 
from  the  point  where  it  was  dropped.  If  they  have  already 
finished  the  regular  courses  offered  by  the  prison  school, 
arrangements  are  sometimes  made  for  advanced  courses,  but 
most  of  the  prisoners  have  no  opportunity  or  incentive  to 
take  advanced  work.  If  certain  prisoners  cannot  learn  read¬ 
ily,  they  are  dropped  from  the  school. 

Many  prisons  are  making  efforts  now  to  classify  prisoners 
in  a  more  careful  way  than  this.  In  many  institutions  mental 
tests  are  used  as  a  means  of  classifying  prisoners  according 
to  mental  ages.  A  few  institutions  give  standardized  educa¬ 
tional  tests  and  assign  the  prisoners  to  school  work  according 
to  their  abilities  as  thus  measured.  When  this  method  is 
used,  it  is  necessary  to  have  ungraded  classes,  since  one 
prisoner  will  be  found  retarded  in  arithmetic  and  advanced 
in  composition,  and  another  prisoner  will  be  the  reverse. 

In  Preston  School  all  the  juvenile  delinquents  who  work 
at  one  trade  are  assigned  to  the  same  class  in  school,  regardless 
of  mental  age  or  educational  development.  This  is  justified 
by  that  school  by  the  argument  that  the  common  interest  in 
one  trade  will  serve  as  a  basis  of  education  for  the  group.  They 
.assert  that  the  other  methods  have  failed  because  the  prisoners 
are  not  interested  in  the  school  work  and  this  is  due  to  the 
lack  of  a  common  interest. 

Whether  this  Preston  method  will  succeed  better  than 
the  others  will  depend  on  the  method  of  assigning  the  pris¬ 
oners  to  trades.  It  is  clear  that  there  should  be  something 
more  than  the  mere  fact  of  similarity  of  trades  to  regulate 
the  assignment  to  school  work.  The  classification  should 
be  based  on  a  thorough  study  of  each  prisoner,  in  which  the 
trade  to  be  followed  would  be  merely  one  item.  The  combi¬ 
nation  of  attitudes  and  abilities  should  determine  both  the 
assignment  to  trades  and  to  school  work. 

10.  Vocational  and  Trade  Training. — Hill  reported  in 
1913  that  19  state  prisons  out  of  55  examined  taught  trades.23 
The  Committee  of  the  American  Prison  Association  in  1919 

23 A.  C.  Hill,  “Prison  Schools,”  United  States  Bureau  of  Educa¬ 
tion,  1913,  Bui.  27,  p.  15. 
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made  an  estimate  that  was  about  the  same  as  Hill’s.24  This 
implies  a  liberal  interpretation  of  the  term  “  trade  training  ” 
and  includes  many  institutions  which  do  nothing  except 
supervise  the  prisoners  in  their  productive  and  institutional 
work.  The  number  of  prisoners  who  receive  real  trade  train¬ 
ing  is  very  small.  The  New  York  Prison  Survey  Commit¬ 
tee  reported : 

“The  examination  of  what  was  being  accomplished  (in  state 
prisons)  in  vocational  training  was  quickly  dismissed  for  the  reason 

that  there  was  no  such  training  in  evidence  in  any  prison.”  25 

• 

The  state  prison  of  New  Jersey  has  made  a  good  beginning 
by  the  careful  study  of  prisoners  on  entrance,  determining 
their  capacities  and  interests  and  assigning  them  to  work 
in  accordance  with  the  findings.  This  examination  of  the 
prisoner  was  preceded  by  an  analysis  of  the  different  kinds 
of  work  provided  in  the  institution.  Thus  it  is  possible  to 
make  a  more  satisfactory  assignment  of  the  prisoners  to 
tasks  and  this  furnishes  the  basis  for  training  in  specified 
forms  of  work.  The  training,  however,  has  not  been  developed 
in  proportion  to  the  method  of  assignment. 

A  great  deal  of  attention  has  been  devoted  to  the  desir¬ 
ability  of  teaching  agriculture  to  prisoners  and  the  general 
tendency  in  the  last  generation  has  been  to  establish  institu- 
'  tions  in  the  country  so  that  agriculture  can  be  carried  on. 
It  is  maintained  that  this  has  the  advantage  of  solving  the 
convict  labor  problem,  of  breaking  the  monotony  of  prison 
life,  of  helping  supply  the  big  demand  for  farm  labor,  and 
of  training  the  prisoner  for  an  occupation  in  which  the  temp¬ 
tations  and  pressures  after  his  release  will  be  less  severe. 
But  the  disadvantages  of  this  are  evident.  In  most  parts 
of  the  United  States  not  much  farm  work  can  be  done  in 
winter,  farmers  are  unwilling  to  hire  ex-convicts,  and  many 
prisoners  come  from  the  cities  and  are  unwilling  to  live  on 
farms.  It  is  as  unwise  to  attempt  to  fit  all  prisoners  for 
agriculture  as  for  the  barber’s  trade  or  the  automobile  indus- 

24  F.  Moore  (Chairman),  “Report  of  the  Special  Committee  on 
Prison  Labor,”  Amer.  Prison  Assoc.,  1919,  p.  122. 

25  New  York,  Report  of  Prison  Survey  Committee,  1920,  p.  162. 
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try.  Unquestionably  agriculture  is  desirable  as  an  occupation 
for  some  prisoners  and  they  should  be  trained  in  it.  Whether 
a  particular  prisoner  should  be  trained  in  agriculture  or  some 
other  occupation  should  be  determined  by  his  attitudes, 
experiences,  and  abilities. 

The  vocational  training  in  reformatories  for  young  adults 
is  not  much  better,  on  the  whole,  than  in  the  state  prisons. 
After  a  careful  survey  of  fifteen  state  reformatories,  Nalder 
concluded  that  the  industrial  training  in  those  institutions 
was  not  successful,  that  modern  industry  requires  many 
unskilled  workmen,  and  that  it  would  be  preferable  to  devote 
the  time  to  developing  right  attitudes.26  He  found  that 
about  18.5  per  cent,  of  the  9251  inmates  of  these  reformatories 
were  being  taught  trades  in  trade  classes ;  the  others  acquired 
merely  a  smattering  of  knowledge  from  the  institutional  and 
productive  work.  The  greatest  difficulty  is  that  the  inmates 
either  stay  in  the  institution  for  too  short  a  time  to  acquire 
a  trade  or  else  shift  from  one  trade  to  another.  A  most 
admirable  system  was  devised  for  Elmira,  based  on  the 
courses  given  in  a  private  trade  school.  But  very  few  of  the 
inmates  completed  any  of  the  courses.  In  the  year  1921 
instruction  in  trades  was  given  to  1462  inmates,  of  whom 
only  26  graduated  from  their  trades;  the  highest  proportion 
of  graduates  was  in  typewriting  and  stenography,  in  which 
35  were  enrolled  and  4  graduated;  none  of  the  130  who  took 
instruction  in  bricklaying  graduated;  of  87  who  took  bar- 
bering  only  1  graduated.27 

The  institutions  for  juvenile  delinquents  have  attempted 
to  give  trade  training,  but  they  are  handicapped  by  the  fact 
that  most  of  the  inmates  are  very  young  and  remain  in  the 
institution  for  a  very  short  time.  The  average  age  of  the 
inmates  in  Industry,  New  York,  is  thirteen  years  and  the 
average  period  in  the  institution  is  one  year.  Even  if  such 
juveniles  do  develop  vocational  skill,  they  cannot  acquire 
positions  when  they  are  released.  The  best  training,  for 

26  F.  F.  Nalder,  The  American  State  Reformatory ,  p.  420. 

27  New  York,  Elmira  Reformatory ,  1922,  p.  105. 
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instance,  in  the  Honse  of  Refnge  was  in  telegraphy,  but 
when  the  boys  with  some  skill  in  telegraphy  applied  after 
release  for  jobs,  they  became  messenger  boys  for  the  tele¬ 
graph  companies. 

The  belief  that  the  small  amount  of  literary  education 
in  institutions  for  juvenile  delinquents  is  offset  by  consid¬ 
erable  attention  to  vocational  training  does  not  seem  to  be 
entirely  justified.  And  the  number  trained  in  vocations  has 
not  increased  appreciably  from  1900  to  1918.28 

It  is  hardly  necessary  to  mention  the  fact  that  the-  jails 
and  workhouses  characteristically  have  no  vocational  training. 
In  the  small  number  of  these  institutions  that  have  any  labor 
some  skill  may  be  acquired  in  connection  with  the  main¬ 
tenance  work  for  the  institution  or  the  productive  labor. 

11.  Correspondence  Courses. — Hill  reported  that  in 
1913  eight  prisons  had  made  arrangements  for  correspondence 
courses  for  the  prisoners.  Such  courses  have  probably 
increased  in  number  since  that  time.  Arrangements  have 
been  made  by  the  Y.  M.  C.  A.  and  the  Welfare  League  for  the 
prisoners  in  the  state  prisons  of  New  York  to  take  correspond¬ 
ence  courses,  but  the  wardens  are  still  doubtful  about  such 
work.  The  prisoners  in  Kansas  may  take  correspondence 
courses  from  the  University  of  Kansas,  on  payment  of  a  fee  of 
one  dollar;  the  courses  include  soils,  farm  drainage,  stock 
breeding,  shop  mathematics,  and  other  vocational  courses. 
Similar  arrangements  exist  in  Pennsylvania  with  Penn  State 
College,  but  in  1917  only  68  out  of  1400  prisoners  were  taking 
advantage  of  this  opportunity.  The  institution  in  which  the 
greatest  amount  of  correspondence  work  is  done  at  present 
is  San  Quentin,  California.  The  correspondence  courses  there 
are  divided  into  two  groups — academic  and  agricultural. 
The  registration  in  these  correspondence  courses  is  given  in 
Table  XXXIV.29 

28 United  States,  Bureau  of  Education,  Biennial  Survey,  1916- 
1918,  vol.  4,  p.  759. 

20  California  Board  of  Prison  Directors,  1921-1922,  p.  95.  The 
population  of  the  Prison  on  July  1,  1920,  was  1848;  on  July  1, 
1922,  it  was  2445. 
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Table  XXXIV 


Registration  in  Correspondence  Courses,  San  Quentin  Prison 


Academic 

Agricultural 

Both 

Registration,  June  30,  1920 . 

323 

110 

433 

Registration,  June  30,  1922 . 

797 

53 

850 

Per  cent,  of  registrants  who  com¬ 
pleted  course,  1920—22 . 

32 

66 

34 

It  is  evident  that  such  correspondence  courses  can  be 
made  of  great  value  to  the  prisoners  who  have  advanced 
beyond  the  elementary  grades. 

12.  Prison  Library. — Almost  all  of  the  penal  and  reform¬ 
atory  institutions,  except  the  jails  and  workhouses,  have 
libraries.  But  the  library  is  seldom  in  charge  of  a  trained 
librarian.  It  is  generally  in  charge  of  the  chaplain.  Few 
of  these  chaplains  are  able  to  do  the  library  work  efficiently, 
though  probably  few  could  be  found  who  have  the  attitude 
of  the  chaplain  in  the  Maryland  House  of  correction.  He 
recommended  that  the  library  in  that  institution  should  be 
abandoned  for  the  following  reason : 

“  The  men  earn  a  good  deal  of  money  and  for  the  most  part  spend 
it.  If  they  want  reading  matter  they  can  supply  their  wants  for 
themselves  by  subscribing  to  the  various  magazines.” 30 

In  addition  the  selection  of  books  is  seldom  suitable.  H. 
H.  Hart  states 

“  Not  one  library  in  ten  has  a  suitable  selection  of  books.  Most 
of  them  are  composed  of  one-third  unreadable  books  and  one-half 
trash.”  31 

And  Miss  Curtis,  who  made  a  study  of  the  catalogues  of 
twenty-three  prison  libraries,  summarized  her  findings 
as  follows : 

“  With  few  exceptions  they  are  far  below  the  grade  of  the  average 
public  library  of  the  same  size;  the  classes  of  history,  biography  and 
travel,  which  should  be  especially  strong,  are  often  filled  with  out- 

30  Maryland  State  Board  of  Prison  Control,  1922,  p.  90. 

31  Hill,  op.  cit.,  p.  22. 
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of-date  and  unreadable  books.  It  is  surprising  that  detective 
stories  figure  largely  in  the  fiction  lists.”  32 

Miss  Curtis  found,  also,  that  these  prison  libraries  con¬ 
tained  many  books  which  emphasized  sensual  details;  for 
instance,  Elinor  Glyn’s  Three  Weeks,  which  is  probably  found 
in  no  public  library  in  the  country,  was  listed  in  three  of 
the  twenty-three  prison  libraries.  As  might  be  expected, 
the  fiction  has  the  largest  circulation.  For  instance,  the 
prison  library  in  Folsom,  California,  contains  4027  volumes, 
of  which  75  per  cent,  are  fiction;  but  91  per  cent,  of  the 
circulation  in  1922  was  fiction. 

The  state  prison  in  Joliet,  Illinois,  has  the  largest  library 
of  all  the  prisons,  but  the  average  book  there  was  issued 
only  1.8  times  in  the  year  1916,  while  the  average  book  in 
Clinton  Prison,  New  York,  was  issued  28.5  times.  The  aver¬ 
age  prisoner  in  Iowa  state  prison  withdraws  about  five  times 
as  many  books  a  year  as  the  average  prisoner  in  Joliet.33  This 
is  probably  due  to  the  prison  regulations  governing  the  library 
privileges,  different  selection  of  books  in  the  library,  and 
different  definitions  of  “  book  ”  in  the  reports.  Every  one  of 
the  prisoners  in  the  Reformatory  at  Jeffersonville,  Indiana, 
used  the  library;  the  library  contains  10,892  books  and  the 
circulation  in  1916  was  83,191  books  and  85,559  magazines. 
This  library  has  an  annual  appropriation  from  the  state  of 
$1000,  while  for  decades  at  a  time  many  other  institutions 
have  no  funds  for  books. 

The  institutions  for  juvenile  delinquents  do  not  have  as 
satisfactory  libraries  as  the  institutions  for  adults.  Of  31 
juvenile  reformatories  studied  in  1916,  nine  had  no  libraries 
and  of  the  others  fifteen  had  made  no  book  purchases  during 
the  year,  one  of  these  none  in  nine  years.34 

If  the  library  is  to  play  an  important  part  in  the  formation 
of  new  attitudes  and  a  new  point  of  view,  the  books  must  be 

32  Florence  R.  Curtis,  “  What  the  Convict  Reads,”  Survey  29. 
pp.  323-325,  December  14,  1912. 

33  Florence  R.  Curtis,  The  Libraries  of  the  American  State  and 
National  Institutions  for  Defectives,  Dependents,  and  Delinquents, 
p.  26. 

34  Ibid.,  p.  22. 
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selected  very  carefully  and  the  reading  must  be  supervised. 
Library  authorities  have  made  a  few  experiments  in  placing 
selected  libraries  in  penal  and  reformatory  institutions,  and 
some  of  these  have  met  with  considerable  success.  But  even 
in  these  experiments  particular  books  have  not  been  selected 
for  particular  prisoners  on  the  basis  of  a  comprehensive 
knowledge  of  the  personality  of  the  prisoners. 

13.  Entertainments. — Many  institutions  have  frequent 
entertainments  in  the  form  of  music,  plays,  picture  shows, 
lectures,  or  recitals.  Eight  of  the  fifteen  state  reformatories 
own  and  use  moving  picture  machines.  Some  institutions 
secure  films  from  the  companies  at  very  low  rates,  either  by 
showing  the  films  that  have  been  practically  worn  out  in 
commercial  houses,  or  by  showing  in  the  forenoons  the  films 
that  are  shown  in  the  commercial  houses  of  the  town  during 
the  afternoons  and  evenings.  But  other  institutions  are 
decidedly  handicapped  and  sometimes  for  trivial  reasons. 
The  State  Department  of  Education  of  New  York  offered  to 
loan  a  balopticon  to  the  state  prison  so  that  visual  education 
could  be  developed,  but  the  balopticon  could  not  be  used 
because  the  window  shades  in  the  assembly  room  of  the  prison 
would  not  keep  out  the  light  and  new  shades  could  not 
be  secured. 

Most  institutions  have  bands  or  orchestras  or  both,  and 
most  of  them  have  choirs  or  choruses.  Such  activities  are 
decidedly  beneficial  from  the  standpoint  of  the  development 
of  morals  and  socialization.  The  ones  in  which  the  prisoners 
participate  are  probably  most  valuable.  But  the  procedure  is 
too  mechanical  and  not  sufficiently  adjusted  to  the  needs  of 
particular  prisoners  to  be  of  the  greatest  value. 

14.  Ethical  Training. — Some  other  methods  of  formal 
ethical  training  have  been  suggested  and  need  to  be  con¬ 
sidered.  Much  attention  has  been  attracted  by  a  class  in 
ethics  which  Brockway  established  in  Elmira.  Of  this  class 
Brockway  said 

“  The  practical  purpose  of  the  class  was  not,  as  might  at  first 
thought  be  supposed,  directly  to  inculcate  moral  maxims  in  expecta¬ 
tion  that  the  prisoners  would  unconsciously  adopt  the  maxims,  and 
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afterwards  shape  their  conduct  in  accordance  therewith,  but  rather 
to  create  in  their  minds  a  habit  of  qualitative  moral  discrimination.”  35 

The  class  was  in  charge  of  Charles  A.  Collins,  a  practicing 
attorney,  who  later  became  a  teacher  of  law  in  Cornell  Univer¬ 
sity.  He  decribed  the  procedure  as  follows : 

“  Ethical  study  calls  for  a  keen,  critical,  dissecting  spirit,  and 
it  is  thereby  precisely  adapted  to  receive  the  immediate  attention 
of  a  prison  audience.  Not  merely  learning  moral  maxims  nor  listen¬ 
ing  to  good  advice  is  meant,  but  the  culture  of  that  temper  of 
mind  and  soul  designated  by  the  great  modern  teacher,  Arnold  of 
Tugby,  as  ‘  moral  thoughtfulness.’  Answering  back  their  arguments 
firmly  and  sharply  the  audience  will  be  curious  to  see  what  one  of 
their  member  will  say.  Their  interest  will  be  transferred  to  the 
replies  of  the  teacher.  Men  who  say  nothing  will  begin  to  think 
what  they  might  say.  ...  To  have  attracted  interested  atten¬ 
tion  is  more  than  half  the  battle.  ,  .  .  However  it  may  be  with 

religion,  there  is  no  such  thing  as  a  sudden  conversion  to  morality. 
Morality  means  firmly  set  habits  acquired  by  long  practice  and 
severe  discipline.  Men  cannot  be  kept  steadily  thinking  with  a 
genuine  interest  on  higher  and  better  things,  with  reference  to  better 
ends,  without  acquiring  better  habits  of  thought.”  36 

The  prisoners  entered  into  the  discussion  very  freely. 
Professor  J.  W.  Jenks  of  Cornell,  who  attended  some  of  the 
classes,  stated  that  the  general  level  of  the  discussion  was 
about  that  of  the  senior  classes  in  the  University. 

Many  of  the  reformatories  have  established  military  drill 
and  urge  its  value  as  a  means  of  teaching  self-control,  obe¬ 
dience,  and  respect  for  authority.  While  some  individuals 
may  be  modified  in  that  way,  as  a  general  method  of  reforma¬ 
tion  it  is  a  vain  hope.  If  anything  is  certain  about  reforma¬ 
tion  it  is  that  the  method  of  forcing  persons  through  a  rigid 
and  mechanical  scheme  of  external  conformity  is  practically 
useless.  As  soon  as  the  external  compulsion  is  removed,  the 
behavior  is  just  as  it  was,,  before. 

It  is  sometimes  asserted  that  the  system  of  grades,  with 
greater  privileges  for  those  in  the  advanced  grades,  teaches 
prisoners  to  obey  the  rules  and  control  their  conduct  in  order 
to  secure  the  rewards.  This  is  probably  better  than  the  system 

35  Brockway,  op.  cit.,  pp.  246  ff. 

36  Ibid.,  pp.  249-250,  256. 
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of  penalties  for  failure  to  obey  the  rules,  but  is,  like  the 
military  method,  too  mechanical  and  does  not  carry  with  it  a 
real  modification  of  attitudes  and  interests. 

15.  The  Honor  System  and  Self-government  in  Rela¬ 
tion  to  Prison  Education. — The  honor  system  and  self- 
government  are  frequently  advocated  for  their  educational 
value  to  the  prisoners.  Opinion  regarding  the  effects  of  self- 
government  on  the  regular  school  system  is  divided.  Hill 
reports  that  “  this  notion  wrecked  the  school  in  Sing  Sing 
for  a  long  time,”  37  while  Klein  gives  the  other  side  as  follows : 

<e  A  real  impetus  has',  been  given  to  education  in  the  state  prisons 
as  a  result  of  the  work  of  the  Mutual  Welfare  League  at  Sing  Sing 
Prison.  .  .  .  The  prisoners  succeeded  in  organizing  a  school  with 

varied  branches  of  instruction  in  which  pupils  worked  with  a  will. 
Compared  with  the  stagnant  deadly  routine  instruction  in  the  offi¬ 
cial  school  of  the  prison,  the  work  of  the  Mutual  Welfare  School 
has  been  like  an  educational  revolution.  ...  In  the  field  of 
industrial  or  vocational  training,  as  in  the  field  of  education,  the 
most  promising  start  has  been  made  in  Sing  Sing  under  its  inmate 
organization.  Classes  in  commercial  subjects,  in  machine  construc¬ 
tion,  in  mechanical  drawing,  and  the  like,  were  organized,  and  suc¬ 
cessfully  conducted  by  the  committee  on  education  of  the  Mutual 
Welfare  League.  They  have  had  the  cooperation  from  time  to  time 
of  experts  from  the  state  education  department  and  others.” 38 

The  school  work  of  the  self-government  league  has  not 
continued  to  be  as  satisfactory  as  it  was  in  the  beginning, 
but  this  may  not  be  the  fault  of  self-government.  It  is  clearly 
desirable  to  have  the  prisoners  take  an  active  part  in  the 
educational  work  of  the  prison;  whether  this  is  done  through 
the  self-government  organization  or  otherwise  is  not  important. 

In  some  places  the  prisoners  are  given  control  over  the 
entertainments  and  group  organizations.  In  Preston  School 
in  California,  for  instance,  a  department  of  social  work,  under 
the  control  of  the  inmates,  has  charge  of  the  organization 
of  clubs,  study  classes,  band,  games,  and  athletics.  It  is 
clearly  desirable  that  the  prisoners  should  participate  in  the 
control  of  such  activities. 

37  New  York,  Report  of  Prison  Survey  Committee,  1920,  p.  235. 

38  Klein,  op.  cit;,  pp.  315  and  324. 
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But  the  argument  for  self-government  is  that  it  gives 
the  prisoners  an  opportunity  to  make  choices,  to  discuss,  to 
cooperate  with  others.  Tannenbaum  tells  of  one  of  the 
“  toughs  ”  from  New  York  City  who  reported,  after  some 
experience  with  self-government  in  prison,  that  he  had  learned 
to  argue  with  people ;  previously  a  disagreement  had  been  the 
occasion  for  a  fight.39  Self-government  is  valuable,  also, 
from  the  educational  point  of  view  in  that  it  tends  to  affect 
the  public  opinion  of  the  prison  and  thus  develop  and  direct 
the  opinion  of  the  group  as  a  whole  toward  the  systematic  and 
orderly  life  of  the  community.  It  seems  clear  that  it  has  this 
advantage  and  that  it  is  very  valuable.  But,  as  indicated 
above,  the  disadvantages  and  difficulties  of  self-government 
make  it  impossible  as  a  general  and  unrestricted  method 
of  control. 

16.  Relation  to  the  State  Department  of  Education. — 

The  state  department  of  education  should  be  intimately 
related  to  the  educational  work  of  the  penal  and  reformatory 
institutions.  Two  suggestions  have  been  made  regarding 
this.  One  is  that  the  control  and  administration  of  these 
institutions  should  be  placed  in  the  department  of  education, 
on  the  ground  that  these  institutions  are  essentially  educa¬ 
tional  institutions.  This  suggestion  seems  to  be  impractical 
and  undesirable  and  will  be  considered  later.40  The  second 
suggestion  is  that  the  state  department  of  education  should 
cooperate  with  the  prison  authorities  in  the  educational  work 
of  the  institutions,  including,  at  this  point,  only  the  literary 
and  vocational  training.  This  suggestion  is  not  entirely  spe¬ 
cific  and  no  definite  plan  has  been  formulated.  Sometimes  it 
appears  that  this  is  intended  to  mean  a  division  of  the  control, 
with  statutory  regulations  regarding  the  educational  work  of 
such  institutions,  and  with  authority  vested  in  the  department 
of  education  to  carry  out  these  regulations.  It  is  highly 
undesirable  to  have  such  a  division  of  authority.  But  it  is 
possible  to  have  cooperation  without  this  division  of  author- 

39  Tannenbaum,  op.  cit.,  p.  55. 

40  Below,  pp.  610-611. 
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ity.  The  state  department  of  education  can  take  an  interest 
in  and  give  advice  regarding  the  educational  work  of  prisons. 
Such  assistance  is  already  given  in  some  states  and  should 
be  generally  extended  to  all  states  and  all  institutions. 
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CHAPTER  XXI 

RELEASE  FROM  PRISON 

The  exits  from  prison  are  more  numerous  than  the 
entrances  into  prison.  Entrance  into  prison  on  sentence  must 
always  be  by  way  of  the  court,  generally  in  accordance  with 
conditions  fixed  by  the  legislature.  But  one  may  be  released 
from  prison  by  completion  of  the  full  term  imposed  b}^  the 
legislature  or  the  court,  or  before  the  end  of  the  full  term  by 
an  executive  who  grants  a  pardon  or  commutation,  or  an 
administrative  board  that  grants  a  parole  or  a  release  on  good 
time.  That  is,  acting  by  authority  of  the  constitution  or 
statutes,  the  legislature,  the  court,  an  executive,  or  an  admin¬ 
istrative  board  may  affect  the  time  of  release  of  a  prisoner. 

I.  Pardon 

1.  Pardon  and  Some  Related  Concepts. — The  modifica¬ 
tion  of  penalties  by  the  executive  may  take  the  form  of  pardon, 
commutation,  or  amnesty.  A  pardon  is  an  act  of  mercy  or 
clemency,  ordinarily  by  an  executive,  by  which  a  criminal  is 
excused  from  a  penalty  which  has  been  imposed  upon  him. 
It  has  been  held  in  many  decisions  that  the  pardon  wipes  away 
guilt  and  makes  the  person  who  committed  the  crime  as 
innocent  as  though  he  had  not  committed  it.  Pardon  may 
be  either  conditional  or  absolute.  The  conditional  pardon 
is  one  in  which  the  guilt  is  wiped  away  on  condition  that 
the  offender  perform  certain  acts  or  refrain  from  certain 
acts  specified  by  the  pardoning  power,  such  as  leaving  the 
country  or  abstaining  from  intoxicating  liquors.  If  a  person 
who  has  received  a  conditional  pardon  fails  to  perform  the 
required  acts,  the  pardon  becomes  void  and  he  can  be  returned 
to  prison  for  the  remainder  of  his  original  term. 

Commutation  of  sentence  is  a  reduction  of  the  penalty, 
say  from  ten  years  to  five  years.  A  sentence  is  frequently 
commuted  so  as  to  expire  at  once.  It  is  sometimes  said  that 
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a  commutation  of  sentence  is  a  conditional  pardon,  the  orig¬ 
inal  penalty  being  removed  on  condition  that  the  offender 
serve  the  shorter  sentence  then  imposed.  But  there  is  no  such 
condition  in  the  commuted  sentence  that  expires  at  once,  and 
in  addition  the  commutation  differs  from  the  conditional 
pardon  in  that  it  does  not  wipe  away  guilt  in  the  eyes  of 
the  law,  and  consequently  does  not  restore  civil  rights  as  does 
a  pardon. 

Amnesty  is  a  pardon  applied  to  a  group  of  criminals,  as, 
for  instance,  all  who  have  violated  a  specific  law.  Amnesty 
has  now  been  almost  entirely  abandoned.  Some  writers, 
however,  have  incorrectly  asserted  that  probation,  parole, 
and  good  time  laws  are  in  reality  amnesties, 

A  reprieve  or  respite  is  a  temporary  postponement  of  the 
execution  of  a  sentence,  generally  with  the  purpose  of  further 
investigation  of  the  guilt  of  the  prisoner. 

2.  History  of  Pardons. — From  very  early  times  the  exec¬ 
utive  had  authority,  more  or  less  restricted,  to  grant  pardons. 
In  England  it  was  not  until  the  time  of  Henry  VIII  that 
complete  authority  to  grant  pardons  was  vested  in  the  crown. 
In  France  in  the  early  days  of  the  Revolution  the  executive 
was  prohibited  from  commuting  sentences  in  all  cases  tried 
by  jury.  In  the  American  colonies  the  pardoning  power 
was  generally  conferred  on  the  executive,  but  in  a  few  cases 
was  vested  in  the  assembly.  After  the  Revolution,  because 
of  the  fear  of  executives,  the  pardoning  power  was  generally 
retained  by  the  legislative  assembly,  or  the  governor  was 
authorized  to  use  this  power  only  with  the  consent  of  the 
assembly.  But  a  tendency  soon  set  in  to  increase  the  power 
of  the  governor  in  this  field,  and  it  is  only  recently  that  this 
tendency  has  been  off-set  by  the  provision  of  pardon  boards 
with  more  or  less  power.1 

3.  Analysis  of  the  Laws  Regarding  Pardon. — In  eigh¬ 
teen  states  the  governor  shares  the  power  to  pardon  with  a 
board  or  council,  having  no  more  power  than  any  other  mem¬ 
ber  of  the  board  in  some  of  these  states.  In  thirty  states  the 
governor  has  the  sole  and  complete  power  to  pardon,  though 


1  C.  Jensen,  The  Pardoning  Poiver  in  the  United  States,  pp.  9-10. 
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in  twenty-five  of  these  states  there  is  an  advisory  pardon  board, 
with  no  power.  In  most  states  in  which  the  governor  has 
the  sole  and  complete  power  to  pardon,  he  secures  it  not  by 
specific  statement  of  the  constitution  but  by  assumption  from 
the  doctrine  of  the  separation  of  powers.  But  in  all  states 
the  legislature  has  authority  to  regulate  the  procedure  and 
therefore  to  determine,  to  some  extent,  the  conditions  under 
which  pardons  shall  be  granted. 

Special  pardon  boards  are  found  in  39  states,  the  senate 
or  legislative  assembly  acts  as  pardon  board  in  4  states,  and 
5  states  have  no  pardon  boards.2  In  the  25  states  in  which 
the  pardon  board  is  merely  advisory  it  may  nevertheless  have 
complete  control  of  the  granting  of  pardons.  In  Indiana, 
for  instance,  the  governor  is  not  required  to  follow  the  recom¬ 
mendation  of  the  pardon  board,  but  in  1921  he  did  so  in 
every  case.  But  in  California,  where  the  legal  condition  is 
the  same,  only  19  per  cent,  of  the  pardons  granted  by  the 
governor  during  the  first  four  and  a  half  years  of  the  existence 
of  the  board  had  been  recommended  by  the  board.  In  South 
Carolina,  if  the  governor  rejects  the  recommendation  of  the 
board,  he  is  required  to  report  to  the  legislature  his  reasons 
for  doing  so.  In  thirty-one  states  the  governor  or  board  of 
pardons  is  required  to  report  each  case  to  the  legislature  at 
its  next  regular  session.  The  composition  of  the  board  of  par¬ 
dons  varies  widely  from  state  to  state,  but  generally  includes 
some  officers  of  state,  such  as  the  attorney-general,  the  secre¬ 
tary  of  state,  or  the  chief  justice  of  the  highest  court.3 

The  President  of  the  United  States  is  authorized  to 
grant  pardons  to  those  who  violate  federal  laws,  except  in 
cases  of  impeachment.  Ordinarily  pardons  are  granted  only 
to  those  who  are  recommended  by  the  district  attorneys  and 
judges,  but  not  all  of  the  persons  recommended  receive  par¬ 
dons.  Out  of  1116  applications  for  pardons  which  were  acted 
upon  in  1921  by  the  President,  475  were  thrown  out  by 
adverse  reports  of  attorneys  and  judges;  of  the  641  on  which 


2  Ibid.,  pp.  15-16. 

3  Ibid.,  pp.  19-21. 
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a  favorable  report  was  made,  pardons  or  commutations  were 
granted  to  only  48 5. 4 

Mayors  are  given  authority,  with  many  restrictions,  in  a 
few  states  to  grant  pardons  to  those  who  violate  municipal 
ordinances.  This  power  has  been  greatly  abused  in  a  few 
cities,  but  the  exercise  of  the  right  seems  to  be  decreasing.5 

4.  Criticisms  of  the  Pardon  System. — The  pardoning 
system  has  been  assailed  by  many  people  and  many  have 
demanded  that  it  be  completely  abolished.  The  arguments 
most  frequently  advanced  for  abolishing  it  are  as  follows  :  It 
is  a  device  by  which  criminals  who  have  political  influence  or 
other  influence  can  escape  a  penalty.  It  produces  an  unfavor¬ 
able  effect  on  prisoners  in  that  they  try  to  secure  a  pardon 
rather  than  reform.  It  makes  the  court  careless  in  imposing 
sentences  or  enables  judges  to  impose  very  heavy  penalties 
at  a  time  of  public  frenzy  and  later  recommend  clemency. 
But  the  principal  criticism  of  the  ordinary  method  of  grant¬ 
ing  pardons  is  that  the  governor,  upon  whom  the  responsi¬ 
bility  rests,  does  not  have  time  to  determine  whether  the 
pardons  should  be  granted.  A  governor  of  New  York  State 
asserted  that  the  state  should  have  two  governors,  one  to 
attend  to  pardon  matters  and  another  to  attend  to  the  rest 
of  the  business  of  the  state.  Because  the  governor  does  not 
have  reliable  information  on  which  to  base  a  decision,  he  is 
susceptible  to  pressure  or  clamor.  Consequently  many  par¬ 
dons  are  granted  for  reasons  that  are  entirely  inadequate. 
One  governor  gave  as  his  reason  for  pardoning  criminals 
that  “he  could  deny  Carrie  (his  wife)  nothing  and  she  could 
refuse  nothing  to  any  one  else.”  Another  governor,  when 
a  friend  sought  the  pardon  of  two  criminals,  offered  him 
his  choice  of  the  two  but  refused  to  pardon  both  “  because  that 
county’s  quota  is  exhausted.”  In  the  earlier  period  many 
prisoners  were  pardoned  to  make  room  for  newcomers;6  in 
1813  pardons  were  granted  to  134  prisoners  in  the  state 

4  United  States  Attorney  General,  Report ,  1921,  pp.  142-143. 
662-747. 

BR.  M.  Story,  The  American  Municipal  Executive,  pp.  107-108. 

6  Lewis,  op.  cit.,  pp.  59  ff. 
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prison  at  Greenwich  Village,  New  York,  and  198  new  pris¬ 
oners  were  admitted ;  it  was  necessary  to  pardon  the  others  in 
order  to  admit  the  new  prisoners.  The  following  are  some 
of  the  recorded  reasons  for  granting  pardons :  the  offender 
has  been  adequately  punished,  the  ends  of  justice  have  been 
met  sufficiently,  the  age  (either  very  young  or  very  old)  of 
the  offender,  sickness  of  the  offender,  injury  of  the  prisoner, 
dependents  need  his  help,  relatives  or  others  are  able  to  care 
for  him,  the  crime  was  committed  under  the  influence  of 
liquor,  has  rendered  service  in  convicting  others,  meritorious 
service  in  prisons  (such  as  saving  the  life  of  a  prison  official 
or  helping  extinguish  a  fire) ,  or  serving  his  country  in  the  war. 

5.  Decrease  in  Pardons. — As  a  matter  of  fact  pardons 
are  constantly  decreasing  in  frequency.  Table  XXXV  shows 

Table  XXXV 

Per  cent,  of  Those  Discharged  from  State  Prisons  Who  Were 
Pardoned  in  Specific  States  by  Decades 


Decade 

New  Jersey 

New 

Hampshire 

Pennsyl¬ 

vania1 

Missouri 

Michigan2 

1800-09 

14.3 

•  •  •  • 

•  •  •  • 

•  •  •  • 

•  •  •  • 

1810-19 

25.5 

9.2 

•  •  •  • 

•  •  •  • 

•  •  •  • 

1820-29 

25.7 

20.1 

21.4 

•  •  •  • 

•  •  •  • 

1830-39 

38.1 

50.8 

19.0 

78.63 

•  •  •  • 

1840-49 

22.4 

43.4 

21.1 

25.2 

24.6 

1850-59 

40.9 

41.2 

13.4 

40.3 

23.3 

1860-69 

31.0 

37.7 

16.2 

50.0 

10.0 

1870-79 

10.0 

24.0 

8.4 

11.1 

5.9 

1880-89 

10.5 

13.9 

2.9 

6.2 

4.5 

1890-99 

5.2 

10.5 

3.7 

5.9 

3.9 

1900-09 

0.6 

7.6 

3.1 

3.8 

3.5 

1910-19 

0.2 

2.84 

•  •  •  • 

0.9 

0.P 

(1)  Decades  are  1826-1835,  etc.,  the  last  ending  in  1915. 

(2)  Decades  are  1841-1850,  etc. 

(3)  For  the  years  1836-1839  only. 

(4)  For  the  years  1910-1912  only. 

(5)  For  the  years  1910-1916  only. 

this  decrease  in  a  few  states  for  which  statistics  are  available 
over  a  long  period.  These  states  are  not  representative  of  the 
entire  United  States  for  they  are,  with  one  exception,  northern 
states  and  at  the  present  time  pardons  are  granted  much  more 
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frequently  in  the  South  than  in  the  North.  In  1920,  for 
instance,  17.5  per  cent,  of  the  releases  from  the  state  prison 
of  New  Mexico  were  by  pardon,  28.0  in  Mississippi,  25.3  in 
Florida,  while  less  than  one  per  cent,  were  so  released  in  New 
Jersey,  Michigan,  Colorado,  and  Missouri. 

In  general  the  law  of  pardons  seems  to  be  that  the  more 
severe  the  sentence,  the  more  probable  a  pardon.7  This  is 
probably  the  explanation  of  the  greater  frequency  of  pardons 
in  the  South  than  in  the  North,  and  of  those  on  life  sentences 
than  of  those  on  shorter  sentences.  Wines  and  Dwight  pre¬ 
sented  statistics  of  the  state  prison  of  Massachusetts  from 
1828  to  186 6, 8  showing  that  pardons  were  granted  to  20.5 
per  cent,  of  those  on  terms  of  from  five  to  ten  years,  32  per 
cent,  of  those  on  terms  of  ten  years  or  more  but  not  including 
life  sentences,  and  50  per  cent,  of  those  on  life  sentences. 
The  average  time  served  before  pardon  by  those  on  life 
sentences  in  Massachusetts  from  1833  to  1862  was  6  years 
and  3  months,  by  those  on  ten  year  sentences  6  years  and  9 
months.  Very  much  the  same  condition  seems  to  prevail  at 
present  regarding  the  comparative  frequency  of  pardons  for 
different  sentences.  Of  the  379  prisoners  received  in  the 
state  prison  of  Minnesota  on  life  sentences  up  to  1922  pardons, 
paroles,  or  commutations  were  granted  to  40  per  cent.  The 
people  of  Georgia,  however,  appear  to  be  able  to  stand  a 
larger  proportion  of  such  sentences  without  pardons;  of  a 
total  of  2950  inmates  of  the  state  prison  on  January  1,  1920, 
there  were  1005  on  life  sentences  and  about  0.3  per  cent,  of 
the  releases  from  prison  are  by  pardon. 

This  law  of  pardons,  therefore,  does  not  work  in  a  mathe¬ 
matical  way  and  does  not  represent  physiological  necessity. 
The  frequency  of  pardons  is  affected,  also,  by  the  possibility  of 
securing  the  release  of  offenders  by  other  methods,  such 
as  parole. 

It  is  difficult  to  determine  whether  the  use  of  federal 

7  This  law  was  stated  by  Henry  Cabot  Lodge,  “  Naval  Courts- 
martial  and  the  Pardoning  Power,”  Atl.  Mo.,  50:  43-50,  July,  1882. 

3  E.  C.  Wines,  and  T.  W.  Dwight,  “  Report  on  the  Prisons  and 
Reformatories  of  the  United  States  and  Canada,”  Neto  York  Assem¬ 
bly  Documents,  1867,  No.  35,  pp.  297-298. 
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pardons  is  increasing  or  decreasing.  It  seems  to  be  increasing, 
for  pardons  were  only  3.0  per  cent,  of  all  releases  of  federal 
prisoners  for  the  period  1905-1909,  4.5  per  cent,  for  1917- 
1921,  and  8.0  per  cent,  for  the  year  1920.  This  increase  was 
due  in  part  to  the  war  and  in  part  to  the  prohibition  enact¬ 
ments,  for  violations  of  which  a  great  many  pardons  were 
granted. 

6.  The  Value  of  Pardons. — Under  present  conditions 
many  pardons  are  justified.  In  Massachusetts  prior  to  1871 
life  imprisonment  was  the  only  legal  penalty  for  burglary; 
when  less  severe  penalties  were  introduced  in  that  year,  many 
appeals  for  pardons  for  those  who  had  been  sentenced  pre¬ 
viously  were  made.  In  some  states  in  which  there  is  a  poorly 
developed  juvenile  court  system,  many  children  are  sentenced 
to  state  prisons.  During  the  years  1916-1918  the  state  prison 
of  Arkansas  received  29  boys  who  were  fourteen  years  of 
age  or  less.  Governor  Bickett  of  North  Carolina  in  1917 
granted  pardons  to  the  following  children  who  had  been 
sentenced  to  the  state  prison  as  indicated :  9 


Age 

Offense 

Prison  Sentence 

11 

Burglary 

20  years 

13 

Burglary 

Life 

12 

Criminal  assault 

15  years 

12 

Arson 

25  years 

13 

Infanticide 

25  years 

13 

Burglary 

20  years 

A  Colorado  judge,  not  in  sympathy  with  the  indeterminate 
sentence  law,  fixed  a  minimum  penalty  of  nine  years  and  a 
maxium  penalty’  of  ten  years  for  a  certain  offender;  the 
governor  commuted  the  sentence  to  “  from  five  to  ten  years,” 
thus  carrying  out  the  intention  of  the  legislature  in  such 
cases.  Because  of  such  errors  of  the  courts,  or  changes  in 
legislation,  or  changes  in  the  spirit  of  the  times,  some  method 
of  modifying  what  has  been  done  by  the  courts  must  be 
available.  In  the  existing  situation  the  only  way  to  secure 

9  W.  T.  S.  Culp,  “  A  Social  Tragedy,”  Survey,  39 :  368,  Decem¬ 
ber  29,  1917. 
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such  modifications  in  many  cases  is  by  pardons  or  commu¬ 
tations.  And,  under  the  circumstances,  it  is  clear  that  the 
pardon  should  not  be  abolished. 

But  this  approval  of  the  pardoning  power  will  hold  only  on 
condition  that  the  situation  remains  in  other  respects  as  it  is. 
That  is,  the  pardoning  power  is  necessary  as  a  means  of  releas¬ 
ing  those  who  have  been  sentenced  to  fixed  terms  in  prison. 
But  there  is  no  necessity  for  pardons  in  a  system  in  which 
prisoners  are  held  not  for  terms  fixed  in  advance  but  for  such 
terms  as  they  need  to  be  held,  each  individual  being  considered 
on  his  own  merits  and  judged  with  reference  to  his  behavior 
and  attitude  in  prison  as  well  as  with  reference  to  his  crime. 
The  justification  for  pardons  is  the  abuses  of  the  legislative  and 
judicial  agencies  and  the  errors  which  they  must  make  because 
of  the  impossibility  of  determining  by  wholesale  and  in 
advance  the  proper  period  of  incarceration.  Much  has  been 
said  about  the  abuse  of  the  pardoning  power,  but  it  is  probably 
true,  as  Tedrow  said  before  the  American  Prison  Association 
in  1911,  “for  one  abuse  of  the  pardon  power  there  are  a 
thousand  abuses  of  the  convicting  power.”  But  as  soon  as 
prison  sentences  are  made  entirely  indeterminate,  the  pardon 
power  will  have  no  justification  so  far  as  imprisonment 
is  concerned. 

Until  that  system  is  developed  and  pardons  can  be  aban¬ 
doned,  the  governor  should  be  relieved  of  much  of  the 
responsibility  of  granting  pardons  by  the  requirement  that 
a  favorable  recommendation  by  a  pardon  board  should  be 
a  prerequisite  to  a  pardon.  The  recommendation  of  the  par¬ 
don  board  should  be  determined  by  the  innocence  or  guilt  of 
the  individual  or  his  fitness  for  a  return  to  ordinary  society. 
It  should  not  be  determined  by  the  attitude  of  the  victims 
of  the  crime  or  of  the  judge  or  prosecuting  attorney  or  by 
the  age,  injury,  or  sickness  of  the  prisoner. 

II.  Release  by  the  Legislature 

In  the  orthodox  legal  system  the  penalty  was  determined 
for  all  offenses  by  the  legislature.  The  court  had  no  authority 
to  modify  this  penalty  in  particular  cases.  This  system  devel- 
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oped  because  of  the  great  abuses  that  had  existed  when  kings, 
lords,  priests,  and  judges  could  inflict  penalties  without 
restriction.  It  was  intended  to  keep  the  control  in  the  hands 
of  the  representative  legislative  assembly.  But  it  soon  became 
evident  that  the  method  was  very  mechanical  and  was  doing* 
great  injustice.  Gradually  other  agencies  were  authorized  to 
assist  in  determining  the  penalties.  Still  the  legislature 
continued  to  fix  the  limits  or  one  of  the  limits  of  the  term 
of  imprisonment. 

But  the  legislature  has  no  method  of  determining  what 
the  limits  of  the  term  of  imprisonment  should  be  for  a 
particular  individual.  Consequently  the  maximum  penalty 
varies  immensely  from  state  to  state. 

The  maximum  penalty  for  incest  in  Virginia  is  six  months; 
in  Louisiana  the  minimum  penalty  is  imprisonment  for  life;  in 
Delaware  the  penalty  is  a  simple  fine  of  $100.  .  .  .  The  guilt 

(as  measured  by  maximum  penalties)  of  counterfeiting  in  Ohio 
and  Minnesota  is  twice  that  of  perjury,  but  in  Rhode  Island  and 
Alabama  the  guilt  of  perjury  is  twice  that  of  counterfeiting.  The 
guilt  of  perjury  in  Indiana  is  to  that  of  incest  as  twentv-one  to 
five,  but  in  Kentucky  the  guilt  of  incest  is  to  that  of  perjury  as 
twenty-one  is  to  five.  .  .  The  guilt  of  burglary  in  Kentucky  and 

Alabama  is  twice  that  of  larceny,  but  three  times  in  Wisconsin  and 
Mississippi,  four  times  in  Georgia  and  Michigan,  five  times  in  New 
Hampshire,  six  times  in  New  Mexico.  The  guilt  of  forgery  in 
Kansas  is  four  times  that  of  larceny,  but  in  Connecticut  the  guilt 
of  larceny  is  four  times  that  of  forgery.”  10 

Some  legislatures  have  surrendered  still  more  of  their 
control  by  grouping  all  offenses  in  three  classes  and  providing 
the  same  maximum  penalty  for  all  offenses  in  one  class.  Thus 
New  Jersey  has  three  classes  of  offenses  :  misdemeanors,  for 
which  the  penalty  is  a  fine  not  exceeding  $1000  or  imprison¬ 
ment  for  not  more  than  three  years  or  both  fine  and  imprison- 
ment ;  high  misdemeanors,  for  which  the  penalty  is  a  fine  not 

10  F.  H.  Wines,  “Possible  Penalties  for  Crime,”  Natl.  Prison 
Assoc.,.  1894,  pp.  325—327;  see  also,  United  States  Bureau  of 
Census,  1890,  vol.  3;  Report  on  Crime,  Pauperism  and  Benevolence 
in  the  United  States ,  pp.  373-411;  C.  R.  Henderson  (Editor), 
Correction  and  Prevention,  vol.  1,  ch.  4;  Queen,  op.  cit.,  pp.  75—82. 
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exceeding  $2000  or  imprisonment  for  not  more  than  seven 
years  or  both;  and  felonies,  for  each  of  which  a  specific  penalty 
is  provided.  This  method  was  suggested  a  century  ago  and 
is  now  adopted  by  several  states.  But  it  does  not  furnish  a 
criterion  for  the  treatment  of  a  particular  individual  any 
better  than  the  fixing  of  definite  limits  for  each  specific  offense. 

III.  Release  by  the  Court 

When  the  orthodox  system  of  definite  penalties  prevailed, 
the  court  had  no  voice  in  the  determination  of  the  time  of 
release.  But  when  the  legislature  became  content  to  fix  merely 
the  limits  of  the  penalties,  the  courts  were  authorized  to  fix 
definite  penalties  within  these  limits.  .  This  made  it  possible 
to  take  into  consideration  the  merits  of  the  individual  case, 
and  was  therefore  a  distinct  improvement  in  principle  over 
the  very  mechanical  system  that  had  existed .  previously. 
But  this  system  is  nevertheless  distinctly  lacking,  not  only 
because  the  legislature  has  no  good  basis  for  fixing  the  limits, 
but  also  because  the  court  has  no  good  basis  for  fixing  a 
definite  penalty  within  the  limits.  The  judge  is  not  given 
an  adequate  opportunity  to  get  acquainted  with  the  needs  of 
the  offender.  The  only  information  he  has  is  that  which 
comes  out  in  the  trial  and  is  therefore  incidental  to  the  ques¬ 
tion  of  the  guilt  of  the  accused.  A  proper  decision  can  be 
based  only  on  a  comprehensive  knowledge  of  the  personality 
of  the  offender,  and  much  of  this  can  be  secured  only  by  a  long 
period  of  investigation  and  observation. 

IY.  Release  by  Administrative  Boards  :  Good  Time  Laws 

Prisoners  may  be  released  by  administrative  boards  other 
than  the  pardon  boards.  These  administrative  boards  grant 
releases  based  on  good  time  laws,  indeterminate  sentence  laws, 
and  parole  laws.  These  laws  are  based  on  the  principle  that 
the  determination  of  methods  of  treatment  of  prisoners 
(including  the  time  of  release)  is  an  administrative  and  not 
a  judicial  function. 

As  early  as  1817  a  good  time  law  was  passed  in  New 
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York  State,  which  provided  that  first- term  prisoners  on  sen¬ 
tences  of  five  years  or  less  could  abridge  their  sentences  by 
one-fourth  for  good  behavior.  But  apparently  the  law  was 
not  used.  The  method  was  adopted  in  several  other  places; 
Connecticut  passed  a  law  of  this  kind  in  1821  relating  to 
inmates  of  workhouses;  Tennessee  passed  a  good  time  law 
in  1833  and  Ohio  in  1856;  Maconochie  put  it  into  general 
use  in  1842  in  the  convict  colonies  in  Australia ;  and  Marsangy 
advocated  this  method  in  France  in  1846.  In  spite  of  the 
earlier  precedents  in  the  United  States,  the  method  became 
generally  known  just  after  the  Civil  War  when  the  news 
regarding  the  famous  Irish  system  spread.11  At  any  rate 
by  1868  as  many  as  24  states  had  made  provision  for  reduc¬ 
tion  of  the  period  of  imprisonment  for  good  behavior. 

The  general  principle  of  the  good  time  laws  was  that 
the  prison  board  was  authorized  to  release  the  prisoner  in 
less  time  than  the  sentence  imposed  by  the  court,  if,  in  their 
opinion,  the  prisoner  maintained  good  conduct  in  prison. 
The  prison  board  was  the  administrative  authority  and  could 
determine  whether  the  prisoner  had  earned  the  reduction  in 
sentence  or  had  not,  but  the  legislature  made  the  schedule 
of  reductions  in  time. 

The  purpose  of  these  laws  was  complex.  It  was  at  the 
same  time  an  attempt  to  mitigate  the  severity  of  the  laws, 
to  solve  the  problem  of  prison  discipline,  to  get  good  work 
from  the  prisoners  and  thereby  increase  the  profits  of  the 
contractors,  and  to  assist  in  the  reformation  of  the  prisoners. 

The  principal  objection  to  the  good  time  laws  is  that  they 
tend  to  become  mechanical.  A  clerical  force  automatically 
advances  the  maximum  amount  of  good  time  to  each  convict 
unless  his  record  is  especially  bad.  It  takes  a  definite  sentence 
as  a  basis  and  no  one  knows  how  long  this  definite  sentence 
should  be  in  a  particular  case,  because  no  one  has  made  an 
intensive  study  of  the  particular  criminal.  In  general  this 
method  of  release  does  about  as  much  injury  as  good. 

11  E.  C.  Wines,  “  Commutation  Laws,”  Prison  Assoc,  of  Yew  York , 
Report,  1868,  pp.  154-170. 
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V.  Release  by  Administrative  Boards:  The  Indetermi¬ 
nate  Sentence 

1.  Meaning  of  the  -  Indeterminate  Sentence. — The 

indeterminate  sentence  is  a  device  by  which  the  termination  of 
imprisonment  is  left,  within  limits  of  minimum  and  maximum 
penalties  fixed  by  the  court  or  legislature,  to  an  adminis¬ 
trative  board.  Strictly  speaking,  the  sentence  is  not  indeter¬ 
minate  if  the  limits  are  fixed  by  the  court  or  legislature,  and 
should  be  called  indefinite  rather  than  indeterminate.  But 
no  state  has  sentences  that  are  completely  indeterminate  and 
the  general  practice  is  to  call  them  indeterminate  sentences  if 
they  are  indefinite. 

The  administrative  board  which  fixes  the  penalties  is 
generally  called  a  parole  board,  but  there  is  no  necessary 
connection  between  parole  and  the  indeterminate  sentence. 
The  term  “  indeterminate  sentence  ”  refers  to  the  fact  that 
the  exact  period  of  custody  is  not  fixed  before  that  custody 
begins,  while  the  term  “  parole  99  refers  to  the  fact  that  a  por¬ 
tion  of  the  period  of  custody  may  be  spent  outside  of  the 
institution.  Either  may  be  used  independently  of  the  other. 
A  person  confined  in  an  institution  on  an  indeterminate  sen¬ 
tence  may,  for  instance,  secure  a  complete  and  final  discharge 
when  it  is  decided  that  he  has  served  a  sufficient  time  in  the 
institution;  or  a  person  on  a  definite  sentence  may  receive 
a  conditional  release  on  parole.  Parole  is  thus  the  status 
of  the  prisoner  after  release  from  the  walls  of  the  institution, 
but  while  still  under  the  special  guardianship  of  the  state 
and  may  be  granted  either  to  the  prisoner  on  a  definite  sen¬ 
tence,  or  the  prisoner  on  an  indeterminate  sentence.  And  a 
person  on  an  indeterminate  sentence  may  either  be  released 
conditionally  on  parole  or  unconditionally  and  completely 
without  parole.  But  the  two  methods,  though  distinct  in 
principle,  are  generally  combined  in  practice  and  must  be 
combined  for  the  greatest  efficiency  of  either  system. 

2.  History  of  the  Indeterminate  Sentence. — As  early 
as  the  Inquisition  the  indeterminate  sentence  was  used,  for 
criminals  were  sometimes  ordered  to  be  imprisoned  “  for  such 
time  as  seems  expedient  to  the  Church.”  In  some  of  the 
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early  workhouses  in  the  first  part  of  the  eighteenth  century, 
commitment  might  be  for  an  indeterminate  period,  especially 
for  minors.  In  1769  the  colony  of  Connecticut  provided  that 
all  rogues,  vagabonds,  sturdy  beggars  and  other  lewd,  idle, 
dissolute,  profane,  and  disorderly  persons  without  settlement 
in  the  colony  might  be  confined  in  the  workhouse  at  hard 
labor  “  until  released  by  order  of  law.”  The  indeterminate 
sentence  was  used,  also,  from  the  beginning  of  the  institutions 
for  juvenile  delinquents,  the  maximum  period  of  confinement 
being  the  minority  of  the  delinquent. 

These  developments  of  the  indeterminate  sentence  in  the 
workhouses  and  houses  of  refuge  did  not,  however,  carry  to 
the  public  an  implication  that  it  should  be  extended  to  the 
state  prisons.  Occasional  arguments  to  that  effect  were  pre¬ 
sented,  to  be  sure,  from  the  time  Dr.  Benjamin  Rush  urged 
it  in  1787  to  the  Civil  War.  But  the  system  really  became 
known  to  the  United  States  shortly  after  the  Civil  War  when 
there  was  a  veritable  flood  of  information  regarding  the 
Irish  system,  which  had,  in  imitation  of  Maconochie’s  example 
in  the  convict  colonies  of  Australia,  included  an  indeterminate 
sentence.  Largely  under  the  influence  of  this  information 
Wines  and  Dwight  in  a  report  to  the  state  legislature  of  New 
York  in  1867  urged  that  sentences  should  be  indeterminate 
for  certain  types  of  offenders.  In  its  present  form  the  indeter¬ 
minate  sentence  law  was  passed  in  Michigan  in  1869  and 
was  known  as  the  Three  Years  Law,  but  it  was  soon  declared 
unconstitutional.  Indeterminate  sentences  were  an  essential 
part  of  the  program  of  Elmira  Reformatory,  which  was  author¬ 
ized  in  1869.  Probably  the  most  important  influence  in 
America  in  forming  a  favorable  opinion  regarding  this  system 
was  a  paper  by  Brockway  on  “  The  ideal  prison  system  ” 
before  the  National  Prison  Association  in  1870,  in  which  he 
stated  the  essential  reasons  for  the  indeterminate  sentence  as 
clearly  as  they  have  ever  been  stated. 

It  was  not  until  1889  that  a  general  indeterminate  sen¬ 
tence  law  was  secured,  this  being  in  New  York  State.  The 
law  gave  the  court  authority  to  sentence  a  convicted  person  to 
an  indefinite  term  of  imprisonment,  within  the  limits  fixed  by 
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law  for  the  offense.  But  the  courts  were  not  compelled  to 
use  this  law  and  did,  in  fact,  seldom  use  it.  During  the  twelve 
years  after  its  passage  it  was  applied  to  only  115  convicts 
out  of  about  13,000  who  were  eligible  for  it.  Consequently 
in  1901  a  law  was  passed,  requiring  the  court  to  impose  an 
indeterminate  sentence  on  first  offenders,  with  a  minimum 
of  not  less  than  one  year  and  a  maximum  as  fixed  for  each 
crime  by  the  laws  of  the  state. 

After  1900  this  system  spread  to  other  states  rapidly. 
In  1921  thirty-seven  states  had  authorized  the  indeterminate 
sentence;  of  the  eleven  states  that  had  not  authorized  it, 
eight  were  southern  states.  One  of  the  important  influences 
of  the  last  generation  was  the  resolution  of  the  Inter¬ 
national  Prison  Congress  in  Washington  in  1910,  favoring 
the  indeterminate  sentence  under  certain  conditions  of  gov¬ 
ernmental  efficiency. 

3.  Restrictions  on  the  Indeterminate  Sentence. — But 

not  all  the  prisoners  in  the  states  that  have  adopted  this  system 
are  held  on  indeterminate  sentences.  The  method  may  be 
applied  only  to  restricted  classes  of  offenders  and  the  restric¬ 
tions  vary  from  state  to  state.  The  most  frequent  restriction 
is  that  it  may  not  apply  to  those  convicted  of  certain  heinous 
offenses,  most  frequently  specified  as  murder,  rape,  and  trea¬ 
son.  In  various  states  kidnappers,  tramps,  train-wreckers, 
train-robbers,  dynamiters,  defaulting  notaries  public,  bank 
or  homestead  officials  who  misuse  the  funds  of  depositors, 
and  persons  guilty  of  arson  and  crimes  against  nature  are 
excluded  from  the  provisions  of  this  law.  In  South  Dakota 
“  criminals  with  abnormal  tendencies  ”  are  not  eligible  for 
indeterminate  sentences.  It  is  sometimes  restricted  to  those 
below  a  specified  age  or  those  above  a  specified  age.  In 
general  such  restrictions  are  quite  unjustified  and  the  general 
tendency  of  legislation  is  to  extend  the  indeterminate  sen¬ 
tence  system  to  all  offenders. 

4.  The  Minimum  and  Maximum  Limits. — The  usual 
method  is  for  the  legislature  to  fix  both  the  minimum  and 
maximum  limits  of  an  indeterminate  sentence.  But  in  some 
states  no  legal  minimum  is  fixed.  A  maximum  limit  is  fixed 
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in  every  state,  unless  we  include  the  “  habitual  offenders 
acts.”  Ohio  passed  the  first  of  these  acts  in  1885,  providing 
that  a  person  convicted  twice  of  committing  felonies  should 
be  detained  in  prison  for  life  after  the  expiration  of  his  definite 
sentence  for  the  second  crime,  except  that  he  might  be  released 
at  any  time  after  the  expiration  of  his  definite  term  when 
the  parole  board  decided  it  was  desirable.  This  gave  the 
administrative  board  authority  to  hold  him  for  life,  with  no 
other  maximum  limit.  Similar  acts,  with  twenty-five  year 
limits  instead  of  life,  were  passed  in  New  York  and  Massachu¬ 
setts  in  1887,  but  these  laws  were  used  for  only  three  or  four 
offenders  a  year  during  the  next  generation. 

The  court  is  generally,  though  not  always,  given  authority 
to  fix,  for  a  particular  offender  eligible  to  an  indeterminate 
sentence,  other  narrower  limits  within  those  fixed  by  the 
state.  But  some  judges  who  were  opposed  to  the  indeter¬ 
minate  sentence  system  tried  to  nullify  the  law  by  making 
the  minimum  sentence  almost  identical  with  the  maximum. 
The  following  “  indeterminate  sentences 99  are  taken  from 
reports  of  the  last  few  years :  two  years  and  nine  months 
to  two  years  and  ten  months;  nineteen  years  and  six  months 
to  twenty  years;  thirty  to  thirty-one  years;  thirty-eight  to 
forty  years ;  one  hundred  and  fifty  to  one  hundred  and  sixty 
years.  In  order  to  avoid  such  ridiculous  abuses  the  legislatures 
in  some  states  deprived  the  court  of  the  power  to  fix  limits  nar¬ 
rower  than  those  fixed  by  the  laws,  and  in  other  states  pro¬ 
vided  that  the  minimum  sentences  fixed  by  the  courts  must 
be  not  more  than  one-half  (or  some  other  fraction  specified) 
of  the  maximum.  It  is  preferable  to  give  the  entire  control 
to  the  administrative  board,  as  has  been  done  in  some  states, 
and  have  the  court  merely  impose  the  minimum  and  maximum 
penalties  as  provided  by  the  law.  This  would  at  least  secure 
uniformity  in  the  minimum  penalties  which  will  necessarily  be 
lacking  if  judges  all  over  a  state  are  authorized  to  fix  mini¬ 
mum  penalties  within  the  limits  fixed  by  the  law.  And  the 
lack  of  uniformity  based  either  on  the  nature  of  the  offense 
or  the  nature  of  the  offender  will  give  good  cause  for  com¬ 
plaint,  dissatisfaction,  and  antagonism. 

33 


514 


CRIMINOLOGY 


But  the  question  arises,  Why  should  either  the  court  or 
the  legislature  fix  the  limits?  Why  should  not  the  adminis¬ 
trative  board  be  authorized  to  determine  the  time  of  release 
without  any  limits?  The  problem  of  the  minimum  limit 
is  somewhat  different  from  the  problem  of  the  maximum 
limit  and  the  two  will  be  considered  separately. 

It  is  argued  that  a  minimum  limit  must  be  provided  by 
the  court  or  legislature  as  a  check  on  the  administrative 
board,  so  as  to  insure  at  least  a  minimum  of  punishment  in 
case  the  board  should  become  corrupt,  sentimental,  or,  for 
other  reasons,  inefficient.  At  present  in  some  states  a  very 
large  proportion  of  those  on  indeterminate  sentences  are 
released  as  soon  as  the  minimum  sentence  is  served.  This 
is  taken  as  proof  that  unless  the  legislature  or  the  court 
provides  a  minimum  many  prisoners  would  not  be  punished 
at  all.  But  it  is  probable,  on  the  contrary,  that  the  very 
existence  of  the  minimum  serves  as  a  convenient  time  of 
release  of  all  offenders  against  whom  no  bad  behavior  in  prison 
has  been  reported.  If  no  minimum  were  provided  it  would 
be  much  easier  and  more  necessary  to  decide  each  case  on 
its  merits.  And  it  is  evident  that  there  are  some  prisoners 
who  should  not  be  confined  at  all. 

Sometimes  it  is  asserted  that  a  minimum  period,  such 
as  that  fixed  by  law,  is  necessary  in  order  to  give  the 
administrative  board  opportunity  to  study  the  prisoner  and 
determine  how  long  he  should  be  retained.  But  if  the  sen¬ 
tence  were  absolutely  indeterminate  the  board  would  still 
have  authority  to  hold  him  as  long  as  necessary  and  there 
are  some  clear-cut  cases  in  which  a  diagnosis  can  be  made  in 

a  verv  short  time. 

«/ 

As  a  matter  of  fact  some  states  have  removed  the  minimum 
limit;  Oregon  did  so  in  1919.  The  few  states  in  which  this 
has  been  done  have  witnessed  no  wholesale  prison  deliveries. 
If  the  administrative  board  is  to  be  given  authority  to  deter¬ 
mine  whether  a  prisoner  should  be  held  one  year  or  five 
years  or  some  intermediate  time,  it  should  be  trusted  to 
decide  whether  to  hold  the  prisoner  six  months  or  ten  months. 

The  attempt  to  fix  an  absolute  maximum  penalty  probably 
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results  in  much  more  injury  to  society  than  does  the  min¬ 
imum.  It  is  perfectly  clear  to  anyone  acquainted  with  certain 
types  of  offenders  that  they  will  repeat  their  offenses  as 
soon  as  released.  But  the  law  requires  the  authorities  to 
release  them  nevertheless  when  the  maximum  period  of  impris¬ 
onment  has  been  served.  In  a  few  days  or  months,  after  society 
has  been  injured  again  by  their  crimes,  they  return  to  the 
prison.  The  International  Prison  Congress  in  1910,  in  its  reso¬ 
lution  favoring  the  indeterminate  sentence,  insisted  that 

“  It  is  advisable  to  fix  the  maximum  duration  of  the  sentence 
only  during  such  a  period  as  it  may  be  necessary  because  of  the 
novelty  of  the  institution  and  lack  of  experience  with  it.” 

The  reason  for  the  general  existence  of  the  legal  maximum 
is  a  fear  that  the  administrative  board  will  make  mistakes 
and  keep  some  prisoners  confined  for  life  who  would  be  per¬ 
fectly  safe  in  society.  The  administrative  board  is  not  omnis¬ 
cient,  to  be  sure,  and  will  make  just  such  mistakes,  but  the 
same  thing  is  true  of  the  court  and  legislature.  There  is  less 
reason  to  expect  that  mistakes  will  be  made  when  a  decision 
is  reached  by  a  board  that  is  intimately  acquainted,  as  a 
result  of  long  study,  with  the  particular  prisoner,  than  when 
a  decision  is  reached  by  the  legislature  which  is  not  acquainted 
with  the  individual  at  all  and  attempts  to  prescribe  limits 
for  the  entire  class,  or  by  the  court  which  has  a  most  super¬ 
ficial  knowledge  of  any  particular  offender. 

It  may  be  urged  that  juries  will  not  convict  offenders  if 
they  may  be  held  in  prison  for  life  for  comparatively  trivial 
offenses.  This  argument  might,  to  be  sure,  be  supported  by 
the  experience,  with  the  “  habitual  criminal  acts”.  But  if 
the  sentences  were  absolutely  indeterminate  the  jury  would 
not  know  whether  a  particular  offender  would  be  held  for 
one  year  or  for  life ;  it  would  know  only  that  the  administra¬ 
tive  board  would  hold  the  offender  for  as  long  a  time  as  he 
needed  to  be  held  for  the  protection  of  society.  That  would 
tend  to  make  the  jury  more  willing  rather  than  less  willing 
to  convict. 

It  would  not  be  desirable,  however,  to  remove  these  limits 
if  everything  else  were  to  be  left  just  as  at  present.  The 
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administrative  board  must  be  able  to  do  much  more  efficient 
work  than  at  present  before  it  should  be  trusted  to  make 
decisions  of  this  kind.  But  assuming  some  practicable 
improvement  in  the  personnel  and  methods  of  the  boards, 
it  would  be  preferable  to  give  them  complete  control  over 
the  period  of  imprisonment. 

5.  Does  the  Indeterminate  Sentence  Decrease  Penal¬ 
ties? — Many  accusations  have  been  made  that  the  indetermi¬ 
nate  sentence  has  resulted  in  a  decrease  in  the  average  period 
of  imprisonment  and  therefore  has  tended  to  increase  crime. 
The  evidence,  on  the  contrary,  indicates  that  the  average 
sentences  have  increased  under  the  indeterminate  sen¬ 
tence  system. 

“At  the  state  prison  (of  Indiana),  the  last  304  men  sentenced 
under  the  definite  sentence  law  served  an  average  of  two  years 
and  two  months  each.  A  study  has  been  made  at  three  different 
dates  (1900,  1906,  and  1910),  of  the  same  number  of  commit¬ 
ments  under  indeterminate  sentence,  and  it  has  been  found  that 
the  first  group  served  an  average  of  six  months,  twenty-three  days 
longer;  the  second  group  one  year,  two  months,  five  days  longer; 
the  third  group  eight  months,  ten  days  longer.  A  similar  study  of 
four  groups  of  commitments  to  the  Indiana  Reformatory  discloses 
that  the  last  300  men  sentenced  to  that  institution  for  a  definite 
time  served  an  average  of  one  year,  eight  months,  and  twenty-two 
days,  while  the  first  group  of  300  men  committed  under  the  indeter¬ 
minate  sentence  law  served  an  average  of  seven  months,  fourteen 
days  longer;  the  second  group  one  year,  two  months,  fourteen  days 
longer ;  the  third  group  six  months,  twenty-two  days  longer.”  12 

The  same  thing  is  shown  in  Table  XXXYI,  which  is  a 
comparison  of  the  average  time  served  by  prisoners  in  Joliet 
prison,  Illinois,  in  the  last  five  years  under  the  definite  sys¬ 
tem  (1890  to  1894)  with  the  last  five  years  under  the  indeter¬ 
minate  system  (1916  to  1920)  for  certain  types  of  offenses 
and  offenders.13  Similar  evidence  has  been  published  regard¬ 
ing  California.14 

12  yy  t.  McCray,  “  Indiana  and  her  Crime  Problem,”  Indiana 
Conference  on  Delinquency ,  1922,  pp.  3-4. 

13  Illinois,  Department  of  Public  Welfare,  The  Illinois  Parole 
Law,  1920,  p.  8. 

14  California  State  Board  of  Prisons,  1921,  quoted  in  Jour . 
Crim.  Laio,  12:  7-9,  May,  1921. 
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Table  XXXVI 

Comparison  of  the  Average  Time  Served  Under  the  Determinate 
and  Indeterminate  Sentence  Systems,  Illinois 


Type  of  Offense 
or  Offender 

Determinate  Sentence 

Indeterminate  Sentence 

Number 

Discharged 

Average 

Time 

Served;  Years 

Number 

Discharged 

Average 

Time 

Served;  Years 

Burglary . 

1483 

1.64 

479 

2.60 

Larceny . 

776 

1.36 

363 

2.05 

Robbery . 

286 

1.77 

260 

2.83 

Second  term . 

392 

2.08 

172 

3.89 

Third  or  more  terms 

131 

2.56 

53 

4.93 

This  evidence  shows  that  there  has  been  a  very  decided 
increase  in  the  average  period  of  imprisonment  under  the 
indeterminate  sentence  system. 

But  these  statistics  need  to  be  interpreted.  These  figures 
do  not  prove  that  any  particular  prisoner  would  receive  a 
longer  period  of  imprisonment  under  the  indeterminate  sen¬ 
tence  system.  It  is  possible  that  the  majority  of  the  offenders 
may  have  shorter  sentences,  but  the  average  for  the  entire 
group  be  increased  by  very  long  sentences  for  a  minority. 
But  this  does  not  appear  to  be  the  case  in  Illinois  at  least, 
for  during  the  last  five  years  of  the  definite  system  only  17 
prisoners  were  sentenced  to  Joliet  for  the  maximum  terms 
on  conviction  of  burglary,  robbery,  and  larceny,  and  the 
average  term  actually  served  was  6.63  years,  while  during  the 
last  five  years  of  the  indeterminate  sentence  system,  162  were 
held  for  these  crimes  to  the  end  of  the  maximum  term  and 
the  average  term  actually  served  by  them  was  8.18  years.15 
A  second  interpretation  that  should  be  made  is  that  probation 
has  been  developed  since  the  indeterminate  sentence  system 
started.  A  large  proportion  'of  offenders  who  would  have 
been  held  in  prison  a  generation  ago  for  short  terms  are 
now  placed  on  probation  and  only  the  ones  judged  to  be  most 
dangerous  are  imprisoned  at  all.  The  evidence  given  pre- 

15  Illinois,  Department  of  Public  Welfare,  The  Illinois  Parole 
Law,  1920,  p.  8. 


518 


CRIMINOLOGY 


viously  compares  the  sentences  of  all  offenders  with  a  selected 
group  of  offenders,  after  the  best  have  been  eliminated  by 
probation.  This  is,  therefore,  somewhat  unfair.  But  the 
statistics,  at  least,  make  it  clear  that  the  terms  of  those  impris¬ 
oned  have  not  been  reduced. 

6.  Arguments  Pro  and  Con. — The  arguments  against 
this  system  most  frequently  presented  are  as  follows:  (a) 
The  indeterminate  sentence  takes  into  account  nothing  except 
the  reformation  of  the  prisoner,  while  other  things,  especially 
the  deterrence  of  potential  criminals,  should  be  considered. 
The  general  theory  has  already  been  considered  and  it  is 
sufficient  here  to  point  out  that,  if  deterrence  should  be  con¬ 
sidered,  the  parole  board  can  take  that  into  account;  and 
that  the  average  penalties  under  the  indeterminate  system 
seem  to  be  longer  and  therefore,  if  the  length  of  sentence 
determines  the  deterrent  effect  of  the  treatment,  this  system 
will  be  desirable  even  for  that  reason,  (b)  No  satisfactory 
method  of  determining  when  a  prisoner  has  reformed  has 
been  developed;  the  prison  record  is  generally  used,  but  this 
is  unsatisfactory  for  the  reason  that  a  good  prisoner  is  fre¬ 
quently  a  poor  citizen.  This  argument  is  in  general  true 
under  existing  conditions.  But  other  sources  of  information 
are  now  used  in  some  places  and  nothing  would  tend  to  develop 
methods  of  determining  reformation  as  rapidly  as  the  exten¬ 
sion  of  the  system.  Even  as  the  methods  stand,  they  are 
more  dependable  than  the  advance  judgments  of  courts.  And 
they  can  be  safeguarded  by  gradually  increasing  the  liberty 
of  the  prisoner  and  supervising  him  while  on  parole,  (c)  It 
is  possible  that  a  prisoner  may  be  held  in  the  institution  for 
a  very  long  period  because  he  has  antagonized  a  guard,  for 
release  depends  largely  on  the  reports  of  prison  guards.  This 
is  a  very  real  danger,  but  the  same  danger  exists  if  the 
decision  is  left  to  a  judge.  The  remedy  is  to  secure  better 
guards  and  better  supervision  of  guards,  and  a  system  of 
discipline  in  which  the  present  antagonism  between  guards 
and  prisoners  will  be  reduced,  (d)  It  tends  to  produce  syc¬ 
ophancy  in  prisoners,  making  them  work  to  get  good  reports 
from  the  guards,  rather  than  work  to  modify  thaix  behavior. 
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This  danger,  also,  exists,  but  it  can  be  minimized  by  the 
development  of  better  guards  and  better  methods  of  measuring 
reformation  and  attitudes.  It  exists,  also,  in  the  system  in 
which  judges  determine  penalties,  (e)  No  adequate  supply 
of  suitable  administrative  officers  for  such  work  is  available 
and  it  is  certain  that  many  who  are  not  suitable  will  be 
appointed;  the  judges  are  the  most  trustworthy  public  officers 
we  have  and  they  should  therefore  retain  this  power  rather 
than  transfer  it  to  others  who  will  be  less  efficient  and 
trustworthy.  This,  also,  is  a  real  difficulty,  but  the  judge 
has  a  task  that  no  human  being,  however  honest  and  trust¬ 
worthy,  can  perform  efficiently,  for  no  one  can  tell  in  advance 
how  long  the  prisoner  should  be  retained.  Moreover,  it  is 
evident  that  administrative  boards  must  do  a  great  deal  of 
the  governmental  work  in  modern  society  and  the  solution 
of  the  difficulty  is  not  the  reduction  of  the  power  of  such 
boards,  but  an  increase  of  their  power  so  that  they  will  become 
sufficiently  important  to  attract  the  interest  of  the  citizens 
and  create  a  demand  for  greater  efficiency,  (f)  It  is  urged 
by  some  that  the  whole  system  is  unconstitutional.  This 
appears  to  be  true  in  certain  states.  The  grounds  on  which 
it  is  declared  to  be  unconstitutional  are  either  that  it  is  a 
grant  of  power  to  an  administrative  body  which  constitu¬ 
tionally  belongs  to  the  court,  or  that  it  is  an  interference  with 
the  executive’s  right  of  pardon  and  commutation.  This 
difficulty  can  be  removed  to  some  extent  by  re-wording  the 
indeterminate  sentence  law  and,  in  addition,  the  constitution 
can  be  modified  if  the  system  is  in  other  respects  desirable. 

On  the  other  hand,  it  is  evident  that  the  prisoner  must  be 
released  by  some  agency  unless  he  is  held  for  life.  No  one 
can  determine  in  advance  how  long  the  prisoner  should  be 
held.  The  method  of  judging  in  advance  is  necessarily  a 
method  of  guessing,  with  no  possibility  of  developing  a 
scientific  technique.  The  only  method  that  can  be  made 
scientific  is  the  observation  of  the  prisoner  during  the  course 
of  his  imprisonment,  in  connection  with  his  previous  record. 
As  experience  increases,  the  technique  can  be  improved  and 
the  method  become  more  and  more  scientific.  Release  should 
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therefore  be  under  the  control  of  an  administrative  board. 
The  principles  on  which  this  system  is  based  were  stated  in 
1897  by  Spalding. 

“  That  punishment  should  be  made  to  fit  the  criminal  rather 
than  the  crime;  that  character,  and  not  actions,  should  be  the 
ground  of  treatment;  that  a  criminal  act  furnishes  little  proof 
regarding  the  real  character  or  criminality  of  the  offender;  that 
the  criminal  has  forfeited  his  right  to  liberty,  not  for  a  definite 
term,  fixed  in  advance,  as  the  penalty  for  a  single  act,  but  until 
such  time  as  he  shall  cease  to  have  a  criminal  character  ;  that  this 
cannot  be  ascertained  before  the  convict  begins  his  imprisonment; 
that  it  is  unfair  to  the  community  to  release  an  unreformed  criminal.” 

In  addition,  when  the  sentence  is  definite  the  criminal 
feels  and  is  given  a  right  to  feel  that  when  he  has  finished 
that  term  he  has  paid  the  penalty  and  balanced  the  account. 
But  this  is  a  very  dangerous  doctrine  for  the  criminal  or 
others  to  hold.  There  is  no  such  account.  Moreover,  when 
the  criminal  is  on  an  indeterminate  sentence  he  knows  that 
his  release  will  depend  on  his  efforts  to  reform  and  will  make 
a  decided  attempt  in  that  direction.  His  desire  for  an  early 
release  will  make  him  more  favorably  inclined  toward  efforts  to 
produce  reformation  for  himself  and  others  in  the  institution. 

7.  Judicial  Review  of  Sentences  Versus  Indeterminate 
Sentence. — Some  persons  who  admit  the  weakness  of  the  sys¬ 
tem  of  definite  sentences  argue  that  re-entrance  into  society 
should  be  under  the  control  of  the  court  rather  than  of  an 
administrative  body.  By  periodic  judicial  review  of  sentences, 
the  court  could  release  those  prisoners  who  seemed  to  be  fit 
for  release  and  retain  in  prison  those  who  should  be  retained. 
The  advocacy  of  such  a  method  is  presumably  based  on  a 
belief  in  the  higher  qualities  of  the  judicial  personnel  and 
their  greater  freedom  from  political  and  other  extrane^ 
ous  considerations. 

On  the  other  hand  the  problem  in  this  method  would  be 
to  convince  the  judge  that  the  earlier  sentence  was  a  mistake. 
It  would  be  necessary,  therefore,  to  work  against  that  former 
decision  and  that  would  require  proof  that  could  not  be 
easily  secured.  Judicial  courtesy  and  self-confidence  would 
tend  to  make  the  sentences  on  review  the  same  as  the  orjgi- 
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nal  sentences.  In  so  far  as  this  is  not  the  case,  the  judges  in 
reviewing  the  penalties  would  depend  for  their  information 
on  the  reports  of  administrative  officers  and  would  therefore 
rubber-stamp  those  reports.  Though  this  furnishes  a  check 
on  the  administrative  officers,  it  should  be  regarded  as  a 
defect  rather  than  a  virtue  of  the  method.  And  the  superi¬ 
ority  of  the  judges  in  personal  character  is  to  some  extent 
off-set  by  the  fact  that  they  are  more  imbued  with  the  orthodox 
notions  of  retaliation  and  fitting  the  punishment  to  the  crime ; 
it  would  be  much  more  difficult  for  them  to  confine  their 
attention  to  the  personality  and  character  of  criminals  rather 
than  to  their  original  crimes. 
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CHAPTER  XXII 


PAROLE 

1.  Nature  of  Parole. — Parole  is  the  act  of  releasing  or 
the  status  of  being  released  from  a  penal  or  reformatory 
institution  in  which  one  has  served  a  part  of  his  sentence, 
on  condition  of  maintaining  good  behavior  and  remaining 
in  the  custody  and  under  the  supervision  of  the  institution 
or  some  other  agency  approved  by  the  state  until  a  final  dis¬ 
charge  is  granted.  This  is  sometimes  referred  to,  also,  as 
ticket-of-leave,  conditional  liberation,  and,  though  incor¬ 
rectly,  probation. 

Parole  is  related  to  but  should  be  distinguished  from 
several  other  concepts :  (a)  Parole  differs  from  probation  in 
that  it  is  preceded  by  a  part  of  a  sentence  served  in  a  penal 
or  reformatory  institution,  while  in  probation  the  execution 
or  imposition  of  the  sentence  is  suspended  and  thus  no  penalty 
at  all  is  inflicted;  they  differ,  also,  in  that  probation  is 
granted  by  the  court,  parole  by  an  administrative  board, 
(b)  A  conditional  pardon  is  similar  to  parole  in  that  both 
are  liberation  on  conditions  and  the  original  penalty  may  be 
continued  if  the  conditions  of  liberation  are  violated.  But 
they  differ  in  that  the  conditional  pardon  carries  with  it 
the  remission  of  guilt  and  parole  does  not;  parole  refers  to 
imprisonment  only,  while  a  conditional  pardon  may  refer 
to  other  penalties  as  well;  and  they  generally  differ  in  the 
administrative  details,  such  as  the  degree  of  supervision, 
which  is  generally  greater  in  the  parole  system  than  in  the 
conditional  pardons,  (c)  The  honor  system  of  prison  manage¬ 
ment  frequently  includes  a  release  of  some  prisoners  from 
the  walls  of  the  institution  and  a  greater  freedom  outside 
of  the  institution.  Parole  differs  from  this  in  that  it  is  spe¬ 
cifically  authorized  by  legislation  as  the  honor  system  is  not, 
and  in  that  those  on  parole  have  greater  freedom.  Thus  the 
honor  system  is  somewhat  intermediate  between  parole 
and  imprisonment. 
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The  following  principles  are  involved  in  parole:  (a) 
reduction  in  the  time  served  within  the  walls  of  the  institu¬ 
tion,  and  the  substitution  of  a  life  in  general  society,  with 
certain  conditions;  (b)  assistance  to  and  supervision  over 
the  person  by  the  penal  or  reformatory  institution  or  some 
other  agency,  such  as  a  parole  board,  during  this  period  of 
conditional  liberation;  (c)  the  purpose  of  this  assistance 
and  supervision  being  partly  to  determine  whether  the  person 
on  parole  continues  to  live  up  to  the  conditions  imposed  upon 
him,  and  partly  to  assist  him  to  live  up  to  those  conditions. 

2.  History  of  Parole. — Parole  in  its  developed  form  is  a 
combination  and  extension  of  practices  that  had  existed  pre¬ 
viously  for  a  long  time.  The  first  trace  of  parole  was  the 
system  of  indenturing  prisoners.  By  this  means  prisoners 
were  removed  from  institutions  and  placed  under  the  super¬ 
vision  of  masters  or  employers  and  could  be  returned  to  the 
institution  if  they  did  not  behave  properly.  This  method 
was  used  for  juvenile  delinquents  from  the  time  of  the  origin 
of  the  houses  of  refuge.  Later  the  supervision  was  extended 
by  the  appointment  of  a  state  visiting  agent  with  the  special 
function  of  protecting  the  wards  of  the  institution  against 
imposition.  This  constituted  a  rather  fully  developed  parole 
system  for  juveniles.  But  several  other  experiments  and 
influences  were  combined  with  this  before  a  parole  system 
for  adults  was  formed.  One  of  these  was  the  after-care  of 
discharged  convicts.  At  first  philanthropic  societies,  begin¬ 
ning  as  early  as  1776  but  working  most  energetically  during 
the  decades  of  the  forties  and  fifties,  attempted  to  assist 
ex-prisoners  to  adjust  themselves  to  social  life.1  Later  the 
state  made  efforts  in  the  same  direction.  Massachusetts 
was  the  first  state  to  do  this,  by  the  appointment  in  1845 
of  a  state  agent  for  discharged  convicts,  who  had  public 
funds  at  his  disposal  with  which  to  assist  ex-prisoners  to 
secure  employment,  tools,  clothing,  and  transportation  to 
places  of  employment.  Other  states  appointed  similar  agents, 
and  these  agents  began  to  realize  the  necessity  of  continuing 

1  For  a  history  of  such  societies,  see  H.  H.  Hart,  “  Prisoners’ 
Aid  .Societies,”  Natl.  Prison  Assoc.,  1889,  pp.  270-287. 
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the  custody  over  the  ex-prisoners  until  they  had  become 
established.  The  agent  for  discharged  convicts  in  New  York 
pointed  out  in  his  reports  that  his  work  could  be  greatly 
improved  if  the  state  would  retain  custody  over  prisoners 
for  some  time  after  their  release;  he  suggested  that  the 
good-time  allowance  should  be  merely  a  release  from  the 
institution,  but  not  from  custody. 

As  early  as  1820  the  English  convict  colonies  developed 
a  parole  system,  with  little  supervision  after  release,  under 
the  name  of  ticket-of-leave.  This  was  later  made  a  part  of 
the  Irish  system  and  in  that  form  became  known  to  the 
American  leaders.  When  the  Massachusetts  Prison  Board 
made  a  plea  for  a  parole  system  in  1865  it  called  it  “  the 
English  ticket-of-leave  system.”  The  English  Prevention 
of  Crimes  Act  of  1871  also  helped  create  a  demand  for  a 
parole  system  in  the  United  States.  That  act  provided  for 
surveillance  by  the  police  for  a  period  of  seven  years  after 
release  from  prison  of  all  except  those  on  their  first  terms 
and  a  central  register  of  all  such  ex-prisoners.  The  Massa¬ 
chusetts  Prison  Board  called  attention  to  this  act  repeatedly 
and  urged  the  adoption  of  a  similar  law. 

Parole  in  its  developed  form  was  first  adopted  by  New  York 
State  in  the  law  of  1869  authorizing  the  Elmira  Reformatory. 
It  was  hailed  at  the  time  as  a  great  invention  and  Brockway 
sincerely  felt  that  he  was  the  inventor.  But  it  is  evident 
that  the  system  had  existed  for  over  fifty  years  in  European 
countries  and  in  its  essential  features  had  as  long  a  history 
in  the  United  States.  The  parole  method  was  first  extended 
to  state  prisons  by  the  state  of  Ohio  in  1884.  After  that  the 
system  developed  rapidly,  being  adopted  by  twenty-five  states 
by  1898. 

3.  Extent  of  Parole. — In  1920  parole  laws  had  been 
passed  by  forty-five  states.  In  practice  the  other  states,  also, 
used  parole  methods  for  juvenile  delinquents,  even  if  not 
authorized  to  do  so  by  the  legislatures.  The  federal  govern¬ 
ment,  also,  has  a  parole  system. 

Of  the  states  that  have  authorized  parole,  many  make 
extensive  use  and  others  make  little  use  of  it.  While  80  per 
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cent,  of  those  released  from  the  Michigan  State  Prison  were 
released  on  parole,  90  per  cent,  of  those  from  Elmira,  and 
70  per  cent,  of  those  from  the  Western  Penitentiary  of  Penn¬ 
sylvania,  only  12  per  cent,  of  those  from  Arkansas  Peniten¬ 
tiary,  14  per  cent,  of  those  from  New  Mexico,  and  23  per  cent, 
of  those  from  Louisiana  were  placed  on  parole.2 

Parole  from  municipal  and  county  prisons  is  generally 
a  farce  and  is  really  the  system  of  “  floating.”  Many  of  the 
prisoners  have  committed  some  misdemeanor,  such  as  fight¬ 
ing,  getting  drunk,  or  petty  thieving.  The  Board  of  Public 
Welfare  of  Kansas  City,  which  has  supervision  over  the  parol¬ 
ing  of  these  prisoners,  reported 

“  This  class  of  men,  when  sobered,  are  given  a  parole,  told  to  get 
a  shipment  away  from  the  city  and  not  to  return.”  3 

Paroles  were  granted  to  14.5  per  cent,  of  those  released 
from  the  Cleveland  Workhouse  in  1920,  and  apparently  there, 
also,  the  parole  system  is  equivalent  to  “  floating.”  4 

4.  The  Parole  Board. — The  parole  board  always  has  the 
duty  of  determining  when  prisoners  shall  be  paroled  and  gen¬ 
erally  has  the  additional  duty  of  supervising  prisoners  on 
parole.  Sometimes  the  supervision  is  transferred  to  other 
agencies.  Either  duty  can  be  performed  efficiently  only  by 
experts.  But  few  members  of  the  parole  boards  in  this  coun¬ 
try  can  be  regarded  as  experts.  The  board  generally  meets 
once  a  month  or  once  a  quarter  for  a  day  or  two  to  consider 
parole  matters.  Most  of  the  members  are  interested  in  other 
things  than  parole  and  give  only  this  occasional  attention 
to  parole.  It  appears  preferable  to  have  a  group  of  experts, 
giving  their  entire  attention  to  the  policies  of  dealing  with 
offenders,  to  determine  fitness  for  parole  and  to  direct  parole 
policies  in  a  general  way. 

Paroles  from  county  and  municipal  prisons  are  now  gen¬ 
erally  granted  by  the  boards  of  those  institutions.  In  New 

2  Refers  to  last  accessible  report,  generally  1920. 

3  Kansas  City,  Missouri  Board  of  Public  Welfare,  Annual  Report 
of  Correctional  System,  1912-1913,  pp.  32-33. 

4  “  Cleveland  Survey  of  Criminal  Justice,”  Part  IV,  Correctional 
and  Penal  Treatment,  by  B.  G.  Lewis,  p.  50. 
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York  City  an  independent  parole  board  is  in  charge  and  the 
members  give  their  entire  time  to  this  work.  Ultimately 
these  county  and  municipal  prisons  should  be  merged  with 
the  state  system,  but  as  long  as  they  continue  under  local 
control  a  county  board  of  public  welfare  seems  to  be  the  best 
agency  to  manage  the  parole  system  in  the  rural  or  semi- 
rural  counties.5 

5.  Eligibility  for  Parole. — Eligibility  for  parole  is  deter¬ 
mined  by  the  laws  and  consequently  varies  from  state  to 
state.  In  general  the  laws  fix  the  following  limitations :  (a) 

It  is  generally,  though  not  always,  restricted  to  those  on  inde¬ 
terminate  sentences.  On  that  account  it  generally  excludes 
those  convicted  of  the  most  serious  offenses,  (b)  A  specified 
part  of  the  sentence  must  be  served,  either  the  minimum  sen¬ 
tence  or  a  portion  (such  as  one- third  or  one-fourth)  of  the 
maximum  indeterminate  sentence  or  of  a  definite  sentence. 
In  many  states  a  person  on  a  life  sentence  is  eligible  for  parole 
after  serving  a  specified  number  of  years,  such  as  five  or  ten 
or  thirty,  (c)  In  West  Virginia  no  prisoner  who  is  illiterate 
can  be  paroled,  unless  he  is  over  thirty  years  of  age.  These 
restrictions  have  no  good  justification.  Eligibility  for  parole 
should  be  determined  for  each  particular  offender  by  an 
administrative  board,  not  for  classes  of  offenders  by  the 
legislature.  The  general  tendency  of  legislation  is  to  remove 
these  restrictions. 

(d)  A  fourth  legal  requirement  or  prerequisite  of  parole 
is  a  guarantee  of  employment.  The  following  objections  have 
been  made  to  this  requirement:  first,  since  the  employer 
must  be  notified  that  he  is  hiring  a  convict,  the  paroled  per¬ 
son  is  marked ;  second,  this  gives  the  employer  an  opportunity 
to  exploit  him;  third,  much  of  the  time  of  parole  officers  is 
spent  in  locating  positions  that  the  offenders  should  find 
for  themselves  and,  in  fact,  the  parole  officers  in  New  York 
State  do  little  else;  fourth,  many  of  the  positions  which  are 
guaranteed  are  fictitious  and  are  offered  by  friends  of  the 

5  “  Report  of  the  Commission  on  Probation  on  the  Methods  of 
Parole  from  County  Jails  and  Houses  of  Correction,”  Mass.  Sew. 
Doc.,  284,  1917. 
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prisoner  merely  as  a  means  of  securing  his  release.  But 
every  one  will  admit  that  it  is  preferable  for  the  prisoner  to 
have  employment  into  which  he  can  go  immediately  than  not 
to  have  it,  and  most  of  the  difficulties  disappear  if  the  parole 
officer  continues  his  supervision  after  the  prisoner  is  paroled 
and  the  person  on  parole  is  permitted  to  change  his  employ¬ 
ment.  As  a  matter  of  fact,  most  of  the  prisoners  do  change 
their  positions  very  soon  after  parole  begins.  The  Prison 
Association  of  New  York  made  a  study  of  one  hundred  con¬ 
secutive  placements  of  ex-prisoners  in  1916,  a  little  more  than 
a  year  subsequent  to  their  placement;  22  worked  for  less  than 
a  week,  19  others  less  than  a  month,  and  13  others  less 
than  two  months,  making  a  total  of  54  who  worked  at  the  job 
less  than  two  months ;  only  7  worked  the  entire  year ; 
and  only  7  of  the  entire  number  who  did  not  continue  their 
jobs  were  dismissed  for  cause.6  Probably  most  of  them  wished 
merely  to  “get  a  reference  behind  them”  and  then  go  to 
other  work. 

Ultimately  the  state  employment  agencies  should  be  devel¬ 
oped  and  do  this  work  of  placement  and  this  would  leave  the 
parole  officer  for  other  duties.  But  in  the  meantime  the  parole 
officer  should  both  assist  in  finding  employment  and  inspect 
the  places  of  employment  before  and  after  the  parole  of 
the  prisoner. 

6.  Selection  of  Prisoners  for  Parole. — The  best  state¬ 
ment  of  the  principle  involved  in  the  selection  of  prisoners  for 
parole  was  made  by  Spalding  and  would  probably  be  gener¬ 
ally  accepted. 

“  The  only  questions  for  the  parole  board  are,  ‘  Can  the  prisoner 
be  trusted  with  limited  liberty?’  ‘Will  he  probably  use  it  in  a 
way  which  is  consistent  with  his  own  best  interest  and  the  interests 
of  the  community  ?  ’  Even  these  questions  need  not  be  answered 
positively.  It  is  no  more  required  of  a  board  of  parole  that  it  be 
certain  that  he  will  be  a  good  citizen  after  his  discharge,  than 
it  is  required  of  the  court  in  fixing  in  advance  the  date  of  discharge, 
under  the  definite  sentence.  .  .  .  The  advantage  of  the  parole 

system  is  that  if  the  parole  board  makes  a  mistake  it  can  correct 
it  by  returning  the  offender  to  prison,  while  if  the  judge  makes  a 


6 “Prison  Association  of  New  York,”  Report ,  1917,  p.  79. 
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mistake  in  ordering  that  he  be  absolutely  released  from  all  restraint 
after,  say,  five  years  of  imprisonment,  it  cannot  be  corrected.”  7 

Though  this  is  the  principle  which  parole  boards  generally 
try  to  apply,  there  are  exceptions.  Alabama  may  be  regarded 
as  typical  of  one  group  of  exceptions  and  the  practice  in  that 
state  is  illustrated  by  the  following  reasons  for  granting 
paroles  to  offenders : 

“  A  weak-minded  youth  who  had  been  sentenced  to  fifteen  years 
for  murder;  the  principal  witness  against  the  defendant  has  since 
been  found  to  be  worthless  and  irresponsible.  The  homicide  was 
probably  accidental;  he  has  served  five  years  and  has  been  sufficiently 
punished.” 

“  A  weak,  inoffensive  prisoner,  sentenced  to  two  years  for  man¬ 
slaughter;  was  the  victim  of  associates;  has  now  served  six  months; 
has  served  several  years  previously  for  other  offenses.” 

“  A  man  who  was  sentenced  for  ten  years  for  manslaughter, 
and  has  served  about  two  and  a  half  years,  now  has  a  bad  case  of 
tuberculosis;  his  family  is  able  to  care  for  him.” 

“  The  prosecuting  attorney  agreed  that  if  the  prisoner  would 
plead  guilty  he  would  receive  a  penalty  of  not  more  than  two 
years ;  he  has  already  served  over  two  years.”  8 

The  recommendations  for  the  parole  of  prisoners  in  that 
year  were  based  on  the  following  reasons :  doubt  regarding 
guilt  11  cases,  youth  of  prisoner  11,  agreement  made  by  the 
prosecuting  attorney  11,  sufficient  punishment  10,  health  of 
the  prisoner  has  been  injured  5,  “weak-minded  ”  3,  penalty 
fixed  by  the  court  too  severe  3,  turned  states’  evidence  3, 
other  reasons  5.  The  whole  procedure  is  evidently  lacking 
in  principle  and  the  effect  of  such  methods  cannot  fail  to 
be  bad. 

New  York  is  typical  of  exceptions  of  another  kind.  The 
principle  adopted  in  the  state  prisons  of  New  York  is  to 
parole  all  prisoners  as  soon  as  they  are  eligible  unless  there 
are  extremely  important  reasons  for  not  doing  so.  In  1920 
paroles  were  granted  to  97  per  cent,  of  the  inmates  of  state 
prisons  who  made  their  initial  applications  for  parole,  which 
was  done  as  soon  as  the  prisoners  were  legally  eligible  for 

7  W.  F.  Spalding,  “  Parole  and  Probation,”  Amer.  Prison  Assoc., 
1916,  pp.  464-465. 

8  Alabama  Board  of  Pardons,  1916-1917,  pp.  39,  48,  108,  159. 
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parole.  With  slight  variations  in  the  percentages  this  has 
been  true  of  every  other  year  since  1916. 9  In  contrast  with 
this,  only  29  per  cent,  of  the  inmates  of  Elmira  were  paroled 
in  the  minimum  time  in  1917  and  only  64  per  cent,  of  the 
initial  applications  for  parole  from  state  prisons  of  New 
York  were  granted  in  1911.  Criticisms  have  been  provoked 
by  this  procedure  of  the  State  Parole  Board  of  New  York 
and  have  been  answered  by  that  Board  in  two  ways:  (a) 
The  court  should  have  made  the  minimum  higher  for  those 
whom  it  is  desirable  to  retain  longer.10  This  argument  is 
evidently  merely  an  attempt  to  pass  the  responsibility  to 
the  courts,  (b)  The  second  argument,  which  at  least  seems 
honest,  is  stated  as  follows  by  the  Parole  Board : 

“  Under  the  present  parole  law  there  are  at  least  two  theories 
that  may  be  applied  in  its  operation.  One  is  to  carefully  separate 
after  thorough  investigation,  the  men  who  appear  upon  the  face 
of  inquiry  as  likely  to  profit  by  parole,  and  parole  them  upon  the 
expiration  of  their  minimum  term,  detaining  those  who,  because  of 
long  criminal  records,  mental  condition,  conduct  in  prison  or  pre¬ 
vious  environment,  give  little  or  no  promise  of  making  good  upon 
parole.  The  other  is  to  proceed  upon  the  theory  that  every  man 
upon  the  expiration  of  his  minimum  term,  whose  conduct  in  prison 
warrants,  who  has  proper  assurances  from  the  outside  that  he  will 
be  supplied  with  employment  and  receive  proper  supervision,  and 
whose  mental  and  physical  condition  is  satisfactory  should  have 
at  least  a  first  chance.  The  Parole  Board  has  deemed  it  wise,  for 
experimental  purposes  at  least,  to  adopt  in  a  large  measure  the 
latter  course.  .  .  .  With  this  in  mind,  and  owing  to  war  condi¬ 

tions  and  the  unusual  demand  for  labor  during  the  past  year,  the 
Board  has  been  more  liberal  in  granting  parole  than  formerly.  .  . 

The  percentage  of  delinquents  remains  about  the  same  as  in  pre¬ 
vious  years.” *  11 

This  statement  seems  to  declare  that  the  Parole  Board 
decided  to  adopt  the  policy  of  paroling  as  soon  as  possible 
“those  who  because  of  long  criminal  records,  mental  condition, 
conduct  in  prison,  or  previous  environment,  give  little  or  no 
promise  of  making  good  upon  parole”  and  to  do  this  on  the 
ground  that  such  criminals  should  have  a  “first  chance.”  But  it 

9  The  percentage  was  reduced  to  eighty-seven  in  1922. 

10  New  York,  Superintendent  of  State  Prisons,  1920,  p.  417. 

11  Ibid.,  1919,  p.  412. 
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is  clear  that  if  the  prisoner  has  a  long  criminal  record  it  is 
not  a  first  chance.  The  inconsistency  is  probably  explained 
by  the  failure  to  differentiate  the  alternatives  sharply.  At  any 
rate  the  policy  of  liberal  parole  is  a  reflection  of  the  conviction 
of  the  futility  of  imprisonment  for  a  large  proportion  of 
offenders.  And  it  is  not  clear  that  the  policy  is  incorrect.  The 
number  of  persons  paroled  from  New  York  State  prisons 
who  have  been  declared  delinquent  while  on  parole  has  not 
increased  since  the  policy  became  more  liberal  and  in  fact 
has  decreased  slightly.  Warner  found  no  clear  evidence  in  the 
statistics  of  Massachusetts  that  success  on  parole  was  corre¬ 
lated  with  the  length  of  time  spent  in  the  institution.12 
Tannenbaum  asked  a  good  many  prison  officials  whether  the 
number  of  relapses  on  parole  would  increase  if,  instead  of 
paroling  about  ten  per  cent,  of  their  prisoners  each  year  as  was 
customary,  they  should  parole  fifty  per  cent. ;  the  almost  uni¬ 
versal  answer  was  that  it  would  make  no  difference.13  But 
such  evidence  is  not  a  sufficiently  accurate  test  of  the  policy. 
It  is  not  possible  to  determine  what  per  cent,  of  the  prisoners 
should  be  retained  beyond  their  minimum  terms,  but  it  is 
probable  that  it  should  be  more  than  the  three  per  cent,  allowed 
by  the  New  York  Parole  Board. 

In  general  the  principle  of  fitness  for  liberty  is  accepted 
by  parole  boards  and  they  attempt  to  adopt  methods  that  will 
determine  this.  The  Massachusetts  Reformatory  has  as  good 
a  method  of  determining  fitness  for  parole  as  any  institution. 
The  parole  board  has  access  to  and  uses  information  regarding 
the  nature  of  the  crime,  the  prior  criminal  record,  the  number 
of  marks  lost  in  prison  for  poor  conduct,  and  the  length  of 
time  already  spent  in  the  institution ;  in  addition  it  has  access 
to,  but  seldom  uses,  a  vast  amount  of  information  in  the  form 
of  letters  and  other  documents  regarding  the  prisoner  and 
the  report  of  the  alienist.  Warner  found  by  a  study  of  300 
consecutive  parole  successes  and  300  consecutive  parole  fail¬ 
ures  that  there  was  no  significant  correlation  between  success 

12  S.  B.  Warner,  “  Factors  Determining  Parole  from  the  Massa¬ 
chusetts  Reformatory,”  Jour.  Crim.  Law,  14:  190,  August,  1923. 

13  Tannenbaum,  op.  cit.,  pp.  165-166. 
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on  parole  and  any  of  these  items  except  prior  criminal  record 
and  the  correlation  on  that  item  was  slight;  he  found  that  19 
per  cent,  of  the  parole  successes  and  7  per  cent,  of  the  parole 
violators  had  never  been  previously  convicted,  so  far  as 
known.14  His  conclusion  was  that  the  parole  board  had  no 
information  on  which  to  base  a  decision  regarding  fitness  for 
release,  that  it  merely  guessed,  and  was  wrong  about  as  many 
times  as  right. 

In  general  practice  fitness  for  parole  is  determined  almost 
entirely  by  the  prison  record  of  the  applicant  and  this,  in 
many  places,  is  standardized  as  a  marking  or  credit  system. 
The  credit  systems  differ  considerably  from  one  institution 
to  another,  but  the  essential  points  in  most  of  the  systems  are 
as  follows :  (a)  Release  on  parole  is  granted  only  to  those 
who  have  secured  a  specified  number  of  credits,  just  as  gradu¬ 
ation  from  an  educational  institution  is  dependent  upon 
securing  a  specified  number  of  units  or  hours  of  credit,  (b) 
Credits  are  secured  by  good  conduct  and  lost  by  bad  conduct. 
The  prisoner  generally  secures  a  regulation  credit  per  day 
or  per  month  unless  reports  have  been  made  against  him  for 
bad  conduct ,  negligence,  or  laziness,  (c)  The  prisoner  is 
promoted  to  a  higher  grade  when  he  has  secured  a  specified 
number  of  credits.  He  has  additional  privileges  in  that  grade 
and  is  able  to  earn  credits  at  a  more  rapid  rate  than  in  the 
lower  grade.  The  number  of  such  grades  varies  in  different 
institutions  from  three  to  fourteen.  He  is  not  eligible  for 
parole  until  he  reaches  the  highest  grade,  (d)  A  bonus  in 
addition  to  the  regular  credits  may  be  granted  for  especially 
meritorious  acts,  such  as  reporting  an  attempt  to  escape, 
and  an  additional  demerit  may  be  given  for  especially  bad 
conduct.  In  one  of  the  New  York  institutions  3000  credits, 
which  were  equivalent  to  good  conduct  for  six  months,  were 
given  for  catching  a  runaway  inmate,  (e)  In  some  insti¬ 
tutions  these  credits  are  stated  merely  as  credits,  in  others 

14  Warner,  op.  cit.,  p.  190.  His  conclusion  has  been  questioned. 
See  Hornell  Hart,  “Predicting  Parole  Success,”  Jour.  Grim.  Law, 
14;  405-413,  November,  1923. 
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as  units  of  time,  in  others  as  money,  which  may  have  real 
value  or  may  be  fictitious.  In  Westchester  County,  New  York, 
the  money  is  real  and  the  prisoner  is  released  from  the  insti¬ 
tution  when  he  has  earned  a  specified  sum  of  money,  (f) 
Some  institutions  offer  the  opportunity  to  earn  group  credits. 
In  Westchester  County  Penitentiary  extra  credits  are  given 
to  the  inmates  of  a  corridor  if  the  general  conduct  and  order 
of  the  corridor  is  good  for  a  week.  The  group  as  a  whole 
must  maintain  good  conduct  in  order  to  earn  this  extra  credit 
and  this  makes  the  group  self-disciplining. 

Assuming  for  the  present  that  release  should  be  deter¬ 
mined  entirely  by  conduct  in  prison,  it  is  doubtful  whether 
the  credit  system  is  desirable.  It  tends  to  produce  mediocrity, 
for  there  is  no  incentive  to  extraordinarily  good  work  except 
in  the  form  of  preventing  escapes  and  similar  acts  against 
their  associates.  It  places  too  much  power  in  the  hands  of 
guards;  an  act  that  would  be  permitted  by  one  guard  would 
be  reported  as  a  minor  offence  by  a  second  guard  and  as  a 
major  offence  by  a  third.  In  the  Indiana  Boys’  School,  for 
instance,  a  specific  act  might  be  reported  as  disobedience, 
causing  a  loss  of  ten  credits,  or  disrespect,  causing  a  loss  of 
one  hundred  credits,  or  insubordination,  causing  a  loss  of  two 
hundred  credits.  Moreover,  it  is  difficult  to  secure  the  proper 
relation  in  this  system  between  flexibility  and  rigidity.  In 
some  institutions  the  inmate  secures  parole  automatically 
when  he  has  earned  the  required  number  of  credits.  What¬ 
ever  value  the  system  may  have  will  be  lost  unless  parole  is 
granted  automatically. 

Aside  from  the  question  of  the  credit  system,  there  is  the 
larger  problem  of  whether  fitness  for  parole  can  be  determined 
by  behavior  in  the  institution.  A  significant  correlation  was 
found  between  the  behavior  of  boys  in  the  Preston  School  of 
Industry  and  their  subsequent  records  on  parole ;  23  per  cent, 
of  those  with  good  disciplinary  records  in  the  institution, 
39  per  cent,  of  those  with  fair  disciplinary  records,  50  per  cent, 
of  those  with  poor  disciplinary  records,  and  77  per  cent,  of 
those  classed  as  irresponsible  from  the  standpoint  of  disci- 
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pline  in  the  institution  failed  on  parole.15  On  the  other  hand 
Warner  found  no  significant  correlation  between  behavior  in 
the  institution  and  on  parole. 

“  Parole  successes  lose  on  the  average  68  marks  apiece  ( in  the 
reformatory ) ,  or  11  marks  per  prisoner  more  than  are  lost  by  parole 
violators.  Seventy-eight  per  cent,  of  the  parole  successes  and  80 
per  cent,  of  the  parole  violators  lose  100  marks  or  less.  On  the 
other  hand,  32  per  cent,  of  the  parole  successes  as  against  27  per' 
cent,  of  the  parole  violators  were  never  punished  in  the  reformatory. 
Seventy-four  per  cent,  of  the  former,  and  62  per  cent,  of  the  latter 
were  punished  less  than  five  times.  This  small  difference,  but  5  per 
cent,  in  one  case,  and  12  per  cent,  in  the  other,  does  not  seem  suffi¬ 
cient  to  justify  the  great  importance  which  the  Board  places  on 
punishment  in  the  Reformatory  as  a  criterion  of  parole,  in  view 
especially  of  the  smaller  number  of  marks  lost  by  parole  violators.”  16 

In  principle  it  is  evident  that  behavior  in  the  institution  is 
not  a  suitable  test  of  fitness  for  release.  There  are  three  types 
that  may  behave  well  in  an  institution :  those  who  really  desire 
to  profit  by  the  experience  and  training,  those  who  attempt 
to  secure  an  early  release  by  good  behavior  in  order  to  return 
more  quickly  to  crime,  and  those  who  reach  their  highest  level 
under  the  careful  control  of  others.  The  good  behavior  of  the 
first  group  alone  indicates  fitness  for  parole.  On  the  other 
hand  some  prisoners  who  behave  very  badly  while  under  the 
constant  guidance  of  prison  guards  get  along  satisfactorily  in 
the  general  community. 

In  a  few  institutions  efforts  have  been  made  to  determine 
fitness  for  parole  by  measurement  of  the  traits  of  “  the  indi¬ 
vidual,”  as  contrasted  with  “  the  person.”  For  instance, 
Dr.  Fernald  tested  “the  desire  for  achievement”  by  measuring 
the  time  the  prisoner  could  stand,  supporting  his  weight, 
with  his  heels  off  the  floor.  He  found  that  the  average  score 
of  116  prisoners  was  about  one-half  as  good  as  that  of  twelve 
pupils  from  a  Cambridge  training  school.17  But  Warner  found 
that  Doctor  Fernald’s  judgment  regarding  the  inmates  of  the 

15  California,  Preston  School  of  Industry,  1916-1918,  pp.  54, 
108-109. 

16  Warner,  op.  cit.,  p.  189. 

17  G.  G.  Fernald,  “  The  Defective  Delinquent  Differentiation 
Tests,”  Amer.  Jour.  Insanity,  68:  523-594,  1912. 
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Massachusetts  Reformatory  was  only  slightly  better  than  that 
of  the  parole  board,  when  measured  by  success  on  parole. 

“  Fifty-six  per  cent,  of  the  ‘  adults’,  43  per  cent,  of  the  ‘  sub¬ 
normals’,  and  50  per  cent,  of  the  ‘  segregables  ’  are  successful  on 
parole.18  Sixty-nine  per  cent,  of  the  prisoners  reported  to  be  com¬ 
petent,  as  compared  with  43  per  cent,  of  those  deviate,  and  44  per 
cent,  of  those  deficient,  are  successful  on  parole.  .  .  .  Seventy- 

two  per  cent,  of  the  accidental  offenders,  and  but  39  per  cent,  of 
the  recidivists,  and  but  33  per  cent,  of  the  feeble-minded  are  success¬ 
ful  on  parole.  The  alienist  uses  a  psychological  test  to  determine 
whether  a  prisoner  is  feeble-minded,  but  he  has  no  definite  criteria 
by  which  to  judge  whether  a  man  is  an  accidental  offender  or  a 
recidivist.”  18 

An  investigation  of  the  inmates  of  Whittier  State  School 
showed  little  relation  between  goodness  of  conduct  in  the 
institution  or  improvement  in  the  institution  and  age,  mental¬ 
ity,  temperament,  will  profile,  home  conditions,  or  the  nature 
of  the  offense.20  Goodness  of  conduct  in  the  institution,  as 
outside  of  the  institution,  is  determined  apparently  by  other 
things  not  tested  in  this  study.  It  is  necessary  to  take  into 
account  the  whole  personality  in  order  to  determine  whether 
a  person  should  be  placed  on  parole.  Conduct  in  the  institu¬ 
tion  is  an  inadequate  measure  of  personality.  The  attitudes, 
as  such,  must  be  studied.  Up  to  date  no  satisfactory  methods 
of  determining  or  measuring  these  attitudes  have  been  devised 
except  the  laborious  process  of  learning  everything  possible 
about  the  prisoner  in  connection  with  the  social  situations 
and  groups  with  which  he  has  been,  is,  and  is  to  be  connected. 

In  a  number  of  institutions  a  “  progressive  merit  system  ” 
is  being  used.  By  this  method  the  liberty  of  the  prisoner  is 
increased  gradually,  as  an  experiment  or  test,  before  he  is 
released  entirely  from  the  institution.  In  Montana  the  prison¬ 
ers  are  placed  outside  the  walls  of  the  institution,  on  their 
honor,  for  six  months  before  they  are  released  on  parole* 
during  this  time  they  do  road  work,  construction  work,  and 

18  The  ‘  segregables  ’  are  sometimes  committed  to  other  institu¬ 
tions  and  thus  have  no  chance  to  violate  parole. 

19  Warner,  op.  cit.,  pp.  191-192. 

20  W.  W.  Clark,  “  Supervised  Conduct-response  of  Delinquent 
Boys,”  Jour.  Delinq.,  6:  387-401,  May,  1921. 
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other  tasks.  It  is  possible  to  verify  previous  judgments 
regarding  fitness  for  parole  during  this  period.  The  Preston 
School  of  Industry  has  permitted  some  boys  who  have  earned 
about  two-thirds  of  the  credits  necessary  for  parole  to  work 
outside  of  the  institution,  living  either  in  the  School,  in 
camps,  or  on  a  ranch  belonging  to  the  institution.  This 
gives  greater  freedom  than  the  institution  affords  and  the  boys 
are  permitted  to  earn  money.  The  Industrial  School  for 
Girls  in  Massachusetts  has  established  a  “  parole  cottage  ” 
in  which  girls  are  given  greater  freedom  and  choice  of  work, 
so  that  they  have  a  better  opportunity  than  in  the  regular 
institution  for  expression  of  individuality,  self-reliance,  and 
personality.  Of  the  girls  paroled  from  this  cottage  during  a 
period  of  one  and  one-half  years  after  its  establishment  only 
one  was  returned  to  the  school  for  misconduct.21  In  the  state 
prison  of  Illinois  at  Joliet  the  prisoners  may  pass  through  the 
following  stages :  confinement  in  the  prison  with  little  per¬ 
sonal  responsibility,  increasing  opportunity,  positions  of 
trust  in  the  prison,  life  in  cottages  outside  the  prison  walls 
but  under  the  supervision  of  prison  officials,  work  on  the  prison 
farm  without  guards,  parole.  It  seems  probable  that  a  com¬ 
prehensive  knowledge  of  the  prisoner,  together  with  this  test 
on  the  progressive  merit  system,  will  serve  fairly  well  to  select 
those  who  are  fit  for  parole. 

Some  methods  are  used  in  various  states  that  clearly  are 
not  satisfactory.  One  of  these  is  the  influence  of  an  attorney 
in  an  argument  presented  to  the  Parole  Board.  In  most 
states  this  is  not  permitted,  but  in  a  few  the  eloquence  of  the 
attorney  is  permitted  to  determine  fitness  for  parole.  Another 
method  is  to  appeal  to  the  community  in  which  the  crime  was 
committed,  either  by  advertising  intention,  of  application  for 
parole  or  in  some  other  way.  But  the  attitude  of  the  com¬ 
munity  in  which  the  crime  was  committed  is  not  at  all  a  fair 
test  of  the  ability  of  the  prisoner  to  get  along  satisfactorily 
on  parole.  It  is  generally  necessary,  also1,  for  the  prisoner  to 
pay  for  this  advertisement  and  this  bears  heavily  on  the  poor. 


21  Massachusetts  Training  Schools,  1917,  p.  83. 


PAROLE 


537 


Such  a  requirement  had  existed  in  California  but  was  abol¬ 
ished  in  1914. 

7.  Conditions  on  Parole. — Parole  is  "conditional  liber¬ 
ation/5  that  is,  liberation  from  the  institution  on  condition 
that  the  prisoner  live  in  accordance  with  specified  rules.  The 
conditions  are  sometimes  fixed  by  law,  sometimes  by  the  parole 
board,  and  sometimes  by  both.  These  conditions  include 
such  things  as  the  following:  leading  a  law  abiding  life, 
abstaining  from  intoxicating  liquors  and  drugs,  keeping  free 
from  bad  associates,  spending  evenings  at  home,  refraining 
from  gambling  and  other  vicious  habits,  supporting  legal 
dependents,  remaining  in  a  specified  territory,  not  changing 
residence  or  employment  without  permission  (sometimes 
merely  without  reporting  the  change),  attending  church  at 
least  once  each  Sunday,  not  marrying  without  permission,  not 
becoming  dependent  on  charity,  and  making  reparation  or 
restitution  for  the  injury  done  by  the  crime.  . 

The  person  on  parole  must  make  regular  reports,  ordinarily 
once  a  month,  but  with  decreasing  frequency  toward  the 
end  of  the  parole  period.  In  these  reports  it  is  necessary  to 
state  whether  and  how  much  one  has  been  employed,  how 
much  has  been  earned,  how  much  has  been  expended  and  for 
what  purposes.  Most  of  these  reports  are  written  and  sent  to 
the  parole  officer  by  mail.  The  person  on  parole  must  usually 
have  a  “  sponsor 55  who  is  generally  a  relative  or  an  employer, 
who  will  vouch  for  the  accuracy  of  the  written  report.  This 
system  of  reports  is  a  detective  or  statistical  device  without 
value  to  the  person  on  parole  and  without  much  value  for 
detective  or  statistical  purposes. 

8.  Supervision  and  Assistance. — There  are  two  views 
regarding  supervision  of  persons  on  parole,  one  of  which 
-places  the  emphasis  on  formal  supervision,  the  other  on 
friendly  assistance.  The  first  view  is  illustrated  by  the  follow¬ 
ing  quotations : 

“  In  Oklahoma  we  do  not  parole  a  man  until  we .  feel  that  he 
is  able  to  make  good  alone,  without  being  nursed  or  coddled  along.” 82 


22  Quoted  in  Jour.  Grim .  Law,  6:  290,  July,  1915. 
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“  It  is  thought  that  too  strict  prison  surveillance  over  a  man 
after  he  is  released  is  not  wholly  in  accord  with  the  humane  prin¬ 
ciple  of  the  system.  Such  should  be  exercised  only  when  necessitated 
by  the  conduct  of  the  paroled  man,  who  must  understand  that  he 
must  depend  upon  his  own  initiative.”^ 

“  It  has  been  the  experience  of  the  Board  that  an  excessive 
amount  of  official  routine  supervision  is  more  harmful  to  the  paroled 
man  than  a  system  which  gives  him  every  opportunity  for  advice 
and  counsel,  and  which  looks  after  his  family  in  an  intelligent 
manner.”  241 

“  This  system  provides  sufficient  supervision  of  a  proper  type  to 
insure  rather  accurate  knowledge  concerning  the  activities  of  the 
boy.  At  the  same  time  the  supervision  is  not  so  close  as  to  destroy 
initiative  or  the  boy’s  confidence  in  himself ;  rather  it  tends  to  create 
the  feeling  that  those  who  have  him  under  observation  consider  him 
sufficiently  trustworthy  to  manage  his  own  affairs.”  25 

This  conception  is  based  on  the  assumption  that  reforma¬ 
tion  is  practically  complete  at  the  time  of  the  release  of  the 
prisoner  and  that  the  function  of  the  parole  officer  is  to  watch 
him  to  determine  whether  he  is  maintaining  the  conditions 
fixed  for  his  parole.  The  other  conception  is  illustrated  by  the 
following  quotations : 

“  The  man  on  parole  needs  help.  He  needs  it  often.  He  needs 
strong  help.  He  needs  it  many  times  even  more  than  he  needs  it 
while  in  confinement.  If  he  does  not  get  it  all  the  good  which  has 
been  done  for  him  before  his  release  is  lost.  Our  efforts  and  our 
money  are  squandered  because  of  the  pettiness  and  the  penuriousness 
with  which  our  parole  system  is  supported.”  26 

“  To  obtain  successful  results,  parole  must  cease  to  be  a  mechani¬ 
cal  operation  of  law  and  rules,  and  must  become  a  vital  creative  force 
to  preserve  human  material  for  itself  and  for  society,  which  might 
otherwise  become  wreckage  and  waste.” 27 

“  The  ideal  which  the  trustees  try  to  have  them  ( the  parole 
officers  or  visitors)  attain  is  to  treat  each  boy  as  if  he  were  the 

33  New  York,  Superintendent  of  State  Prisons,  1918,  p.  439. 

24  Ibid.,  1920,  p.  417. 

25  California,  Preston  School  of  Industry,  1916-1918,  p.  100. 

26  F.  Moore,  “  A  Few  of  Our  Failures,”  Amer.  Prison  Assoc., 
1914,  pp.  170-171. 

27  Edith  M.  Burleigh,  “  The  Future  of  Parole,”  Amer.  Prison 
Assoc.,  1919,  p.  423 
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visitor’s  own  child,  and  to  counsel  with  him,  to  guide  him  and 
struggle  with  him  with  a  fatherly  interest.”  28 

liis  conception  is  based  on  the  belief  that  the  essential 
work  of  reformation  has  to  be  done  after  release  from  the  insti¬ 
tution,  and  should  take  the  form  of  adjustment  of  the  indi¬ 
vidual  to  the  group.  This  requires  much  assistance,  not  to 
prevent  the  person  from  exercising  his  own  initiative,  but  to 
assist  him  in  exercising  it  correctly,  so  that  crimes  will  not 
be  repeated. 

In  practice  the  first  method  is  almost  universal  in  the 
United  States,  due  to  the  fact  that  the  number  of  parole 
officers  is  small  and  the  system  poorly  organized  so  that  it  is 
impossible  to  do  much  constructive  work.  In  191-6  one  parole 
officer  in  New  Jersey  had  1251  persons  under  his  supervision 
and  they  were  scattered  over  the  entire  state.  In  New  York 
one  parole  officer  has  about  300  persons  under  his  supervision 
and  each  officer  has  the  entire  state  as  his  district.  The 
number  of  persons  under  the  supervision  of  one  parole  officer 
is  270  for  the  Preston  School  of  Industry,  and  300  for  the 
Boys  Industrial  School  of  Kansas.  The  average  interval 
between  visits  for  persons  on  parole  from  Preston  was  two 
months,  from  Connecticut  School  for  Boys  seven  months, 
Lyman  School  four  months.  Inmates  of  state  prisons  are 
practically  never  visited  by  parole  officers  in  most  states. 

In  contrast  with  this  existing  condition,  the  ideal  has  been 
stated  to  be  not  more  than  fifty  or  sixty  boys  or  forty  girls  for 
one  officer  and  probably  the  number  of  adults  should  be  no 
greater.  The  New  York  Department  of  Efficiency  and  Econ¬ 
omy  set  one  week  as  the  maximum  interval  between  visits 
during  the  first  part  of  the  parole  period.  Some  institutions 
have  reached  this  standard.  The  Massachusetts  Industrial 
School  for  Girls  has  about  330  girls  on  parole  at  one  time  and 
for  this  number  maintains  a  parole  force  of  thirteen,  consist¬ 
ing  of  a  superintendent,  an  assistant  superintendent,  eight 
visitors,  one  investigator,  and  two  stenographers.  Illinois 
has  probably  developed  the  most  efficient  system  for  an  entire 


28  Massachusetts  Training  Schools,  1919,  p  13. 
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state,  but  even  there  the  number  of  persons  under  the  super¬ 
vision  of  one  parole  officer  is  approximately  one  hundred. 

In  view  of  these  conditions  the  report  of  the  Prison  Asso¬ 
ciation  of  New  York  regarding  the  parole  officers  in  that  state 
could  be  duplicated  for  almost  every  other  state: 

“  Their  work  is  confined  to  the  investigation  of  offers  of  employ¬ 
ment  to  prisoners  about  to  be  released,  and  to  general  clerical  work 
within  the  prisons  which  is  more  or  less  related  to  the  work  of  the 
State  Parole  Board.” 29 

The  New  York  Department  of  Efficiency  and  Economy 
reported  that  though  parole  was  in  principle  a  good  thing 
“it  was  obviously  futile”  as  operated  in  New  York  State  in 
1915.  When  compared  with  probation,  the  parole  system  has 
a  technique  which  is  extremely  crude  and  almost  useless. 

The  real  work  of  supervision  in  many  states  is  left  to  phil¬ 
anthropic  organizations.  For  instance  1452  persons  were 
released  from  the  state  prisons  of  New  York  in  1922  on  parole, 
of  whom  more  than  80  per  cent,  were  placed  under  the  super¬ 
vision  of  philanthropic  societies,  such  as  the  Catholic  Protec¬ 
tive  Society,  the  Prison  Association,  the  Salvation  Army,  and 
the  Jewish  Protectory  and  Aid  Society.  Such  agencies 
can  be  of  great  assistance.  But  just  as  it  was  soon  learned 
by  those  in  charge  of  the  probation  system  that  it  was  impos¬ 
sible  to  secure  satisfactory  results  if  the  work  was  left  entirely 
to  volunteers,  so  the  expectation  that  paroled  prisoners 
can  be  turned  over  entirely  to  such  volunteer  agencies  without 
supervision  by  the  state  is  futile.  The  state  should  secure  as 
much  cooperation  as  possible  from  private  agencies,  but  the 
work  should  all  be  retained  under  the  control  and  supervision 
of  paid  parole  officers. 

Probation  officers  are  used  in  some  places  to  supervise  per¬ 
sons  on  parole.  New  York  authorized  this  in  1910,  but  at  the 
close  of  the  year  1915  only  14  children  and  88  adults  were  on 
parole  under  the  supervision  of  probation  officers.  Boys  who 
live  in  Pueblo  or  Colorado  Springs  and  are  on  parole  from  the 
Colorado  Industrial  School  are  under  the  supervision  of  pro- 


29  Prison  Association  of  New  York,  1916,  p.  81. 
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bation  officers  in  those  cities.  The  superintendent  of  the 
institution  reports  that 

“  Local  men  are  much  better  than  a  state  agent,  especially  where 
they  are  the  probation  officers  in  the  county  and  know  the  boys’  homes 
and  parents  even  before  we  get  the  boys.”  30 

Attempts  have  been  made  in  different  places  to  use  the 
policemen,  sheriffs,  and  other  officers  of  the  law  as  the  super¬ 
visors  of  the  paroled  prisoners.  In  some  states  this  is  required 
by  law.  In  Michigan,  for  instance,  the  sheriff  is  the  “  first 
friend  ”  of  the  person  on  parole  according  to  the  law,  but  it 
is  probable  that  the  relationship  exists  only  in  the  eyes  of  the 
law;  the  Michigan  Board  of  Pardons  recommended  in  1917 
that  this  requirement  should  be  abolished.  After  policemen 
had  been  used  for  twenty  years  in  Canada  as  parole  officers, 
the  Superintendent  of  Penitentiaries  urged  that  the  method 
be  abandoned.  On  the  other  hand  Brockway  stated  that  this 
method  of  supervision  was  used  at  first  reluctantly  for  those 
on  parole  from  Elmira,  but  that  it  grew  in  favor  with  him.31 
And  the  Committee  on  Prisons  and  Police  Administration 
of  the  National  Prison  Association  in  1907  stated 

“  The  police  is  the  logical  department  for  the  supervision  of 
criminals,  and  prisoners  should  be  paroled  to  their  custody.  Having 
such  supervision,  I  believe  that  their  attitude  would  so  change  toward 
the  criminal  that  they  would  perform  their  functions  judiciously.”  33 

The  plan  appears  rather  chimerical  at  present,  but  if  the 
attitude  of  the  police  can  be  generally  changed  as  it  has  in 
some  places  it  is  not  beyond  possibility. 

In  general,  however,  specialization  is  necessary  for  this 
work.  The  tendency  is  to  develop  specialists  within  the  field 
of  parole  work.  The  parole  officers  of  the  Massachusetts 
Industrial  School  for  Girls  have  specialized  as  follows :  one 
gives  entire  time  to  the  investigation  of  the  homes,  heredity, 
and  history  of  the  girls  before  they  are  paroled;  a  second 
specializes  on  placing  girls  in  foster  homes ;  a  third  has  charge 
of  the  supervision  of  girls  attending  public  schools ;  a  fourth 

30  Personal  Letter,  November  17,  1921. 

31  Brockway,  Natl.  Prison  Assoc.,  1898,  pp.  312-315. 

32  Natl,  Prison  dssoc.,  1907,  p.  91. 
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has  charge  of  all  mother-and-baby  cases.  These  different 
kinds  of  work  require  very  different  training,  personalities, 
and  techniques;  one  who  specializes  in  a  particular  field 
acquires  an  ability  that  could  not  be  secured  by  an  officer  who 
dealt  with  all  kinds  of  problems. 

In  order  that  the  parole  officer  may  be  of  real  assistance  to 
the  person  on  parole  it  is  necessary  that  he  should  have  in 
advance  an  intimate  acquaintance  with  the  personality  of  the 
offender.  This  information  must  be  secured  before  it  can  be 
determined  what  method  should  be  used  in  dealing  with  the 
offender.  Whatever  information  is  secured  through  the  origi¬ 
nal  investigation  and  the  institutional  career  of  the  offender 
should  be  accessible  to  the  parole  officer.  In  addition  the 
parole  officer  must  have  an  intimate  knowledge  of  the  family 
and  other  personal  groups  into  which  the  individual  will  go, 
and  should  attempt  to  prepare  these  groups  for  his  return 
before  the  parole  begins.  One  of  the  values  of  wages  for  pris¬ 
oners  is  their  effect  in  producing  a  more  kindly  welcome  to 
the  prisoner  when  he  is  released.  But  it  is  necessary  that  more 
than  this  should  he  accomplished.  The  parole  officer  must 
form  intimate  contacts  with  those  under  his  supervision.  This 
part  of  the  work  has  been  done  most  successfully  for  those  on 
parole  from  institutions  for  juvenile  delinquents.  A  case  is 
reported  from  the  Massachusetts  Training  School  for  Girls 
of  a  girl  who  was 

“sensitive,  proud,  moody,  stubborn,  distrustful  and  secretive.  Her 
visitors  first  overcame  her  distrust  by  playing  with  her, — taking  her 
to  the  theater  for  instance.  The  visitor,  having  won  her  confidence, 
learned  her  warped  ideas  of  life,  which  she  was  able  gradually  to 
combat  and  overcome.  .  .  .  Her  whole  attitude  towards  life  is 
so  changed  she  bids  fair  to  become  a  well-poised  woman.”  33 

The  New  Jersey  State  Home  for  Girls  has  a  small  fund 
with  which  it  is  possible  to  take  girls  who  are  on  parole  to  the 
seashore  and  to  the  theaters.  The  visitor  of  this  institution 
also  assists  the  girls  in  their  purchases  and  encourages  them  to 
start  bank  accounts. 

The  parole  officer  cannot,  however,  continue  to  do  the 


83  Massachusetts  Training  Schools,  1915,  p.  112. 
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entire  work,  for  the  period  of  parole  must  end  sooner  or  later. 
One  of  the  most  important  things  for  the  parole  agent  to  do 
is  to  assist  the  person  on  parole  to  secure  friends  and  contacts 
of  his  own ;  such  friends  may  be  clergymen,  settlement  work¬ 
ers,  or  other  institutional  representatives,  but  when  possible 
should  include  others  with  whom  the  paroled  person  will  be 
in  more  intimate  relations.  Miss  Weidensall  reports  that 
when  delinquent  women 

“  do  try  to  keep  their  paroles  it  is  usually  in  part  at  least  because 
of  appreciation  for  some  person  who  has  been  for  them  a  real  ideal.”  34 

In  one  place  a,  club  was  formed  by  the  persons  on  parole 
from  the  New  York  State  reformatories;  they  have  club 
rooms,  with  easy  chairs,  reading  matter,  a  billiard  room,  and 
a  pianola;  they  have  monthly  meetings  with  speakers  and 
informal  association  every  evening.  One  boy  said  regarding 
this  club 

“  When  a  man  comes  down  here  he  has  a  place  to  go,  and  some¬ 
body  to  shake  his  hand.  You  don’t  know  the  lost  feeling  a  fellow  has 
when  he  finds  himself  free.  There  is  nobody  he  can  turn  to,  and 
small  inducement  to  keep  straight.  I,  for  one,  could  never  have  made 
good  if  it  had  not  been  for  this  place  and  the  people  who  stand 
behind  it.”  35 

This  club  also  acts  as  an  employment  agency  for  its  mem¬ 
bers  and  in  other  ways  exerts  considerable  pressure  to  prevent 
violations  of  parole. 

An  appeal  to  group  influence  in  a  somewhat  different  man¬ 
ner  is  made  by  the  Preston  School  of  Industry.  Each  month 
the  School  publishes  a  list  of  persons  on  parole,  grouped  as 
“  honor-roll,' ”  “  failure  to  report,”  and  “  parole  violators.” 
In  addition,  the  school  publishes  a  monthly  bulletin  which  is 
mailed  to  all  the  boys  on  parole ;  this  contains  accounts  of  the 
notable  accomplishments  of  those  who  are  on  parole. 

In  every  way  possible  the  person  on  parole  should  be  made 
to  feel  that  he  is  a  part;  of  society.  While  in  the  institution  he 

34  Jean  Weidensall,  The  Mentality  of  the  Criminal  Woman,  p.  285. 

35  New  York,  State  Board  of  Managers  of  Reformatories,  1917, 
pp.  97-98. 
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has  the  feeling  that  he  has  been  set  apart  from  society  and  is 
ostracized.  Contacts  must  be  developed  so  that  the  individual 
will  not  feel  isolated.  The  larger  the  number  of  associations 
that  can  be  formed  between  the  person  on  parole  and  the  some¬ 
what  normal  social  groups,  the  more  likely  he  is  to  become 
a  law-abiding  person. 

9.  Organization  of  Parole  Work. — In  general  the  parole 
officer  is  attached  to  a  particular  institution,  receives  under 
his  supervision  all  persons  paroled  from  that  institution,  and 
has  the  entire  state  as  his  field  of  work.  In  New  York  State, 
for  instance,  each  officer  has  a  field  of  49,204  square  miles. 
The  average  number  of  miles  traveled  recently  per  visit  to 
the  person  on  parole  by  agents  of  the  Indiana  Boys*  School 
was  18,  by  the  agents  of  the  Indiana  State  Prison  48,  by  the 
agents  of  the  Iowa  Industrial  School  for  Boys  78. 36  Illinois 
has  the  best  organization  of  the  parole  work,  in  this  respect. 
The  state  is  divided  into  ten  districts,  with  one  or  more  parole 
officers  in  each  to  supervise  the  persons  in  that  district  on 
parole  from  any  of  the  institutions  of  the  state.  One  officer 
thus  has  only  a  few  counties  for  his  territory.  Five  parole 
officers  and  the  assistant  chief  parole  officer  have  headquarters 
in  Chicago. 

10.  Violation  of  Parole. — The  law  generally  states  that 
any  violation  of  the  conditions  imposed  upon  the  person  on 
parole  constitutes  a  violation  of  parole.  But  in  practice  the 
parole  board  uses  its  discretion  and  permits  some  failures  to 
report  without  declaring  them  violations  of  parole.  When 
a  decision  is  reached  that  the  parole  has  been  violated  a  war¬ 
rant  for  the  arrest  of  the  person  is  issued  and  served  if  the 
offender  can  be  located.  But  it  is  difficult  to  secure  the  return 
of  the  parole  violator  who  has  left  the  city  or  state.  As  the 
methods  of  identification,  especially  finger-prints,  become 
better  organized,  it  should  be  extremely  difficult  for  the  parole 
violator  to  escape  permanently.  In  this  connection,  good 
reasons  exist  for  making  the  policy  of  extradition  less  diffi¬ 
cult  than  it  now  is.  The  governors  generally  favor  the  arrest 

30  These  figures  are  secured  by  dividing  the  number  of  miles  trav¬ 
eled  in  an  official  capacity  by  the  number  of  charges  visited. 
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of  parole  violators  who  have  gone  into  other  states  without  the 
formality  of  extradition.37 

When  a  parole  violator  is  arrested,  there  is  no  possibility 
of  appealing  from  the  decision  of  the  parole  board.  He  is 
generally  required  to  serve  the  remainder  of  his  unexpired 
term  if  he  was  on  a  definite  sentence,  or  the  remainder  of  the 
maximum  of  an  indeterminate  sentence.  And  usually  the 
time  served  on  parole  does  not  count  as  part  of  the  sentence. 

11.  Discharge  from  Parole. — It  is  generally  maintained 
by  the  court  that  a  person  may  not  be  kept  on  parole  for  a 
period  which  would  make  his  imprisonment  and  parole 
together  more  than  his  maximum  sentence.38  In  some  states 
he  cannot  be  released  from  parole  before  that  period  has 
passed;  in  others  he  can  be  released  when  he  has  served  a 
shorter  period  specified  by  law,  such  as  six  months  or  twelve 
months ;  in  others  the  parole  board  fixes  the  period  of  parole  at 
the  beginning  of  the  period ;  in  others  it  is  left  entirely  to  the 
discretion  of  the  parole  board,  with  the  maximum  above  stated. 

It  seems  desirable  to  eliminate  the  maximum  parole 
period.  Some  persons  will  act  satisfactorily  as  long  as  they 
have  the  assistance  of  a  parole  officer.  It  is  preferable  to  give 
them  such  assistance  indefinitely  rather  than  keep  them  per¬ 
manently  in  institutions  or  have  them  spending  their  time 
alternately  in  crime  and  in  penal  institutions.  This  provision 
for  indefinite  parole  should  apply,  also,  to  inmates  of  juve¬ 
nile  institutions,  who  must  now  generally  be  released  from 
parole  when  they  reach  majority.  With  this  maximum  aban¬ 
doned,  the  parole  board  should  have  complete  authority  to 
terminate  the  period  of  parole  whenever  circumstances  in  the 
particular  case  warrant. 

In  general  it  appears  to  investigators  that  the  period  of 
parole  is  too  short,  but  not  much  definite  information  has  been 
secured  on  which  to  base  an  opinion  regarding  the  proper 

37  F.  Moore,  “  Reformatory  Work  and  Parole,”  Amer.  Prison 
Assoc.,  1912,  pp.  429-432. 

38  The  Attorney  General  of  Kentucky,  however,  ruled  in  1921 
that  parole  may  be  continued  indefinitely.  See,  E.  R.  Cass,  A  Study 
of  Parole  Laws  and  Parole  Methods  in  the  United  States,  p.  18. 
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length  of  parole.  Sixty-four  per  cent,  of  the  violations  by 
persons  on  parole  from  the  state  prisons  of  California  in 
1918-1920  were  within  six  months  of  the  beginningof  parole 
and  only  11  per  cent,  by  those  who  had  served  one  year  or  more 
on  parole.  On  the  other  hand,  about  35  per  cent,  of  the  viola¬ 
tions  of  parole  by  boys  under  the  supervision  of  the  New 
York  Society  for  the  Reformation  of  Juvenile  Delinquents 
occur  after  at  least  twelve  months  of  parole  have  been  served. 
It  is  certainly  desirable  to  continue  the  parole  through  the 
period  when  violations  are  most  likely  to  occur,  but  the  evi¬ 
dence  is  not  yet  conclusive  regarding  the  length  of  this  period. 

Parole  is  either  ended  automatically  at  the  expiration  of 
the  maximum  sentence  or  else  by  an  order  of  the  parole  board, 
which  must  sometimes  have  the  approval  of  the  governor. 

12.  Restoration  of  Civil  Rights. — Civil  rights  which  are 
lost  in  most  states  on  conviction  of  certain  types  of  crimes  are 
restored  in  some  states  automatically  when  parole  is  granted ; 
in  others  they  are  restored  only  when  one  is  discharged  from 
parole;  and  in  others  they  are  restored,  if  at  all,  only  by  a 
pardon  by  the  governor.  By  act  of  1919  California  authorized 
the  parole  board  to  restore  civil  rights  to  persons  on  parole 
at  such  time  and  to  such  a  degree  as  they  saw  fit,  except  that 
they  could  not  restore  the  right  to  be  an  elector,  hold  public 
office,  or  act  as  trustee. 

The  deprivation  of  civil  rights  is  undesirable  at  any  time, 
but  if  the  prisoner  is  released  to  the  community  he  should  be 
made  to  feel,  as  much  as  possible,  that  he  is  a  member  of  that 
community.  Consequently  civil  rights  should  be  restored 
automatically  at  the  beginning  of  the  parole  period. 

13.  Success  or  Failure  on  Parole. — In  general  the 
attempts  to  determine  what  proportions  of  the  persons  on 
parole  get  along  satisfactorily  have  yielded  percentages  rang¬ 
ing  from  50  to  85,  with  an  average  of  about  75. 39  Since  these 

39  W.  W.  Clark,  “  Success  Records  of  Prisoners' and  Delinquents/’ 
Jour.  Delinq.,  6:  443-452,  July,  1921.  This  reports  a  general 
average  of  72  per  cent,  of  successes  among  those  paroled  from  nine¬ 
teen  institutions.  Gault  in  1915  reported  84  per  cent,  successful,  in 
a  study  of  38,593  on  parole  in  sixteen  states,  R.  H.  Gault,  “  The 
Parole  System  a  Means  of  Protection,”  Jour.  Grim.  Law,  5:  801, 
March  1915. 
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figures  refer  only  to  the  conduct  of  persons  during  the  period 
of  parole,  it  is  of  interest  to  learn  how  the  conduct  after 
release  from  parole  compares  with  this.  One  of  the  first 
studies  of  this  kind  was  made  by  Brockway  in  1888  to  deter¬ 
mine  the  careers  of  all  who  had  been  inmates  of,  and  paroled 
from  Elmira  up  to  that  date.  Inquiry  was  made  of  the  per¬ 
sons  themselves,  their  relatives  and  neighbors,  and  in  all  the 
prisons  of  the  United  States.  The  general  conclusion  was  that 
78.5  per  cent,  of  them  were  at  the  time  leading  law-abiding 
lives  and  were  self-supporting.40  One  of  the  most  accurate 
studies  was  made  of  301  juvenile  delinquents  on  parole  from 
Whittier  State  School.  A  first  study  was  made  in  1918  at 
least  two  years  after  any  one  of  the  number  had  left  the  insti¬ 
tution  and  in  some  cases  as  much  as  seven  years  after  release 
from  the  institution.  A  second  study  of  the  same  group  was 
made  in  1920.  The  conduct  of  the  groups  at  the  two  dates  is 
shown  in  Table  XXXVII.41 

Table  XXXVII 


Conduct  of  Juvenile  Delinquents  Released  on  Parole  from  Whittier 

State  School,  Percentages 


Conduct 

1918 

1920 

Doing  well 

42.7 

44.0 

Doing  fairly  well 

30.2 

24.6 

Doing  poorly 

27.1 

31.4 

This  might  be  stated  as  73  per  cent,  successful  in  1918  and  69 
per  cent,  successful  in  1920.  This  shows  a  comparatively  small 
decrease  in  the  proportion  successful. 

A  more  critical  scrutiny  of  the  figures  leaves  one,  however, 
with  some  doubt  regarding  their  reliability.  The  supervision 
over  persons  on  parole  and  the  opportunity  to  determine  the 
behavior  after  the  termination  of  parole  are  so  restricted  that 
the  reports  cannot  be  accepted  at  their  face  value.  Moreover, 

40  Z.  It.  Brockway,  Fifty  Years  of  Prison  Service,  p.  297. 

41  Clark,  Ibid.,  p.  446;  California,  Whittier  State  School,  1916-18, 
pp.  96-114.  The  percentages  in  Table  XXXVII  are  based  on  258  cases 
in  1918,  252  in  1920,  regarding  which  the  information  was  definite. 
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the  parole  board  is  generally  a  part  of  the  organization  of  a 
political  party  and  to  defend  itself  against  the  opposing  party 
magnifies  its  accomplishments.  Also,  the  violations  of  parole 
are  not  often  classified;  the  commission  of  a  new  crime  is 
very  different,  for  instance,  from  the  failure  to  report  to  the 
parole  officer.  Thirty  per  cent,  of  failures  on  parole  need  not 
mean  new  crimes  by  30  per  cent,  of  those  on  parole.  In  the 
few  institutions  that  give  separate  figures,  less  than  10  per 
cent,  of  those  on  parole  are  reported  as  failing  because  of  new 
crimes.42 

But  even  if  the  figures  were  entirely  reliable,  they  would 
not  measure  the  value  of  parole  as  a  policy.  It  might  be 
claimed  logically  that  the  success  of  these  persons  was  due  to 
their  previous  training  in  the  institution  rather  than  to  the 
parole.  It  is,  in  fact,  rather  conducive  to  suspicion  that  the 
success  of  most  of  the  institutions — reformatories,  probation, 
parole — amounts  to  about  70  or  75  per  cent.  A  study  of  the 
after  careers  of  prisoners  from  Auburn  made  in  1827,  when 
there  was  no  parole  and  no  educational  or  reformatory  policy, 
showed  that  77  per  cent,  of  the  prisoners  had  either  improved 
somewhat  or  improved  greatly  in  comparison  with  their  behav¬ 
ior  prior  to  imprisonment.43  Perhaps  75  per  cent,  of  them 
would  be  reported  as  getting  along  satisfactorily  no  matter 
what  policy  were  used. 

The  value  of  parole  has  been  measured  in  another  way. 
Of  55  recidivists  who  were  received  in  the  Eastern  Peniten¬ 
tiary  of  Pennsylvania  in  1918,  65  per  cent,  had  been  released 
from  this  institution  previously  on  parole;  79  per  cent,  of  all 
releases  of  all  prisoners  were  by  parole.  This  shows  that  those 
released  on  parole  are  less  likely  to  become  recividists  than 
those  released  at  the  end  of  their  sentences  or  by  pardon  or 
commutation.  The  average  time  between  the  beginning  of  the 
parole  and  the  new  crime  was  slightly  over  two  years.44  Recid¬ 
ivism  seems  to  have  decreased  slightly  in  Illinois  and  Cali- 

42  R.  H.  Gault,  “  The  Parole  System  a  Means  of  Protection,” 
Jour.  Crim.  Law,  5:  801,  March  1915. 

43  New  York,  Auburn  State  Prison,  Report  1828,  pp.  64-71. 

44  Pennsylvania,  Eastern  Penitentiary,  1918,  pp.  11-31. 


PAROLE 


549 


fornia  since  the  introduction  of  the  parole  system,  though  the 
evidence  is  not  conclusive.45 

Such  efforts  at  statistical  measurement  as  have  been  made 
up  to  this  time  do  not  prove  that  the  parole  system  is  either 
a  success  or  a  failure.  The  American  Institute  of  Criminal 
Law  and  Criminology  has  announced  its  intention  of  under¬ 
taking  a  more  careful  study  than  has  been  made  heretofore, 
by  following  the  careers  of  persons  paroled  over  a  period  of 
at  least  five  years.46  This  may  add  to  our  knowledge,  but 
there  is  little  possibility  that  the  methods  can  be  accurate 
enough  to  yield  reliable  results  until  a  universal  finger-print 
system  is  adopted,  by  which  the  previous  record  of  every  per¬ 
son  convicted  of  crime  can  be  determined.  That  would  soon 
furnish  clear  proof  of  the  proportion  of  offenders  who  had  been 
paroled  previously. 

14.  Conditions  Affecting  Success  on  Parole. — Positive 
information  regarding  the  types  that  succeed  on  parole  and 
the  conditions  of  life  most  frequently  connected  with  success 
on  parole  would  be  very  valuable.  In  the  long  run  such  infor¬ 
mation  must  furnish  the  control  for  parole  policies — both  the 
determination  of  whom  to  release  and  how  to  supervise  them. 
That  information,  also,  will  necessarily  be  dependent  on  a 
general  adoption  of  the  finger-print  system.  A  few  studies, 
principally  of  juvenile  delinquents,  throw  some  light  on  the 
questions  involved. 

(a)  Mentality.  It  is  frequently  asserted  that  feeble¬ 
minded  prisoners  should  never  be  paroled.  Clark  has  made  a 
summary  of  most  of  the  available  material  on  this  point,47 
and  this  furnishes  no  evidence  of  a  significant  difference 
between  the  success  of  the  feeble-minded  and  the  normal- 
minded  on  parole.  The  coefficient  of  correlation  between  the 
success  on  parole  and  the  mental  ages  of  223  boys  paroled  from 
Whittier  was  +  0.19  (P.E.  0.053),  which  is  so  small  as  to 
be  insignificant.  A  very  intensive  study  of  the  after-careers 

45  Illinois,  “  Department  of  Public  Welfare,”  Parole  Lam,  1920, 
pp.  11,  12,  69. 

iaJour.  Crim.  Lam,  12:  151-152,  August  1921. 

47  W.  W.  Clark,  “  Success  Records  of  Prisoners  and  Delinquents,” 
Jour.  Deling.,  6:  450-451,  July,  1921. 


550 


CRIMINOLOGY 


of  26  delinquent  girls  by  Pintner  and  Reamer  led  to  the  con¬ 
clusion  “  We  find  that  the  backward  girl  is  just  as  likely  to 
make  good  as  the  normal.”  48  It  has  been  reported,  also,  that 
the  feeble-minded  are  not  quite  so  likely  to  be  involved  in 
disciplinary  difficulties  while  in  the  institution.49  On  the 
other  hand,  Warner  found  that  69  per  cent,  of  prisoners  classi¬ 
fied  by  the  alienist  as  “  competent  ”  were  reported  to  be  suc¬ 
cessful  on  parole,  as  contrasted  with  44  per  cent,  of  those 
classified  as  “  deficient/7  50  And  Doctor  Christian  found  in 
a  study  of  500  parole  violators  from  Elmira  that  the  propor¬ 
tion  of  violators  who  were  subnormal  was  decidedly  greater 
than  in  the  total  population  of  the  institution.51  In  general 
the  evidence  does  not  entirely  support  the  proposition  that 
feeble-minded  delinquents  succeed  as  well  on  parole  as  those 
who  are  not  feeble-minded,  but  the  difference  between  the 
two  groups  is  certainly  not  sufficiently  great  to  justify  refusal 
to  grant  parole  to  any  feeble-minded  prisoner.  Even  if  they 
fail  on  parole  more  frequently,  it  might  mean  merely  that 
more  intensive  supervision  was  required  for  them.  This  is 
probable  especially  in  view  of  the  study  of  193  paroled  delin¬ 
quents  from  Preston,  which  showed  that  the  failures  of  the 
defective  boys  were  largely  industrial,  while'  the  failures  of 
the  normal  and  dull-normal  were  largely  in  the  form  of 
new  crimes.52 

(b)  Defects  in  control  for  alcohol,  etc.  Heacox  found  in 
a  study  of  30  parole  violators  from  Auburn  that  they  had  a 
larger  portion  than  did  the  general  population  of  the  prison 
who  had  defective  control  for  alcohol,  tobacco,  drugs,  and  sex ; 
but  he  found,  also,  a  slightly  larger  proportion  in  the  parole 
group  who  were  total  abstainers  from  alcohol.53  The  number 

48  R.  Pinter  and  Jeannette  Reamer,  “  Mental  Ability  and  Future 
Success  of  Delinquent  Girls,”  Jour.  Delinq.,  3:  74-79,  March  1918. 

49  W.  W.  Clark,  “  Supervised  Conduct  Response  of  Delinquent 
Boys,”  Jour.  Delinq.,  6:  393-394,  May  1921. 

50  Warner,  op.  cit.,  p.  192. 

51  New  York,  State  Board  of  Managers  of  Reformatories,  1918, 
pp.  52-53;  1919,  pp.  60-62. 

52  California,  Preston  School  of  Industry,  1916-1918,  pp.  17,  105. 

B3  F.  L.  Heacox,  “  A  Study  of  One  Year’s  Parole  Violators 

Returned  to  Auburn  Prison,”  Jour.  Grim.  Law ,  8:  253-258,  July  1917. 
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of  cases  is  not  sufficiently  large  to  justify  conclusions  and  no 
other  comparable  studies  have  been  made. 

(c)  Other  individual  and  personal  traits.  A  very  slight 
amount  of  information  is  available  regarding  the  relation 
between  psychopathic  personality,  race,  or  sex,  and  success  on 
parole.54  A  .general  belief  prevails  that  the  psychopathic,  the 
females,  and  the  colored  are  least  likely  to  succeed  on  parole, 
but  there  is  no  statistical  justification  for  the  belief. 

(d)  Nature  of  crime  and  number  of  offenses.  The  success 
records  of  193  boys  discharged  from  parole  from  Preston  in 
1918  show  that  39  per  cent,  of  the  chronic  offenders  failed  on 
parole,  as  contrasted  with  15  per  cent,  of  the  first  offenders; 
hut  that  38  per  cent,  of  those  who  had  committed  petty 
offenses  failed,  as  contrasted  with  34  per  cent,  of  those  who 
had  committed  serious  offenses.55  Warner  found  no  correla¬ 
tion  between  criminal  record  and  success  on  parole.56  Heacox 
in  a  study  of  30  consecutive  parole  violators  from  Auburn  in 
1915  found  that  84  per  cent,  of  them  had  records  of  previous 
convictions,  as  compared  with  67.5  per  cent,  of  200  consecu¬ 
tive  entrants  to  Auburn.57  In  Illinois  persons  committed  to 
prison  on  a  definite  sentence  for  murder,  rape,  and  kidnapping 
were  made  eligible  for  parole  in  1915;  96  per  cent,  of  the  137 
prisoners  of  this  class  who  were  released  on  parole  during  the 
next  five  years  have  been  reported  as  getting  along  success¬ 
fully.58  Paroles  have  been  granted  to  26  Wisconsin  prisoners 
who  had  been  sentenced  to  life  terms  and  of  these  four  violated 
their  parole,  and  three  of  these  have  been  returned  to  prison.59 
These  studies  indicate  that  the  type  of  offense  makes  little 
difference  in  success  on  parole,  hut  that  the  person  who  has 

54  New  York,  State  Board  of  Managers  of  Reformatories,  1918, 
pp.  27-57;  California,  Preston  School  of  Industry,  1916-1918,  pp.  37, 
106;  California,  Whittier  State  School,  1916-1918,  pp.  110-111;  W. 
W.  Clark,  “  Supervised  Conduct  Response  of  Delinquent  Boys,”  Jour. 
Delinq.,  6:  387-401,  May  1921. 

55  California,  Preston  School  of  Industry,  1916-1918,  pp.  107-108. 

50  Warner,  op.  cit.,  p.  190. 

57  Heacox,  op.  cit.,  p.  256. 

58  Illinois,  “Department  of  Public  Welfare,”  Parole  Law, 
1920,  p.  7. 

59  Wisconsin,  State  Board  of  Control,  1919-1920,  p.  331. 
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been  a  confirmed  or  repeated  offender  does  not  make  good  on 
parole  as  frequently  as  those  who  are  first  offenders.  The 
difference,  however,  is  not  sufficiently  great  to  justify  its  use 
as  an  absolute  criterion  of  whom  to  parole  and  whom  not 
to  parole. 

(e)  Return  to  old  home  and  old  environment,  Adult  pris¬ 
oners  on  parole  are  generally  permitted  to  return  to  their  old 
homes  and  environments.  Some  states  make  a  special  effort 
to  facilitate  this  when  the  prisoner’s  home  is  outside  of  the 
state.  But  in  one  state,  at  least,  the  laws  provide  that  the 
person  on  parole  may  not  return  to  the  county  in  which  the 
crime  was  committed;  Perhaps  the  policy  most  frequently 
used  for  juvenile  delinquents  is  to  permit  older  boys  to  return 
to  their  old  homes,  and  require  girls  and  younger  boys  to  go  to 
new  homes.  The  parole  officer  of  the  Girls’  Industrial  School 
of  Kansas  reported  that  she  had  no  girl  succeed  on  parole  if 
sent  back  to  her  old  home  and  environment.60  And  the  super¬ 
intendent  of  the  Girls’  Home  of  Refuge  in  Philadelphia  stated 
“  We  allow  very  few  to  return  to  their  homes  and  most  of 
these  do  badly.”  61  The  policy  of  requiring  girls  to  go  to 
new  homes  is  defended  in  this  way :  the  old  home  is  generally 
bad,  and  even  if  not  positively  bad  seldom  has  the  necessary 
strength  for  the  rehabilitation  of  the  girl;  if  the  girl  is  not 
in  her  own  home,  supervision  is  exercised  more  easily  and  the 
cooperation  of  the  girl  more  readily  secured ;  the  head  of  the 
new  home  may  be  a  powerful  means  of  regeneration  and  the 
girl  has  a  better  chance  to  learn  the  standards  and  ideals  of 
a  good  home.62  This  represents  the  opinion  of  many  people 
engaged  in  parole  work,  but  there  is  no  objective  evidence 
available  to  prove  the  superiority  of  this  method. 

Two  careful  studies  have  been  made  of  the  boys  paroled 
from  Preston,  including  a  comparison  of  the  success  records 
of  those  returned  to  their  old  homes  or  environments  and 

60  Kansas,  Girls’  Industrial  School,  1916-1918,  p.  13. 

61  Quoted  by  B.  Flexner  and  R.  N.  Baldwin,  Juvenile  Courts  and 
Probation,  p.  149. 

62  Massachusetts  Training  Schools,  1918,  p.  98;  Edith  N.  Burleigh. 
“Some  Principles  of  Parole  for  Girls,”  Jour.  Crim.  Law,  9:  400, 
November  1918. 
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those  placed  in  new  homes  or  environments.63  This  informa¬ 
tion  is  summarized  in  Table  XXXVIII. 

Table  XXXVIII 

Comparison  of  Percentages  of  Failures  of  Boys  Paroled  to  Old  Homes 
and  Environments  and  to  New  Homes  and  Environments  from 

Preston  School  of  Industry 


Per  cent,  of  Failures 

First  Study 
(161  Cases) 

Second  Study 
(254  Cases) 

Returned  on  Parole  to 

No. 

Per  cent. 

No. 

Per  cent. 

Old  home,  old  environment . 

80 

37 

127 

40 

Old  home,  new  environment. . .  . 

23 

43 

43 

37 

New  home,  old  environment. . .  . 

9 

22 

22 

36 

New  home,  new  environment. .  . 

49 

49 

62 

46 

Old  home . 

103 

39 

170 

38 

New  home . 

58 

45 

84 

48 

Old  environment . 

89 

36 

149 

41 

New  environment . 

72 

47 

105 

45 

This  table,  as  it  stands,  shows  that  the  chances  of  success 
are  better  in  the  old  home  and  environment  than  in  a  new 
home  or  new  environment,  though  there  are  some  variations. 
But  there  is  a  decided  probability  that  selection  of  cases  has 
made  the  conclusion  doubtful.  That  is,  the  institution  might 
select  only  the  boys  whose  chances  of  success  were  negligible, 
judged  by  personal  traits,  for  parole  to  new  homes  or  new 
environments.  The  interpretation  of  the  conclusion  is  given 
by  the  Preston  authorities  as  follows : 

“  A  boy  being  paroled  has  been  separated  from  his  parents  for 
many  months.  Even  though  the  home  be  a  very  poor  one  and  the 
parents  below  par  in  many  respects,  there  exists  a  very  natural 
desire  on  the  part  of  the  boy  to  return  home,  and  there  exists  on  the 
part  of  the  parents  an  even  stronger  desire  to  see  the  boy  and  have 
him  home  again.  If  the  desires  of  the  boy  and  the  parents  are  dis¬ 
regarded  and  the  boy  is  sent  to  a  new  home  in  a  new  environment, 

03  California,  Preston  School  of  Industry,  1916-1918,  pp.  25,  99, 
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there  is  bound  to  be  a  constant  pull  towards  the  home  and  this  fre¬ 
quently  results  in  the  boy  leaving  his  work  and  returning  to  his 
home,  thus  violating  the  terms  of  his  parole.  It  has  proved  very 
much  more  satisfactory  to  send  the  boy  to  his  home  first,  give  him 
a  fair  tryout  there  and  then  if  the  poor  home  environment  proves 
to  be  the  cause  of  new  trouble,  make  a  change.”  64 

(f)  Rural  or  urban  homes.  Rural  homes  are  frequently 
asserted  to  be  superior  to  urban  homes  for  the  purpose  of 
parole.  The  evidence  on  the  question  is  inadequate  to  justify 
a  conclusion.  The  Iowa  Industrial  School  for  Boys  reported  a 
considerably  higher  proportion  of  success  among  the  boys 
paroled  to  live  on  farms  than  among  those  paroled  to  live 
elsewhere.65  But  the  boy's  from  Lyman  School  in  one  year 
succeeded  best  on  farms,  in  the  next  year  best  in  urban  com¬ 
munities.66  Apparently  the  wishes  and  attitudes  of  the  persons 
concerned  must  be  taken  into  account,  and  if  this  is  done  it 
will  be  justifiable  to  place  one  in  the  country  and  another  in 
the  city. 

(g)  Occupations.  Not  much  is  known,  either,  regarding 
the  occupations  in  which  success  is  most  probable.  Failure 
among  180  boys  paroled  from  Whittier  was  most  frequent  in 
those  who  went  into  transportation,  least  frequent  in  those 
who  went  into  mining,  agriculture,  and  the  United  States 
service.  This  study  showed,  also,  that  success  on  parole  was 
directly  proportional  to  intelligence  among  those  who  worked 
at  agriculture,  but  inversely  proportional  among  those  who 
worked  at  transportation.67  A  study  of  boys  on  parole  from 
Preston  showed  that  it  made  little  difference  in  the  success 
on  parole  whether  the  boy  worked  at  the  trade  he  had  learned 
in  the  institution  or  at  some  other  trade,  but  that  failure  was 
much  more  probable  if  the  boy  worked  at  odd  jobs  and  had  no 
trade.  This  difference,  however,  may  be  due  to  selection  rather 
than  to  occupation.  Only  5  per  cent,  of  93  consecutive  parole 
violators  in  New  Jersey  went  to  work  at  the  trade  they  had 

64  California,  Preston  School  of  Industry,  1916-1918,  p.  99. 

66  Iowa,  Industrial  School  for  Boys,  1910-1912,  pp.  46-47. 

66  Massachusetts  Training  Schools,  1911,  p.  59;  1912,  p.  84. 

67  W.  W.  Clark,  “  Success  Records  of  Delinquent  Boys  in  Relation 
to  Intelligence,”  Jour.  Deling.,  5:  177-181,  September  1920. 


PAROLE 


555 


learned  in  the  reformatory.  In  general,  the  relation  of  occu¬ 
pations  to  success  on  parole  is  unknown.  But  it  seems  to  be 
evident  that  the  occupation  must  be  adapted  to  the  particular 
person  on  parole.  The  following  case  illustrates  what  hap¬ 
pens  when  this  adaptation  is  not  secured : 

“  A  boy  fourteen  years  of  age  had  been  placed  in  eighteen  farm 
homes  by  an  agency  which  had  a  general  policy  of  placing  all  their 
children  in  the  country.  Reports  from  all  of  them  were  very  unsat¬ 
isfactory.  He  had  been  expelled  from  school  and  was  reported  to  be 
lazy,  indifferent  and  incompetent.  On  examination  he  was  found 
to  be  average  on  the  age-level  tests,  but  to  have  very  remarkable 
mechanical  ability.  He  said  he  hated  farm  work  and  found  school 
and  book  work  dull  and  uninteresting.  Before  plans  for  specialized 
training  were  made  he  was  delinquent  again  and  was  sent  to  a 
correctional  institution,  where  he  was  placed  in  the  shoeshop;  it 
was  reported  that  he  was  doing  exceptionally  good  work,  was  happy, 
well-behaved  and  proud  of  his  success,  and  had  £  the  making  of  a 
fine  boy.’  But  when  he  was  paroled  several  months  later  he  was 
placed  on  a  dairy  farm,  where  practically  his  sole  occupation  was  to 
milk  cows.  He  was  said  to  be  exhibiting  a  ‘  don’t  care  attitude.’  ” 68 

(h)  Associations.  Doctor  Christian  found  that  the  asso¬ 
ciations  of  three-fifths  of  those  who  violated  parole  from 
Elmira  were  unquestionably  bad,  and  that  not  more  than 
one-sixth  had  associations  that  could  be  pronounced  unques¬ 
tionably  good.  He  found,  also,  that  seventy  per  cent,  of  the 
parole  violators  had  attended  church  “  with  more  or  less  regu¬ 
larity  during  their  parole  before  the  violation.”  69  The  failure 
to  secure  good  associations  is  unquestionably  one  of  the 
principal  causes  of  failure  on  parole  and  is  not  offset  by 
mechanical  performances,  such  as  going  to  church.  The 
failure  to  secure  good  associations  is  due  in  part  to  the  general 
antipathy  toward  ex-convicts  and  in  part  to  the  personal 
characteristics  of  the  persons  on  parole,  quite  apart  from  their 
prison  records. 

(i)  Attitude  of  the  public.  No  effort  has  been  made  to 
measure  the  relation  of  success  on  parole  to  the  attitude  of  the 

68  Augusta  F.  Bronner,  “  The  Significance  of  the  Study  of  Special 
Abilities  and  Disabilities,”  Amer.  Prison  Assoc.,  1919,  p.  466. 

09  New  York,  State  Board  of  Managers  of  Reformatories,  19  IS, 
pp.  27  ff. 
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public.  But  the  unusual  success  of  parole  work  in  some  com¬ 
munities  during  the  war,  when  the  prisoners  were  appreciated 
for  the  assistance  they  could  give  in  industrial  work,  shows 
that  the  public  attitude  is  important.  In  the  same  way  when 
women  delinquents  were  employed  in  making  flags,  it  made 
them  feel  that  they  were  being  of  service  to  the  United  States 
and  were  useful  in  general.  It  gave  them  status,  therefore, 
which  they  had  been  lacking  previously.  The  attitude  of 
suspicion  and  hatred  of  the  ex-convict,  of  course,  cannot  be 
eliminated  by  legislation,70  but  it  may  be  modified  by  educa¬ 
tional  methods. 

15.  Financial  Saving  by  Parole. — The  direct  cost  of  the 
parole  system  to  the  state  is  very  small.  Brown  made  a  survey 
of  the  costs  in  various  states  in  1915  and  found  that  they 
varied  from  $0.48  per  person  on  parole  in  New  Jersey  to 
$66.00  in  North  Dakota,  with  a  mean  cost  of  about  $15. 00. 71 
The  cost  of  the  state  prison  system  of  California  in  1922  was 
about  $240  per  inmate;  the  cost  of  the  parole  system  was 
about  $30  per  person  on  parole  that  year.  One  writer  has 
attempted  to  estimate  the  financial  value  to  the  state  of 
Brockway’s  “  invention  ”  of  the  Elmira  reformatory  and 
parole  system  and  concluded  that  New  York  State  alone 
saved  over  sixteen  million  dollars  by  it  between.  1876  and 
1900.72  One  may  easily  believe  that  few  mechanical  inven¬ 
tions  have  been  more  profitable.  Brown  concluded  that  parole 
has  produced  better  results  at  less  than  two-fifths  the  cost  of 
prison  methods.73 

The  financial  saving,  however,  is  not  the  principal  value  of 
the  parole  system.  In  fact,  if  the  parole  system  is  operated 
properly,  it  will  probably  cost  as  much  as  the  present  prison 
methods.  Efficient  parole  work  must  be  expensive.  Expensive 
experts  will  be  required  to  determine  fitness  for  parole  and  to 

70  In  1911,  Mrs.  Maude  Ballington  Booth  was  fostering  a  bill  in 
the  state  legislature  of  New  York,  which  would  make  it  an  offense  for 
anyone  to  mention  the  past  record  of  any  prisoner,  to  his  detriment. 

71 B.  W.  Brown,  “Parole  an  Institution  of  the  Future,”  Jour. 
Crim,  Law,  6:  69,  May  1915. 

72  H.  M.  Boies,  The  Science  of  Penology,  pp.  135-137. 

73  Brown,  op.  cit.,  p.  72. 
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supervise  those  on  parole.  A  great  deal  of  intensive  work 
must  be  done.  The  value  of  the  parole  system,  therefore,  will 
not  be  in  the  financial  saving,  but  in  the  Saving  in  person¬ 
ality  values. 
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CHAPTER  XXIII 

PROBATION 

1.  The  Nature  of  Probation. — From  the  constitutional 
point  of  view  the  essential  thing  in  probation  is  that  the  sen¬ 
tence  is  suspended  during  a  period  of  liberty  which  is  condi¬ 
tioned  on  the  good  behavior  of  a  convicted  offender.  This  view 
has  been  questioned,  however.  Bruce  has  maintained  that 
probation  is  itself  a  sentence  rather  than  a  suspension  of  a 
sentence,1  and  others  have  indicated  that  it  would  be  desirable 
to  consider  probation  in  that  way.  Though  this  view  is 
unquestionably  correct  from  the  common  sense  point  of  view, 
the  courts  have  without  exception  found  the  constitutional 
justification  of  probation  in  the  right  of  the  court  to  suspend 
the  sentence. 

A  suspension  of  sentence  may  be  either  a  suspension  of  the 
imposition  or  a  suspension  of  the  execution  of  a  sentence. 
Some  states  suspend  the  imposition  of  the  sentence,  some  the 
execution,  and  some  either  or  both.  If  the  imposition  of  a 
sentence  is  suspended,  the  behavior  of  the  probationer  is  likely 
to  influence  the  judge  if  the  sentence  is  later  imposed.  On 
the  other  hand,  the  suspension  of  imposition  of  a  sentence 
gives  the  judge  more  information  on  which  to  base  a  sentence 
if  one  becomes  necessary  than  he  would  have  if  the  sentence 
were  suspended  after  it  had  already  been  imposed. 

Whichever  method  of  suspending  the  sentence  is  used,  it 
’  is  a  method  of  suspending  a  penalty  so  that  other  methods  of 
treatment  can  be  used.  It  is  thus  a  substitute  for  a  penalty. 
Universally  it  is  regarded  as  a  substitute  for  imprisonment, 
but  there  is  no  logical  reason  why  it  could  not  be  a  substitute 
for  any  other  penalty.  Persons  who  are  sentenced  to  pay  a 
fine  are  frequently  “  placed  on  probation  ”  and  permitted  to 
pay  the  fine  in  installments.  But  the  penalty  is  imposed 

1  A.  A.  Bruce,  “  The  Power  to  Suspend  a  Criminal  Sentence,” 
Minn.  Law  Rev.,  6:  363-379,  April  1922. 
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in  this  case  and  it  is  doubtful  whether  it  can  be  regarded,  from 
the  constitutional  point  of  view,  as  probation. 

But  probation  has  developed  a  meaning  quite  different 
from  the  constitutional  justification  for  the  status  of  the  pro¬ 
bationer.  It  is  clearly  something  different  from  the  mere 
suspension  of  a  sentence,  in  that  the  state  attempts  to  assist 
the  probationer  to  maintain  good  conduct.  This  assistance 
has  come  to  be  the  important  part  of  the  probation  system, 
and  it  is  for  that  reason  that  the  person  who  receives  the 
assistance  of  the  state  while  he  is  securing  money  to  pay  a 
fine  in  installments  is  regarded  as  “  on  probation/’  A  broader 
definition  of  probation  might  be  stated  as  follows  :  Probation 
is  the  status  of  a  convicted  offender  during  a  period  of  sus¬ 
pension  of  the  sentence  in  which  he  is  given  liberty  condi¬ 
tioned  on  his  good  behavior  and  in  which  the  state  by 
personal  supervision  attempts  to  assist  him  to  maintain 
good  behavior. 

Probation,  in  this  sense,  represents  a  distinct  break  with 
the  classical  theory  of  criminal  law,  for  it  attempts  to  deal 
with  offenders  as  individuals  rather  than  as  classes  or  concepts, 
to  select  certain  offenders  who  can  be  assisted  while  at  liberty 
to  form  correct  habits  and  attitudes  without  a  penalty,  and 
to  use  a  great  variety  of  methods  for  this  purpose.  It  repre¬ 
sents  also,  a  distinct  break  with  the  retributive  theory  of 
punishment.  It  does  not  attempt  to  make  the  offender  suffer  ; 
it  attempts  to  prevent  him  from  suffering.  Some  suffering 
results  from  the  status,  to  be  sure,  but  it  is  not  intentional  and 
is  avoided  as  far  as  possible.  Consequently  there  is  no  good 
reason  for  insisting  that  probation  is  punishment,  as  some 
authors  have  in  the  effort  to  win  approval  for  the  system.2 

2.  The  Origin  and  Development  of  Probation. — Under 
the  common  law  the  court  could  suspend  a  sentence  tempo¬ 
rarily  for  various  reasons.  At  an  early  date  the  court  began  to 
suspend  sentences  indefinitely,  permitting  convicted  offenders 

2  B.  Gr.  Lewis,  The  Offender,  pp.  85-88 ;  New  York,  State  Probation 
Commission,  1910,  pp.  18-19.  The  assertion  that  some  persons  prefer 
to  be  sent  to  prison  rather  than  placed  on  probation  is  questionable, 
in  view  of  the  fact  that  such  persons  could  easily  be  sent  to  prison  by 
violating  the  conditions  of  their  probation. 
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to  remain  at  large  on  good  behavior.3  Sometimes  the  offender 
was  compelled  to  furnish  a  financial  guarantee  that  he  would 
maintain  good  behavior  while  the  sentence  was  suspended. 
The  fact  that  the  sentence  might  be  executed  any  time  he 
failed  to  behave  properly  exerted  some  influence  upon  him, 
as  did  also  the  possibility  of  the  loss  of  the  financial  security. 
Then  volunteers  began  to  assist  such  pffenders  during  the 
period  of  the  suspension  of  the  sentence.  Among  the  early  vol¬ 
unteers  was  John  Augustus,  a  shoemaker  of  Boston,  who  in 
1849  secured  the  release  of  a  confirmed  drunkard  from  the 
police  court  of  Boston  by  acting  as  surety  for  him.  This 
offender  turned  out  to  be  a  “  sober,  industrious  citizen  ”  under 
his  care.  Then  Augustus  extended  his  efforts  to  others.  Dur¬ 
ing  the  course  of  seven  years  he  acted  as  surety  for  253  males 
and  149  females  in  an  amount  that  totalled  $15,320,  and  it  is 
reported  that  not  one  of  his  charges  violated  the  conditions 
of  his  release.4  Such  volunteers  became  more  numerous  and 
were,  in  effect,  probation  officers  before  probation  had  been 
authorized  by  statute. 

From  1861  to  1867  Chicago  had  a  commissioner  to  hear 
cases  of  delinquency  of  boys ;  he  had  legal  authority  to  place 
the  boys  on  probation.5  In  1869  a  state  visiting  agency  in 
Massachusetts  was  authorized  by  the  legislature  to  accept  the 
custody  of  juvenile  offenders,  with  the  right  of  placing  them 
in  private  families.  This  amounted  to  probation,  and  23  per 
cent,  of  the  juvenile  offenders  convicted  in  the  courts  of  Boston 
in  the  year  1869-1870  were  dealt  with  in  this  manner. 

The  first  statutory  provision  for  probation  with  publicly 
paid  officers  was  the  Massachusetts  law  of  1878,  which 
authorized  the  Mayor  of  Boston  to  appoint  and  pay  a  pro¬ 
bation  officer  and  authorized  the  municipal  court  to  place 

3  An  early  case  in  America,  which  became  a  precedent,  is  described 
by  F.  W.  Grinnell,  “  Probation  as  an  Orthodox  Common  Law  Practice 
in  Massachusetts  Prior  to  the  Statutory  System,”  Mass.  Laic  Quart., 
2:  595,  August  1917. 

4 Ada  Eliot,  “The  American  Probation  System,”  Charities,  9: 
279,  September  20,  1902. 

5  T.  H.  MacQuery,  “  Reformation  of  Juvenile  Offenders  in  Illinois,,, 
Amer.  Jour.  Sociol.,  8:  647,  March  1903. 
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offenders  on  probation.  No  restrictions  were  made,  as  in 
many  subsequent  laws,  regarding  the  term  of  probation,  the 
age,  previous  record,  or  other  condition  of  the  offender.  The 
legislature  extended  this  power  to  all  other  mayors  of  the 
state  in  1880.  But  apparently  few  of  the  mayors  took  advan¬ 
tage  of  the  authority,  for  in  1889  only  49  such  officers  could 
be  found  in  the  state,  and  only  23  of  these  reported  any  cases. 

Until  1899  Massachusetts  was  the  only  state  with  an 
authorized  probation  system,  but  with  the  advent  of  the  juve¬ 
nile  court  probation  developed  rapidly.  By  the  close  of  the 
year  1917  probation  had  been  authorized  by  every  state,  by 
the  District  of  Columbia  and  by  Alaska,  Porto  Rico,  and 
Hawaii,  though  it  came  only  after  very  hard  fights  in  many 
places.0  The  federal  courts  used  probation  before  1916  with¬ 
out  statutory  authority.  This  was  declared  illegal  in  the 
Killits  case.  Attempts  have  been  made  in  every  session  of 
Congress  since  that  time  to  secure  a  probation  system  in  the 
federal  courts  but  the  bills  have  not  been  passed. 

Most  of  the  European  nations  have  systems  of  suspension 
of  sentences,  frequently  with  financial  guarantees  of  good 
behavior.  But  few  of  them  have  added  the  system  of  guardian¬ 
ship  and  assistance  which  is  the  essential  part  of  probation. 

3.  Scope  of  the  Probation  System. — Though  every 
state  has  authorized  probation,  many  of  them  have  placed  lim¬ 
itations  on  it.  These  limitations  differ  from  state  to  state, 
but  include  the  limitation  to  particular  courts,  such  as  police 
courts  or  circuit  courts ;  to  cities  or  counties  of  specified  size ; 
to  offenders  who  have  not  been  convicted  previously ;  to  offend¬ 
ers  of  specified  ages;  to  offenders  who  have  not  committed 
felonies  or  specified  kinds  of  felonies.  Probation  is  limited  in 
fifteen  states  to  juveniles  only;  in  Wyoming  to  adults  only. 
These  statutory  restrictions  are  quite  absurd  and  quite  in 
conflict  with  the  general  principles  of  probation.  The  desir¬ 
ability  of  assisting  an  offender  while  at  liberty  by  personal 

6  Rather  strangely,  the  opposition  in  New  York  State  came  largely 
from  the  Society  for  the  Prevention  of  Cruelty  to  Children.  See. 
Charities,  9:  265-267,  272-275,  September  20,  1902;  Charities  and 
Commons,  16:  6-8,  243-244,  April  7  and  May  19,  1906. 
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oversight  is  determined  not  by  the  kind  of  court  in  which  he  is 
tried,  the  kind  of  crime  he  has  committed,  his  previous  record, 
or  his  age.  At  least  persons  of  all  ages,  with  all  kinds  of  pre¬ 
vious  records,  and  with  all  kinds  of  charges  against  them 
should  be  eligible  for  probation.  The  actual  grant  of  probation 
should  be  determined  by  a  study  of  the  particular  offender 
rather  than  by  his  age,  present  crime,  or  previous  record. 
For  instance,  a  man  found  guilty  of  manslaughter  was  placed 
on  probation  in  the  following  case. 

A  boy,  intending  to  play  a  trick  on  a  sleeping  Armenian,  placed 
pepper  on  his  lip  ;  the  Armenian  not  only  breathed  the  pepper,  but  in 
his  pain  rubbed  it  into  his  eyes.  He  rushed  from  the  room  for  water; 
when  he  returned  the  only  person  in  the  room  was  lying  on  the  bed 
asleep.  The  Armenian  thought  that  the  sleep  was  feigned  and  that 
this  man  had  played  the  trick  on  him.  So  he  hit  the  sleeping  man  on 
the  head  with  a  broomstick  which  he  had  brought  with  him.  The 
sleeping  man,  who  had  nothing  to  do  with  the  affair,  was  killed  by  the 
blow.  This  Armenian  had  never  been  in  difficulty  with  the  law  or 
with  his  associates  previously.  He  was  placed  on  probation  and  after 
a  very  successful  probation  was  discharged. 7 

The  general  tendency  is  to  remove  such  restrictions.  In 
Massachusetts  81  per  cent,  of  those  placed  on  probation  are 
adults,  in  New  York  72  per  cent.;  but  in  some  other  states  no 
adults  can  be  placed  on  probation.  In  Buffalo  46  per  cent,  of 
those  convicted  of  felonies  are  placed  on  probation,  but  in 
some  cities  no  one  convicted  of  a  felony  can  be  placed 
on  probation. 

A  second  limitation  on  the  probation  system  is  the  failure 
to  appoint  and  pay  probation  officers.  Less  than  half  of  the 
courts  hearing  children’s  cases  in  1918  had  probation  service, 
and  in  only  eight  states  was  there  a  recognized  probation  offi¬ 
cer  for  every  court.8  The  rural  districts  are  far  behind  the 
urban  communities  in  this  respect.  Only  25  per  cent,  of  the 
courts  in  districts  that  were  entirely  rural  had  probation 
workers  for  juvenile  delinquents.9  In  Illinois  in  1917  one- 
third  of  the  circuit  courts  of  the  state  had  no  probation  ser- 

7L.  E.  MacBrayne  and  J.  P.  Ramsay,  One  More  Chance,  pp„ 
220-226. 

8  Belden,  op.  cit.,  p.  13. 

0H)id.,  p.  52.  : 
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vice,  and  one  Illinois  city  of  one  hundred  thousand  people 
had  never  had  a  probation  officer,  due  to  the  failure  of  the 
court  to  make  the  appointments.10 

The  third  limitation  is  the  failure  of  the  courts  to  use 
probation  when  it  is  authorized  by  law  and  when  probation 
officers  are  provided.  In  this  respect,  also,  the  rural  districts 
are  more  limited  than  the  cities.  In  Massachusetts  the  courts 
in  cities  of  from  50,000  to  100,000  population  place  on  proba¬ 
tion  28.2  per  cent,  of  those  convicted,  in  cities  under  25,000 
only  18.7  per  cent.  In  three  typical  counties  in  Illinois  19 
children  were  “  found  guilty  ”  of  juvenile  delinquency  in  one 
year,  of  whom  15  were  committed  immediately  to  institutions, 
only  4  placed  on  probation.* 11 

In  spite  of  these  limitations  the  system  has  grown  rapidly. 
In  New  York  State  the  number  of  paid  probation  officers 
increased  from  30  in  1906  to  252  in  1922;  8000  persons  were 
placed  on  probation  in  that  state  in  1906,  and  about  22,000 
in  1922.  The  penal  and  reformatory  institutions  of  New 
York  held  14,537  inmates  on  sentences  on  June  30,  1922, 
while  probation  officers  on  that  date  were  supervising  19,027 
persons  in  New  York. 

4.  Selection  of  Probationers. — The  laws  of  most  states 
require  that  before  an  offender  be  placed  on  probation  an 
investigation  of  his  character  and  conditions  be  made  and  the 
results  submitted  to  the  judge.  This  is  for  the  dual  purpose 
of  verifying  the  name  and  address  of  the  offender  and  deter¬ 
mining  the  characteristics  of  the  prospective  probationer.  If 
no  investigation  is  made,  many  offenders  will  give  fictitious 
names  and  addresses  and  immediately  disappear;  in  addition, 
many  offenders  will  be  released  on  probation  who  should  be 
kept  segregated  for  life. 

But  as  a  matter  of  fact  many  judges  do  not  wait  for  this 
investigation,  even  when  the  laws  require  that  they  do  so.  In 

10  Annie  Hinricksen,  “  Adult  Probation  in  Illinois,”  Institution 
Quart.,  9:  233,  December  1918. 

11 J.  C.  Dolley,  “Public  Welfare  Systems  of  Certain  States,”  Thesis , 
1923,  University  of  Illinois.  The  counties  to  which  reference  is  made 
are  Champaign,  Christian,  and  Jefferson. 
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the  adult  probation  department  of  Cook  County,  Illinois,  in 
1921  only  12.7  per  cent,  of  the  persons  placed  on  probation 
were  investigated  previously,  although  the  law  requires  that 
all  of  them  be  investigated.  When  this  investigation  is  not 
made  the  judge,  with  only  a  slight  amount  of  information 
regarding  the  offender  gleaned  from  the  trial,  attempts  to 
determine  his  fitness  for  probation  by  looking  at  him. 

“  I  have  sat  in  New  York,  mostly  in  the  Night  Court,  and  it  has 
seemed  to  me  that  about  the  only  criterion  (in  selecting  delinquent 
women  for  probation )  is  whether  or  not  she  is  attractive.”  12 

The  judge  does  succeed  in  picking  out  certain  types,  for 
the  women  on  probation  in  New  York  were  found  to  be  less 
illiterate,  to  have  better  school  records,  higher  mental  ages, 
and  better  work  records  than  the  women  committed  to  penal 
or  reformatory  institutions.13  But  it  is  clear  that  this  is 
little  better  than  guessing  and  that  the  field  study  would  be 
of  great  assistance  in  determining  fitness  for  probation. 

These  investigations,  when  made,  are  generally  made  by 
probation  officers.  The  probation  officers  of  New  York  State 
in  1922  made  30,023  such  investigations.  It  would  be  prefer¬ 
able  to  have  special  investigators  for  this  purpose.  Determina¬ 
tion  of  fitness  for  probation  requires  studies  that  cannot 
be  made  satisfactorily  by  probation  officers — mental  and 
psychiatric  tests,  tests  of  health,  social  attitudes,  and  other 
traits  or  conditions.  In  addition,  the  probation  officer  is 
likely  to  be  handicapped  later  in  dealing  with  probationers  if 
he  makes  the  investigations,  for  the  investigator  will  be 
regarded  as  a  detective.  It  is  preferable,  therefore,  that  the 
investigation  be  made  by  specialized  field  workers. 

Two  principles  should  be  used  in  making  the  selection  of 
offenders  for  probation :  the  offender’s  need  of  assistance  in 
reformation  and  his  ability  to  profit  by  means  of  the  assist¬ 
ance.  Many  persons  who  commit  offenses  do  not  need  assist¬ 
ance  of  any  kind  and  should  probably  not  be  placed  on 
probation.  And  some  offenders  will  certainly  not  reform  in 
spite  of  the  best  assistance  that  can  be  given,  and  they,  also, 

12  New  York,  State  Probation  Commission,  1912,  p.  242. 

13  Fernald,  op.  cit.,  pp.  271,  291,  363,  369,  421,  429. 
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should  not  be  placed  on  probation.  In  order  to  determine 
general  fitness  for  probation  it  is  necessary  to  take  into  con¬ 
sideration  the  health,  mental  ability,  mental  balance,  indus¬ 
trial  capacity,  state  of  the  labor  market,  temperament,  atti¬ 
tudes,  and  group  relations.  Miss  Davis  explains 

“  It  is  a  farce  to  take  a  woman  who  has  neither  the  physical 
strength  nor  the  mental  capacity  to  earn  an  honest  livelihood  and 
simply  say  ‘  We  will  put  you  on  probation  to  Mrs.  Blank  *  and  then 
open  the  doors  and  let  her  go  out  in  the  middle  of  the  night,  without 
any  place  to  go  to  and  no  earning  capacity.”  14 

Drug  addicts  and  habitual  drunkards  seldom  succeed  on 
probation.  While  there  should  be  no  absolute  prohibition 
against  probation  for  such  offenders,  the  investigations  should 
eliminate  most  of  them.  As  a  matter  of  fact,  however,  the 
practice  is  especially  lax  in  dealing  with  this  group.  In 
Massachusetts  those  arrested  for  drunkenness  need  not  go 
to  court;  the  probation  officer  has  the  semi-judicial  function 
of  releasing  such  offenders  when  he  thinks  it  is  desirable  to 
do  so;  in  1909  probation  officers  released  43  per  cent,  of  the 
persons  arrested  for  drunkenness,  62  per  cent,  in  1919,  and 
49  per  cent,  in  1922. 

Perhaps  feeble-minded  offenders  should  be  placed  on  pro¬ 
bation  less  frequently  than  offenders  who  are  not  feeble¬ 
minded.  Decision  should  be  reached  by  an  intensive  study 
of  the  offender  and  his  social  relations  rather  than  by  the  fact 
of  feeblemindedness  alone.  For  it  is  evident  from  recent 
experiments  that  many  of  the  mentally  defective  can  safely 
be  permitted  to  remain  at  liberty  under  suitable  guardian¬ 
ship  and  supervision.15 

5.  The  Terms  of  Probation. — The  terms  of  probation 
are  generally  fixed  jointly  by  the  legislature,  the  courts,  and 
the  probation  department  or  officer.  The  following  are  gen¬ 
erally  included:  observance  of  all  laws,  good  habits,  keeping 
good  company,  regular  reports  as  required,  regular  work  or 
school  attendance,  payment  of  fines  or  reparation.  In  Mas- 

14  New  York,  State  Probation  Commission,  1912,  p.  243. 

15  Charles  Bernstein,  “  Colony  and  Parole  Care  for  Dependents  and 
Defectives,”  Mental  Hygiene,  7:  449-471,  July  1923. 
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sachusetts  these  terms  must  be  communicated  to  the 
probationer  in  writing  in  order  that  there  may  be  no 
misunderstanding. 

Sometimes  the  probationer  is  required  to  live  in  a  speci¬ 
fied  place.  It  may  be  necessary  to  require  the  probationer  to 
live  at  home,  not  to  live  at  home,  or  to  live  in  some  philan¬ 
thropic  institution,  such  as  Waverley  House  in  New  York  City, 
or  the  Boys*  Hotel  in  Kansas  City. 

Payment  of  restitution,  fines,  or  costs  is  frequently  a  part 
of  the  requirement.  In  Michigan  the  probationer  is  required 
to  pay  not  more  than  one  dollar  a  month  toward  the  expenses 
of  the  probation  system;  $5414  was  secured  in  that  way 
in  1920  from  489  probationers.  Though  restitution  or  repara¬ 
tion  is  a  valuable  requirement  in  many  cases,  two  objections 
have  been  made  regarding  the  method  by  which  this  is 
enforced  :  first,  many  probationers  are  required  to  pay  so  much 
that  their  dependents  suffer  seriously;16  second,  this  fre¬ 
quently  interferes  with  the  other  work  of  the  probation  depart¬ 
ment  and  makes  it  primarily  a  collecting  agency.  The  average 
probation  officer  in  New  York  collected  $10,726  in  this  way 
in  1922,  and  this  amount  was  frequently  secured  in  very 
small  sums.  Since  1915  this  work  of  collection  has  been  trans¬ 
ferred  in  Buffalo  to  the  cashier  of  the  court  |  this  seems  to  be 
*  a  desirable  method  of  relieving  the  probation  officers  of 
the  work. 

The  maximum  probationary  period  is  generally  fixed  by 
law  as  the  same  as  the  maximum  prison  sentence  for  the 
offense.  Within  that  limit  the  court  may  fix  the  period  of 
probation,  and  after  fixing  it  once  may  subsequently  alter  it. 
The  average  period  of  probation  of  those  convicted  of  felonies 
in  New  York  State  in  1918  was  21  months,  of  those  convicted 
of  misdemeanors  14  months.  But  in  many  states  the  average 
for  all  offenders  is  less  than  one  year.  It  appears  desirable 
to  have  absolutely  indeterminate  probation,  with  no  fixed  max¬ 
imum.  Some  individuals  can  get  along  satisfactorily  in  the 
community  as  long  as  they  have  the  supervision  of  a  proba- 

18  For  cases  of  this  kind  see  New  York,  State  Probation  Com¬ 
mission,  1916,  p.  35. 
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tion  officer  but  fall  into  crime  as  soon  as  this  is  withdrawn. 
The  following  case  is  an  illustration  of  this. 

A  man  who  was  a  good  workman,  married,  with  several  children, 
was  involved  repeatedly  in  dishonest  transactions.  “  He  was  placed 
on  probation  for  a  year.  After  a  few  months  of  temporary  jobs,  his 
probation  officer  got  him  steady  work.  From  then  on  he  improved, 
receiving  an  advance  in  wage  and  then  the  promise  of  a  foremanship. 
To  the  delight  of  his  wife,  his  interest  in  his  children  awakened.  The 
man  himself  said  he  owed  all  to  the  probation  officer,  who,  as  he 
observed,  was  wonderful  in  his  understanding  of  men.  Unfortunately 
for  this  fellow,  probation  terms  end.  At  last  accounts  he  had  dis¬ 
appeared,  leaving  his  children  to  be  supported  by  charity.  While 
under  the  supervision  of  a  man  of  good  standards  this  man  could 
keep  straight.  Without  that  brace  he  went  to  pieces.”  17 

The  probation  officer  has  the  duty  of  informing  the  court 
if  the  probationer  does  not  maintain  the  conditions  imposed 
upon  him.  The  court  may  then  warn  the  probationer  or 
impose  a  sentence  for  the  original  offense,  in  which  case  the 
time  served  on  probation  need  not  be  counted  as  a  part  of  the 
prison  term.  In  many  states  the  probationer  is  automatically 
taken  off  of  probation  if  he  is  convicted  of  a  new  crime  or  is 
even  arrested  for  a  new  crime.  The  Massachusetts  Commis¬ 
sion  on  Probation,  however,  states  the  following  principle : 

“  The  best  practice  seems  to  be  to  treat  any  new  offense  during 
the  term  of  probation  only  as  an  indication  of  the  conduct  of  the 
probationer,  bearing  upon  the  question  of  his  continuance  on 
probation.”  18 

If  the  probationer  maintains  the  conditions  imposed  upon 
him,  discharge  from  probation  may  come  automatically  at  the 
end  of  the  probationary  period  in  some  states,  or  the  court  may 
discharge  him  before  or  at  the  end  of  the  period  in  some  states, 
or  the  probation  officer  may  discharge  him  without  court 
action  in  some  states.  The  New  York  Probation  Commission 
insists  that  the  discharge  should  always  he  made  by  the 
court,  since  this  tends 

17  Mary  E.  Richmond,  Social  Diagnosis,  p.  70. 

18  Massachusetts  Probation  Manual,  1916,  p.  18. 
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“  to  impress  the  probationer  with  the  authority  and  clemency  of 
the  court  and  to  encourage  and  fortify  him  in  his  efforts  to 
make  good.”  19 

6.  The  Probation  Officer. — One  of  the  first  questions 
that  arose  regarding  the  probation  officers  was,  Should  they 
be  volunteers  or  paid  officers?  In  various  places  volunteers 
were  used  exclusively,  sometimes  'with  good  results  at  first, 
as  in  Indianapolis,20  sometimes  with  poor  results  from  the 
first.21  Judge  S.  W.  Greene  of  the  Juvenile  Court  of  Louisville 
stated  in  1916  “  The  men  as  volunteer  probation  officers  are  a 
dismal  failure/5  22  and  J.  J.  Kingsbury,  chief  probation 
officer  of  Buffalo  said  in  1914 

“  I  have  about  fifteen  or  twenty  Polish  volunteer  probation 
officers.  About  four  of  them  are  really  interested  in  the  work.  One 
of  them,  when  I  spoke  to  him  about  his  laxity,  said  ‘  Oh,  if  I  had  my 
way,  I  would  take  a  club  and  hit  them  on  the  head  and  get  rid  of 
them  that  way.’  ”  23 

The  best  results  from  volunteers  are  probably  secured 
when  offenders  are  placed  on  probation  to  organizations  such 
as  the  Jewish  Protectory  and  Aid  Society  or  the  New  York 
Probation  and  Protective  Association.  But,  after  consider¬ 
able  experience  with  volunteer  probation  officers,  the  con¬ 
clusion  is  fairly  unanimous  that  probation  work  should  be 
administered  by  paid  officers,  who  may  be  assisted  in  special 
work  or  in  special  circumstances  by  volunteers  working  under 
the  direction  of  the  paid  officers.  The  reason  for  this  con¬ 
clusion  is  that  probation  work  is  coming  to  be  regarded  as  a 
profession,  requiring  expert  technique  and  considerable  train¬ 
ing.  It  is  certainly  as  difficult  to  do  this  work  properly  as  to 
perform  a  surgical  operation  properly. 

19 New  York,  State  Probation  Commission,  “Methods  of  Super¬ 
vising  Persons  on  Probation,”  p.  64. 

20  Lucy  C.  Bartlett,  “The  Value  of  Volunteers  in  Probation 
Work,”  Charities,  14:  955-957,  July  29,  1905. 

21  C.  R.  Henderson  (Editor),  Correction  and  Prevention,  vol.  4. 
Preventive  Treatment  of  Neglected  Children,  by  H.  H.  Hart, 
pp.  351-352. 

22  S.  W.  Greene,  “Probation  in  the  Juvenile  Court,”  Natl.  Proba¬ 
tion  Assoc.,  1916,  p.  77. 

23  New  York,  State  Probation  Commission,  1914,  p.  152. 
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But  not  many  of  the  paid  probation  officers  have  a  high 
degree  of  efficiency.  This  is  due  to  the  fact  that  probation 
work  is  new,  few  persons  have  had  training  for  such  work, 
the  importance  of  skilled  probation  work  is  not  realized, 
salaries  are  small,  and  the  positions  are  sometimes  rewards 
for  political  activity.  Investigations  of  probation  officers  in 
various  places  have  revealed  this  very  clearly.  A  large  major¬ 
ity  of  the  juvenile  probation  officers  in  Connecticut  had  no 
previous  experience  in  social  work.  In  general  only  the  larger 
cities  have  trained  probation  officers  with  expert  ability,  and 
many  of  the  officers  in  these  cities  have  not  been  trained  and 
have  no  expert  ability.  In  small  towns  in  Illinois,  Massachu¬ 
setts,  and  other  places  the  mayor,  the  sheriff,  the  chief  of  the 
police  department  or  fire  department  is  frequently  appointed 
as  probation  officer  and  paid  a  small  additional  salary  for 
this  work.  Many  of  the  probation  officers  are  superannuated. 
Of  146  probation  officers  in  Massachusetts,  42  were  found  to 
be  over  60  years  of  age,  and 

“  In  one  district  court,  with  a  jurisdiction  over  six  towns  and 
one  or  more  large  villages  in  each,  a  seventy-year-old  incumbent 
retired  and  a  seventy-year-old  successor,  without  experience  as  a 
probation  officer,  was  appointed.”  24 

The  length  of  service  is  surprisingly  long.  The  average 
period  of  service  of  probation  officers  working  in  Massachu¬ 
setts  in  1922  was  9.9  years,  with  10  per  cent,  of  them  having 
periods  of  service  of  more  than  20  years.  The  salaries  are 
very  low  in  many  places.  In  Illinois  in  1917  only  three 
counties  paid  annual  salaries  of  $1000  or  more  to  proba¬ 
tion  officers. 

7.  Number  of  Probationers  per  Officer. — Fifty  proba¬ 
tioners  is  now  generally  accepted  as  the  standard  number  for 
one  officer,  provided  he  has  a  fairly  dense  population  and  can 
give  his  entire  time  to  supervision.  The  number  should  be 
less  than  fifty  if  he  has  a  rural  district  or  has  other  work  than 
supervision,  such  as  making  investigations  for  the  court. 

In  practice  many  probation  officers  have  several  times  that 
number  of  probationers  to  supervise.  In  Buffalo  one  officer 


21  Massachusetts,  Commission  on  Probation,  1915,  p.  11. 
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had  284,  a  second  352,  a  third  330,  and  a  fourth  379. 25  In 
Connecticut  one  officer  had  330  cases  and  three  others  had 
more  than  175  each.  Dr.  Algernon  Crapsey  has  insisted  that 
he  can  supervise  300  boys  without  any  trouble.26  But  it  is 
evident  that  there  can  be  no  intensive  supervision  over  that 
number ;  either  the  boys  should  not  have  been  placed  on  pro¬ 
bation  at  all,  if  they  needed  no  assistance,  or  else  the  number 
assigned  to  one  officer  should  have  been  restricted  so  that  they 
could  really  be  assisted,  if  they  needed  it. 

8.  The  Assignment  of  Probationers. — Three  systems 
are  used  in  the  assignment  of  probationers :  by  districts,  by 
sex,  race,  or  religion,  and  by  problems.  The  first  method, 
which  is  used  frequently,  gives  one  officer  a  specified  district 
and  all  probationers  living  in  that  district  are  assigned  to  that 
officer,  regardless  of  their  sex,  race,  or  religion.  It  is  quite 
certain  that  male  probation  officers  can  have  little  success  in 
reformation  of  most  girls  who  have  been  convicted  of  offenses 
against  morals.  And  the  same  difficulty  arises  when  the  pro¬ 
bationer  and  the  officer  are  of  different  races  or  religions. 

“  Some  probation  officers  assert  that  they  have  never  known 
really  successful  probation  among  either  Jewish  or  Polish  people 
except  by  probation  officers  who  speak  their  languages  easily.”  27 

In  1914  there  was  not  one  salaried  Polish  probation 
officer  in  Buffalo,  though  about  100,000  Polish  people  lived 
in  the  city.  It  is  absolutely  necessary  that  there  be  special¬ 
ization  at  least  by  sex,  race,  and  nationality,  and  per¬ 
haps  religion. 

The  assignment  of  probationers  to  officers  who  have  special¬ 
ized  in  particular  problems  has  not  been  developed  far.  But 
L.  N.  Robinson  has  expressed  the  ideal  in  this  way : 

“  It  seems  to  me  that  we  will  unquestionably  get  away  little 
by  little  from  the  practice  of  assigning  probationers  to  probation 
officers  by  districts,  or  by  sex,  or  by  race,  or  by  religion,  and  assign 
them  according  to  the  function  for  which  the  probation  officer  has 

25  New  York,  State  Probation  Commission,  1914,  p.  434. 

23  Ibid.,  1915,  p.  262. 

27  Flexner  and  Baldwin,  op.  cit.,  p.  145. 
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been  trained.  .  .  .  The  child  needs  something  more  than  a 

good  natured  friend;  he  needs  skilled  direction/’ 28 

9.  Diagnosis. — Present  procedure  places  the  work  of 
diagnosis  almost  entirely  upon  the  probation  officer.  The 
probation  officer  knows  practically  nothing  about  the  proba¬ 
tioner  who  is  assigned  to  him.  He  secures  certain  items  of 
information  during  the  course  of  the  probation  period  and 
gradually  builds  up  a  more  or  less  definite  diagnosis  of  the 
difficulty.  But  he  is  not  an  expert  at  diagnosis ;  he  knows  very 
little  about  the  methods  of  determining  feeblemindedness, 
psychopathy,  temperament,  attitudes,  or  other  traits.  And 
he  does  not  have  the  time  to  make  the  home  visits  and  other 
visits  necessary  to  supplement  the  superficial  impressions  that 
may  be  gained  from  conversation  with  the  probationer. 

Evidently  the  procedure  is  quite  wrong.  The  diagnosis 
should  be  made  before  the  offender  is  admitted  to  probation. 
This  is  necessary,  first,  in  order  to  determine  whether  he 
should  be  placed  on  probation,  and,  second,  in  order  to  deter¬ 
mine  the  policies  that  should  be  used  by  the  probation  officer. 
Such  a  study  should  be  made  by  experts  in  diagnosis,  who 
should  specialize  in  that  work.  Though  the  method  of  making 
such  studies  has  not  been  definitely  standardized  and  the 
importance  of  such  studies  has  not  been  generally  realized,  it 
is  clear  that  probation  work  would  be  revolutionized  if  it  could 
be  based  on  such  studies.  Until  it  has  such  a  basis,  it  cannot 
be  a  technical  or  scientific  procedure  and  must  be  merely  kind- 
hearted  assistance. 

10.  Contacts  Between  Probation  Officer  and  Proba¬ 
tioner. — Contacts  between  the  probation  officer  and  the 
probationer  are  generally  made  either  in  the  office  of  the  pro¬ 
bation  officer  or  the  home  of  the  probationer.  Home  visits  are 
regarded  as  desirable  because  they  enable  the  probation  officer 
to  come  into  contact  with  this  most  important  part  of  the 
environment  of  the  offender,  and  this  makes  possible  a  better 
understanding  of  the  offender.  In  addition,  as  has  been  said 
by  a  probation  officer : 

28  L.  N.  Robinson,  “  Standards  of  Probation  Work,”  in  “  Stand¬ 
ards  of  Child  Welfare,”  United  States  Children’s  Bureau,  Pul).,  60, 

p.  377. 
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“  When  you  undertake  to  make  over  the  average  delinquent  your 
work  will  be  one-fourth  reforming  him  and  three-fourths  reforming 
his  family.”  29 

In  order  to  alter  the  situation  the  probation  officer  must 
know  the  whole  situation  and  this  includes  the  home  above 
everything  else.  Frequently,  also,  valuable  assistance  can  be 
secured  from  some  members  of  the  family. 

The  New  York  Probation  Commission  fixed  one  home  visit 
every  two  weeks  as  the  standard;  the  same  standard  was 
accepted  by  the  committee  appointed  to  formulate  juvenile 
court  standards.  But  in  practice,  home  visits  are  much  less 
frequent  than  this.  The  average  interval  between  home  visits 
in  New  York  State  during  the  period  1915-1919  was  6.5 
weeks  and  the  average  length  of  visits  in  1917  was  between  ten 
and  fifteen  minutes.  In  1922  the  average  number  of  visits 
per  year  to  one  probationer  ranged  from  zero  in  some  courts 
to  29  in  others,  with  a  general  average  of  7.8  for  the  state. 
While  some  officers  make  visits  as  frequently  as  once  in  two 
weeks,  others  never  make  such  visits.  One  officer  in  New 
York  State  reported  that  he  “  never  has  to  visit  them,”  another 
that  he  visited  “  only  when  in  the  neighborhood,”  and  another 
“  only  when  complaints  are  received.”  Some  officers  are 
opposed  to  home  visits  because  of  the  neighborhood  gossip  or 
special  conditions  in  the  home. 

Most  probationers  are  required  by  the  order  of  the  court  to 
report  at  regular  intervals  to  the  probation  officer  in  his  office 
or  some  other  place  selected  by  him.  Sometimes  these  reports 
are  made  once  a  week,  sometimes  once  a  month;  in  Detroit 
the  probationers  who  are  not  working  are  required  to  report 
daily.  The  New  York  Probation  Commission  recommended 
that,  with  some  exceptions,  weekly  reports  be  required  in  the 
first  part  of  the  probation  period,  and  that  the  frequency  of 
the  reports  be  decreased  in  the  last  part  of  that  period. 

The  procedure  in  making  these  reports  varies  widely.  In 
some  places  the  officer  merely  checks  a  card,  which  the  proba¬ 
tioner  hands  through  a  window  to  him.  This  was  the  method 
used  in  Buffalo  in  1911  when  sixteen  probationers  reported  in 


29  Julia  Houston,  Natl.  Probation  Assoc.,  1916,  p.  119. 
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eight  minutes.  The  average  time  required  in  New  York  State 
is  about  ten  minutes  for  one  report.  In  the  less  perfunctory 
reports  the  officer  asks  the  probationer  regarding  his  work, 
companions,  recreations,  habits,  and  other  things;  he  gives 
advice  on  many  topics — economic,  family,  legal,  habits,  read¬ 
ing,  self-improvement,  etc.  The  probationers  are  frequently 
required  to  bring  written  reports,  such  as  school  reports, 
reports  from  employers,  receipts  for  payment  toward  the  sup¬ 
port  of  the  family  or  for  restitution  or  reparation. 

Opinions  regarding  the  value  of  these  reports  differ.  The 
New  York  Probation  Commission  found  that  only  8  of  the  165 
probation  officers  of  the  State  disapproved  or  had  doubt  of  the 
method  and  only  one  opposed  it  unequivocally.30  These  office 
reports  are  not  required  in  5  out  of  59  principal  probation 
departments  in  the  United  States — Seattle  Juvenile  Court, 
Louisville  Juvenile  Court,  Chicago  Juvenile  Court,  Boston 
Municipal  Court,  and  Boston  Superior  Court.  Aside  from 
the  very  evident  facts  that  such  reports  are  a  means  of 
securing  information  about  probationers,  that  they  offer  an 
opportunity  for  privacy  which  can  frequently  not  be  secured 
in  the  home,  and  that  they  enable  a  probation  officer  to  see  a 
much  larger  number  of  probationers  in  a  given  period,  the 
principal  argument  advanced  in  favor  of  them  is  their  dis¬ 
ciplinary  value. 

“  The  greatest  value  of  reporting  is  the  discipline  involved 
in  it.” 31 

Reporting  “  ordinarily  involves  some  inconvenience  to  himself 
and  has  accordingly  distinct  disciplinary  value.” 32 

This  argument  is  not  impressive ;  it  is  based  on  the  logic 
of  imprisonment  rather  than  of  probation.  It  represents  a 
conviction  that  reformation  is  produced  by  suffering,  incon¬ 
venience,  and  compulsory  performance.  If  offenders  can  be 

3p  New  York,  State  Probation  Commission,  “  Methods  of  Super¬ 
vising  Persons  on  Probation,”  1918,  p.  23. 

31  C.  L.  Chute,  “  Probation  in  Children’s  Courts,”  United  States 
Children’s  Bureau,  Pub.  80,  p.  21. 

32  Mabel  B.  Ellis,  New  York  State  Probation  Commission, 
1917,  p.  261. 
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reformed  in  that  way,  they  should  be  sent  to  prison  where 
they  can  be  compelled  to  obey  rules,  be  punctual,  and  suffer 
inconvenience.  .  In  addition,  those  who  favor  the  method  of 
reporting  assert  that  the  courts  which  have  abandoned  the 
formal  reports  have  not  increased  the  frequency  of  home  visits. 
But  this  argument  cannot  be  proved  or  disproved  at  present 
because  of  inadequate  statistical  reports. 

Those  who  oppose  the  formal  reports  maintain  that  such 
methods  of  discipline  are  relatively  useless,  and  that,  in  fact, 
they  irritate  and  alienate  the  probationer,  thus  reducing  the 
efficiency  of  other  methods ;  also,  that  the  office  report  must  be 
checked  by  outside  investigation,  since  the  statements  of  the 
probationer  cannot  be  trusted,  especially  in  the  early  part  of 
the  probation  period  and  in  the  cases  of  those  addicted  to 
drugs  and  alcohol.  Again,  the  system  of  reports  in  offices 
isolates  the  offender  from  the  situation  of  which  he  is  a  part 
and  attempts  to  alter  him  while  the  rest  of  the  situation 
remains  fixed.  This  is  methodologically  unsound.  A  final 
objection  is  that  this  system  results  in  the  assembling  of  pro¬ 
bationers  in  the  places  in  which  they  report  and  this  is 
regarded  as  conducive  to  continued  delinquency.  Some  of 
those  who  favor  the  system  of  office  reports  deny  that  this 
mingling  is  injurious.  Judge  Lindsey,  for  instance,  insists 
that  since  the  probationers  have  to  meet  other  offenders  in 
schools  and  places  of  employment  and  of  recreation,  no 
injury  will  result  from  contacts  in  the  places  in  which  reports 
are  made.  But  the  other  advocates  of  this  system  generally 
admit  that  the  mingling  of  probationers  is  undesirable,  but 
can  be  reduced  to  a  minimum  by  having  district  rather  than 
central  offices,  fixing  a  definite  time  at  which  each  probationer 
should  report,  having  several  waiting  rooms,  or  requiring 
that  those  in  the  waiting  room  sit  at  least  three  feet  from 
each  other  and  maintain  silence.83 

In  general  the  office  reports  appear  to  be  relatively  unim¬ 
portant.  Home  visits  are  certainly  much  more  important.  It 
would  be  preferable  to  have  office  reports  once  in  two  weeks 

83  New  York,  Rtate  Probation  Commission,  “  Methods  of  Super¬ 
vising  Persons  on  Probation,”  1918,  pp.  19-21. 
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and  home  visits  once  a  week  rather  than  reverse  the 
frequencies. 

11.  Treatment. — The  word  “treatment”  refers  to  the 
efforts  of  the  probation  officer  to  assist  the  probationer.  The 
word  is  unsatisfactory,  for  most  of  the  efforts  are  or  should 
be  educational,  and  we  do  not  like  to  think  of  education  as 
“  treatment.”  But  no  better  word  has  been  found. 

The  important  function  of  the  probation  officer  is  to 
change  the  attitude  of  the  probationer.  Miss  Maude  Miner 
has  stated  the  purpose  as  follows : 

“  The  most  important  work  of  the  probation  officer,  I  take  it, 
is  not  merely  finding  work  for  a  probationer  or  visiting  the  girl  in 
her  home,  but  it  is  helping  to  change  the  point  of  view  of  that  young 
woman  so  that  she  is  going  to  look  at  life  in  a  different  way.”  34 

A  scientific  technique  for  the  modification  of  attitudes  has 
yet  to  be  stated.  Probably  practice  is  far  ahead  of  any  formu¬ 
lated  theory.  A  great  deal  of  information  of  this  kind  is  “  in 
the  heads  ”  of  probation  officers,  but  little  has  found  its  way 
into  the  records  or  reports  or  conferences  of  probation  officers. 
Instead  of  descriptions  of  technique  we  find  such  statements 
as  the  following,  “  by  gaining  the  confidence  and  friendship 
of  the  young  man,”  “  through  friendly  admonition  and 
encouragement,”  “  by  stimulating  the  probationer’s  self- 
respect,  ambition  and  thrift.”  It  is  necessary  to  know  just 
how  ambition  is  stimulated  or  just  how  confidence  is  secured. 
Unfortunately  the  New  York  Probation  Commission,  in  its 
study  of  the  methods  of  supervising  persons  on  probation,  did 
not  secure  any  information  on  these  technical  processes,  but 
confined  its  investigation  entirely  to  the  machinery  or  the 
externals  of  probation. 

In  the  absence  of  a  specific  technique  for  -the  modification 
of  attitudes,  the  general  principle  which  is  involved  may  be 
recalled.  The  attitudes  of  the  individual  are  largely  a  product 
of  social  contacts.  The  contacts  that  are  of  the  greatest  impor¬ 
tance  in  determining  attitudes  are  those  that  are  frequent  and 
intimate,  as  in  the  play-groups,  the  family,  the  neighborhood. 

34  Maude  E.  Miner,  “Probation  Work  with  Girls,”  Natl.  Proba¬ 
tion  Assoc.,  1916,  p.  104. 
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Because  the  offender  has  been  isolated  from  what  is  generally 
regarded  as  law-abiding  society,  that  group  has  not  had  much 
influence  on  him.  The  technique  of  reformation  consists 
essentially  in  changing  or  enlarging  the  group  relations,  either 
by  making  the  probationer  feel  that  the  probation  officer  is 
one  of  his  intimate  associates,  or  by  inducing  some  other  indi¬ 
vidual  (a  Big  Brother  or  Big  Sister  or  an  ordinary  friend)  to 
take  the  same  attitude,  or  by  inducing  some  club,  settlement, 
church,  or  other  organization  to  include  him  in  their  activities, 
or  by  inducing  the  probationer  to  read,  which  is  a  method  of 
producing  contacts  with  other  groups. 

Among  the  methods  of  getting  the  probation  officer  and 
the  probationer  into  the  same  group  the  following  may 
be  mentioned : 

“  Be  sure  you  don’t  talk  at  the  boys,  or  even  to  the  boys.  Talk 
with  the  boys.  Think  their  thoughts.  Get  down  ...  to  their 
intellectual  perspective.  Touch  them  just  where  they  are  in  their 
own  words  and  ideas.  Never  use  your  own  forms  of  speech  if  you 
can  help  it.  Talk  slang.  Be  a  boy.  Be  one  of  them.”  35 

“  The  best  way  to  reach  a  girl  is  to  take  her  to  the  theater  or 
museum,  or  invite  her  to  one’s  home  in  a  social  way.  More  things 
are  told  and  confided  and  a  better  insight  obtained  than  by  a  dozen 
‘  reports.’  ” 38 

Up  to  date  the  probation  officers  have  secured  a  good  deal 
of  prestige  in  the  eyes  of  the  probationers  by  material  assist¬ 
ance,  such  as  assistance  in  securing  jobs,  securing  material 
relief,  vocational  guidance,  etc.  Ninety  per  cent,  of  the  pro¬ 
bation  officers  of  New  York  State  gave  assistance  in  securing 
jobs,  assisting  about  a  tenth  of  the  probationers  in  good  times, 
and  about  two-thirds  of  them  in  very  difficult  times.  Eight 
probation  departments  out  of  59  studied  in  the  United  States 
tried  to  maintain  regular  employment  agencies.  In  Hudson 
County,  New  Jersey,  two  of  the  probation  officers  are  nurses. 
The  New  York  City  Probation  Department  maintains  a  voca¬ 
tional  guidance  bureau.  In  many  states  the  probation  officers 
administer  relief,  either  mothers’  pension  or  other  relief.  Ip 
Massachusetts  since  1914  probation  officers  have  been  author- 

35  Quoted  by  Chute,  op.  cit.,  p.  17. 

36  Ibid. 
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ized  to  use  county  funds  under  certain  circumstances  for  the 
temporary  assistance  of  probationers.  Though  these  efforts 
at  assistance  constitute  a  bond  between  the  probationer  and 
the  probation  officer,  this  work  should  be  done  by  other 
agencies  to  which  the  probation  officer  has  introduced  the  pro¬ 
bationer,  such  as  the  schools,  departments  of  health,  or  employ¬ 
ment  agencies,  rather  than  by  the  probation  departments. 

Probationers  are  sometimes  induced  and  sometimes  com¬ 
pelled  to  save  money.  In  Los  Angeles  the  judge  requires  the 
probationer  to  deposit  a  specified  portion  of  his  earnings  in  a 
savings  bank.  During  the  war  many  judges  required  proba¬ 
tioners  to  purchase  thrift  stamps.  In  1918  about  $3000  worth 
of  thrift  stamps  were  purchased  by  probationers  in  Syracuse, 
New  York,  and  about  $2000  worth  in  Niagara  Falls.  But  it 
would  be  preferable  to  elicit  the  interest  of  the  probationer 
in  saving. 

Many  probation  officers  give  some  attention  to  the  direc¬ 
tion  of  the  spare-time  activities  of  the  probationers.  But 
Thurston  reports  regarding  the  delinquent  children  in 

Cleveland : 

*■ 

“  In  few  cases  did  the  probation  officers,  or  parents,  or  other 
persons  who  were  seen,  claim  to  have  tried  to  work  out  a  practical, 
safe,  and  attractive  program  of  spare  time  activities  for  any  child.”  37 

The  same  condition  was  found  to  exist  in  1923  in 
Rochester,  New  York.  It  is  clear  that  the  probation  officer 
should  do  work  of  this  kind  until  an  organized  direction  of 
recreation  is  developed  for  the  entire  population. 

Much  of  the  effective  work  of  the  probation  officer  consists 

in  getting  a  probationer  affiliated  with  some  group. 

« 

“  The  individual  probation  officer  is  not  the  agent  in  himself 
for  bettering  a  child’s  condition.  The  most  effective  probation  work 
that  I  have  ever  come  in  contact  with  is  the  result  of  tying  a  proba¬ 
tioner  up  to  the  constructive  forces  of  the  community;  for  instance, 
in  getting  the  boy  into  a  club,  a  girl  into  a  sewing  circle,  etc.”  38 

37  H.  W.  Thurston,  Delinquency  and  Spare  Time,  p.  121. 

38  Yew  York,  State  Probation  Commission,  1912,  p.  281;  see 
also,  New  York,  State  Probation  Commission,  “  Methods  of  Super¬ 
vising  Persons  on  Probation,  1918,  pp.  36-38. 
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But  an  attempt  to  secure  the  cooperation  of  such  groups 
was  not  made  in  73  per  cent,  of  the  cases  of  probation  from 
the  Manhattan  Children’s  Court  in  1912-1913.  Frequently 
when  an  offender  is  permitted  to  remain  physically  in  a  group 
he  is  ostracized  socially.  It  is  seldom  that  the  offender  can 
be  included  in  the  ordinary  friendly  neighborhood  associations 
or  groups. 

A  probation  officer  can  frequently  utilize  particular  indi¬ 
viduals  for  special  services.  Thurston  gives  the  following  case  : 

An  overgrown,  ill-bred  boy  had  been  so  insolent  to  a  woman 
teacher  in  school  that  she  had  suspended  him  from  her  class  until  he 
should  apologize.  The  principal  of  her  school,  when  informed  of 
this,  went  to  see  the  grandmother  of  the  boy,  and  she  saw  the  girl 
friend  of  the  boy.  This  girl  friend  had  a  talk  with  the  boy,  and  the 
next  morning  the  boy  came  back  to  school  and  apologized.  The  boy 
did  not  know  how  this  was  accomplished,  but  it  started  him  on  a 
different  track  in  school  and  in  life. 39 

Because  of  the  difficulty  of  inducing  ordinary  groups  to 
include  the  probationers,  some  probation  officers  have 
attempted  to  form  groups  of  their  own,  such  as  a  boys’  club 
composed  of  probationers.  The  following  is  a  description  of 
such  a  group  in  Yonkers,  New  York,  where  about  thirty 
school-boys  were  required  to  report  to  the  probation  officer  on 
Friday  afternoons : 

“  There  was  a  mutual  exchange  of  friendly  salutations,  and 
after  making  their  reports  the  boys  lingered  in  the  room  to  talk 
and  play  games.  Often  ex-probationers  want  to  continue  to>  come, 
and  boys  who>  have  never  been  on  probation  have  asked  for  proba¬ 
tion  cards  in  order  that  they  might  join  the  games.”  This  officer  also 
takes  his  probationers  on  walks  and  joins  in  their  sports.  Last 
summer  for  two  weeks  he  had  a  camp  about  twenty  miles  from 
Yonkers,  composed  of  about  twenty  boys  who  were  probationers  or 
ex-probationers. 40 

Though  such  groups  are  dangerous  in  some  respects  and 
have  been  generally  abandoned  by  the  more  developed  proba¬ 
tion  departments,  it  is  not  impossible  to  make  them  dis¬ 
tinctly  useful. 

39  H.  W.  Thurston,  The  Probation  Officer  at  Work,  pp.  13-14. 

40 New  York,  State  Probation  Commission,  1907,  p.  78. 
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One  of  the  essential  methods  is  to  work  on  the  web  of 
relations  of  the  offender.  He  is  what  he  is  because  of  those 
relations,  and  in  order  to  alter  him  fundamentally  and 
permanently  it  is  desirable  either  to  remove  him  from  the 
relations  or  to  alter  the  relations.  It  is  easier  to  move  the 
individual,  but  it  is  more  profitable,  in  the  long  run,  to  alter 
the  situation.  The  probation  officer  has  an  excellent  oppor¬ 
tunity  to  alter  the  home,  and  can  frequently  extend  his  efforts 
beyond  that  to  the  neighborhood.  The  most  effective  work 
of  the  probation  officer  must  be  in  securing  the  cooperation 
of  other  agencies  interested  in  altering  such  situations. 

Some  probation  officers  and  judges  would  rely  on  the  fear 
of  punishment  as  preferable  to  the  constructive  efforts  pre¬ 
viously  described.  The  following  statements,  the  first  by  a 
probation  officer  and  the  second  by  a  judge,  illustrate 
this  attitude : 

“  I  suppose  we  have  all  discovered  if  the  jail  were  not  behind 
us  our  conversation  with  the  probationer  might  not  be  as  effective 
as  it  is.”  41 

“  The  fear  of  punishment  has  played  a  very  important  part  in 
the  production  of  our  present  civilization,  and  I  am  not  one  of  those 
who  believe  that  it  can  be  dispensed  with.  A  wholesome  fear  of 
the  probation  officer  and  of  the  consequences  of  disobeying  his  or 
her  directions  is,  in  my  opinion,  worth  more  than  a  whole  lot  of 
advice.  .  .  Keep  jmur  probationer  at  arm’s  length.”  42 

Some  fear  of  the  probation  officer  and  of  the  prison  is 
inevitable,  but  the  effect  of  it  is  to  set  up  social  distance 
between  the  probationer  and  the  probation  officer.  The  logic 
of  that  argument  leads  to  universal  imprisonment  of  offend¬ 
ers.  The  logic  of  probation  is  that  it  is  not  the  fear  of  punish¬ 
ment  but  contacts  and  assimilation  and  incorporation  of  the 
offender  in  normal  groups  that  will  be  most  effective  in  modi¬ 
fying  his  behavior. 

12.  Organization  of  the  Probation  Department. — 

Three  agencies  have  been  suggested  as  the  proper  bodies  to 
control  probation  work :  the  court,  the  school,  and  an  indepen¬ 
dent  administrative  body.  Characteristically  the  control  of 

41  New  York,  State  Probation  Commission ,  1914,  p.  187. 

42  New  York,  State  Probation  Commission,  1911,  p.  283. 
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probation  work  is  in  the  hands  of  the  court.  The  reason  for 
this  is  that  probation  originated  in  the  suspended  sentence 
and  hence  is  regarded  as  an  extension  of  the  judicial  function. 
This  has  carried  with  it  the  decision  that  probation  officers 
can  be  appointed  by  no  agency  except  the  court.43  This 
method  of  control  is  justified,  also,  by  the  argument  that  the 
politicians  would  have  more  difficulty  in  influencing  a  proba¬ 
tion  department  organized  in  this  way.  The  objections  to 
the  method  are :  First,  the  work  of  supervision  is  essentially 
administrative,  not  judicial ;  there  is  no  more  reason  why  pro¬ 
bation  should  be  controlled  by  the  courts  than  why  prisons 
or  reformatories  should  be  controlled  by  the  courts.  Second, 
the  judge  is  not  able  to  handle  this  administrative  work  effi¬ 
ciently.  The  judge  has  other  duties  which  interfere  so  much 
with  his  supervision  over  the  probation  department  that  the 
probation  department  really  becomes  an  independent  admin¬ 
istrative  body. 

Though  it  is  evident  that  a  large  part  of  probation  work 
is  educational,  this  does  not  constitute  a  sufficient  reason  for 
placing  it  in  the  school  system.  The  school  is  not  the  only 
educational  institution.  The  school  is  certainly  not  well 
equipped  to  deal  with  adult  probationers  and  it  is  not 
apparent  that  it  could  be  made  efficient  in  that  work  without 
interfering  with  its  principal  duties. 

It  appears,  therefore,  that  in  the  long  run  it  would  be 
preferable  to  make  an  independent  administrative  board 
responsible  for  the  examination  of  the  offender  before  proba¬ 
tion,  the  policies  during  probation,  and  the  release  or  other 
treatment  at  the  completion  of  probation. 

A  second  question  regarding  the  organization  of  probation 
work  is  the  relation  of  the  state  to  the  locality.  Should  proba¬ 
tion  be  controlled  by  municipality,  county,  or  state  ?  Should 
the  state  administer  or  merely  inspect  local  probation  work  ? 
In  general  the  existing  system  puts  complete  control  in  the 
hands  of  local  authorities.  In  fifteen  states  local  probation 
officers  are  required  to  make  annual  or  biennial  reports  to  a 
state  board.  In  a  few  of  these  states  the  board  has  some  addi- 

43  Witter  v.  Cook  County  Commissioners,  256  III.,  616. 


582 


CRIMINOLOGY 


tional  power  in  the  appointment  or  certification  of  probation 
officers.  The  most  satisfactory  system  at  present  seems  to  be 
that  found  in  the  states  of  New  York  and  Massachusetts.  The 
State  Probation  Commission  of  New  York  carries  on  cam¬ 
paigns  for  the  extension  of  the  probation  system,  makes  inves¬ 
tigations  of  the  work  of  the  local  probation  officers,  secures 
publicity  for  such  reports,  and  develops  standards.  The 
agents  of  the  Commission  secure  monthly  reports  from  all 
probation  officers,  and  make  visits  at  least  once  a  year  to  the 
important  probation  offices.  It  has  published  a  manual  for  the 
guidance  of  probation  officers.  It  holds  two  conferences 
annually,  one  for  probation  officers  and  one  for  the  judges  of 
the  inferior  courts.  By  such  efforts  the  probation  work  of  the 
state  is  being  raised  to  the  level  of  the  best  methods  known. 
While  the  probation  work  in  some  communities  in  New  York 
amounts  to  almost  nothing,  the  methods  in  rural  districts  of 
that  state  in  general  are  decidedly  superior  to  those  in  states 
that  have  no  such  state  department. 

If  the  control  is  to  be  retained,  as  at  present,  by  local 
organizations,  each  state  should  have  a  probation  department 
that  would  at  least  do  as  much  as  has  been  done  in  New  York. 
In  the  long  run,  however,  it  would  appear  to  be  preferable  to 
place  complete  control  over  the  probation  work  of  the  state  in 
the  hands  of  a  state  department. 

The  probation  departments  in  the  different  states  should 
cooperate  to  produce  greater  uniformity  and  progress.  Such 
cooperation  is  now  secured  to  some  extent  by  means  of  the 
National  Probation  Association.  In  addition,  some  specific 
agreements  have  been  made.  An  instance  is  the  agreement 
dating  from  1917  that  the  probation  departments  in  the  prin¬ 
cipal  cities  will  supervise  probationers  moving  into  their  cities 
from  other  districts. 

A  third  problem  of  the  organization  of  probation  work  is 
the  unofficial  work.  Should  probation  officers  be  permitted  or 
encouraged  to  take  cases  which  are  not  transmitted  to  them 
by  court  action  ?  Asa  matter  of  fact,  many  probation  officers 
do  an  immense  amount  of  this  unofficial  work.  As  soon  as 
parents  and  others  know  that  a  person  is  a  probation  officer 
they  go  directly  to  him  for  consultation  and  advice  regarding 
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problems  such  as  the  control  of  children,  non-support,  and 
tendencies  toward  immorality.  But  the  probation  officer 
should  have  as  many  official  cases  as  can  be  handled  efficiently 
and  should  not  be  permitted  to  lower  his  efficiency  in  official 
work  by  taking  such  additional  duties.  This  unofficial  work 
should  be  performed  by  special  officers,  perhaps  volunteers. 
The  Juvenile  Protective  Association  of  Chicago  is  a  good 
illustration  of  what  can  be  accomplished  by  such  volunteers. 
Similar  organizations  should  be  formed  for  adults.  If  such 
agencies  are  developed,  probation  officers  can  transfer  to  them 
all  appeals  for  assistance  in  unofficial  cases. 

13.  Records  and  Reports. — Proper  case  records  are  of 
great  value  both  for  the  control  of  procedure  in  a  particular 
case  and  for  research  and  more  general  control.44  Yet  all 
investigations  show  that  the  records  of  the  probation  officers 
are  adequate  in  only  a  small  proportion  of  the  courts.  For 
instance,  73  per  cent,  of  the  probation  records  in  Springfield, 
Illinois,  did  not  contain  information  regarding  the  home  and 
family  conditions,  97  per  cent,  did  not  contain  information  on 
mental  conditions.45  The  technique  of  case-recording  has  not 
yet  been  perfected,  but  it  is  evident  that  the  records  must 
contain  much  information  regarding  the  attitudes  of  the 
probationers,  even  if  this  is  stated  only  in  unprecise  and 
unstandardized  terms. 

All  probation  officers  of  the  state  should  be  required  to 
send  regular  reports  to  a  state  board  or  commission,  which 
should  publish  annual  reports  of  the  work  of  the  entire  state. 
These  annual  reports  should  contain  the  facts  that  are  more 
easily  standardized,  such  as  the  number  of  probationers  per 
officer,  the  number  of  home  visits  per  probationer,  and  the 
general  outcome  in  each  case. 

14.  Statistics  of  the  Outcome  of  Probation.— Of  all 
probationers  in  New  York  and  Massachusetts,  both  juvenile 
and  adult,  and  in  both  rural  and  urban  districts,  from  75  to  85 
per  cent,  in  recent  years  are  reported  to  be  getting  along  sat¬ 
isfactorily  as  long  as  they  are  on  probation,  and  from  15  to 

*•  Ada  E.  Sheffield,  The  Social  Case  History. 

45  Springfield,  Illinois,  Survey,  1915,  Part  VI,  “The  Correctional 
System  of  Springfield,”  p.  126. 
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25  per  cent,  abscond  or  are  arrested  for  new  crimes  or  other 
’violations  of  the  conditions  of  probation.  The  reports  of  other 
states  agree,  in  general,  with  these  reports  from  New  York 
and  Massachusetts. 

Two  reasons  may  be  found  for  doubting  that  these  reports 
are  a  completely  reliable  indication  of  the  reformative  value 
of  probation.  First,  behavior  while  on  probation  may  be 
satisfactory,  but  it  may  change  as  soon  as  probation  ends. 
Second,  the  number  reported  to  be  behaving  satisfactorily  is 
likely  to  be  exaggerated  because  the  probation  officer  is  not  in 
sufficiently  intimate  contact  with  the  probationers  to  know 
all  the  delinquencies  committed,  and  the  probation  officer 
more  or  less  purposely  exaggerates  the  good  effects  of  proba¬ 
tion,  since  his  efficiency  is  generally  judged  by  his  “  successes/’ 

A  few  studies  have  been  made  to  determine  the  behavior 
of  probationers  subsequent  to  release  from  probation.  These 
show  that  a  comparatively  small  proportion  return  to  delin¬ 
quency  after  release.  Of  418  juvenile  delinquents  placed  on 
probation  in  Boston  in  the  fiscal  year  1906-1907,  39  per  cent, 
were  found  delinquent  during  the  next  four  years  after  1906- 
1907;  a  similar  study  of  379  juvenile  delinquents  placed  on 
probation  in  1911-1912  gave  37  per  cent,  who  “  failed  ”  in  this 
way.46  Of  200  consecutive  offenders  placed  on  probation  in 
Erie  County,  New  York,  14.3  per  cent.  “  failed”  (that  is, 
absconded  or  were  re-arrested)  during  the  period  of  proba¬ 
tion,  which  averaged  13.5  months;  7  per  cent,  more,  after 
completing  probation  successfully,  “  failed  ”  during  a  period 
which  averaged  two  and  a  half  years.47  But  in  general  none 
of  the  attempts  to  measure  the  conduct  of  probationers  has 

46  Judge  Baker  Foundation,  Pub.  1,  Harvey  Humphrey  Baker, 
pp.  34,  105. 

47  C.  L.  Chute,  ‘‘Probation  and  Suspended  Sentence,”  Jour.  Grim. 
Law,  12:  561-562,  February  1922.  The  proportion  of  failures  is 
probably  greater  than  indicated,  in  view  of  the  fact  that  19  per  cent, 
of  the  original  number  were  reported  as  “  died,  removed  to  other 
localities  or  for  other  reasons  results  unknown.”  For  somewhat 
similar  investigations  see,  Anne  T.  Bingham,  “  Determinants  of  Sex 
Delinquency  in  Adolescent  Girls,”  Jour.  Grim.  Law.  13:  564,  Feb¬ 
ruary  1923;  New  York,  State  Probation  Commission,  1913,  pp. 
340-352,  and  1915,  pp.  485-503;  L.  E.  MacBrayne  and  J.  P.  Ramsay, 
One  More  Chance,  pp.  18-19. 
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been  satisfactory.  The  American  Institute  of  Criminal  Law 
and  Criminology  plans  to  include  in  its  investigations  a  study 
of  the  careers  of  probationers  over  a  period  of  at  least  five 
years.48  But  it  is  doubtful  whether  any  method  will  secure 
even  an  approximate  indication  of  the  behavior  of  offenders 
placed  on  probation  except  the  use  of  a  universal  finger¬ 
print  system  for  all  persons  arrested.  This  method  would 
identify  the  offender  and  make  it  possible  to  determine  how 
many  persons  arrested  had  been  previously  released  from 
probation.  Incidentally  this  method  would  also  give  great 
assistance  in  determining  the  types  of  offenders  that  should 
be  released  on  probation  and  the  policies  that  should  be  used 
in  dealing  with  probationers. 

15.  The  Value  of  Probation. — The  advocates  of  pro¬ 
bation  do  not  insist  that  all  offenders  should  be  placed  on 
probation,  but  that  certain  types  of  offenders  will  be  assisted 
more  by  probation  than  by  the  alternative  methods  of  treat¬ 
ment,  viz.,  imprisonment  or  dismissal  without  oversight.  It 
has  been  shown  previously  that  imprisonment  has  decided 
disadvantages  from  the  standpoint  of  producing  desirable 
modifications  of  behavior;  it  is  quite  as  certain  that  dismissal 
of  offenders  without  oversight  is  dangerous  in  a  large  pro¬ 
portion  of  cases. 

Though  the  value  of  probation  cannot  be  measured  by 
statistics,  the  value  consists  in  the  fact  that  selected  offenders 
are  by  this  means  enabled  to  remain  in  general  society  which 
is,  after  all,  the  best  situation  in  which  to  develop  character. 
And  in  a  proper  probation  system,  the  probationer  will 
receive  expert  assistance  in  adapting  himself  to  his  life  con¬ 
ditions  or  in  adapting  his  life  conditions  to  himself,  so  that 
he  does  not  struggle  quite  so  impotently  against  the  circum¬ 
stances  that  produced  delinquency  in  the  first  place.  How¬ 
ever,  even  if  it  should  be  found  that  a  very  large  proportion 
of  the  probationers  “  fail  ”  it  would  not  prove  that  the  prin¬ 
ciple  of  probation  was  a  failure,  but  merely  that  good  officers 
had  not  been  selected,  the  system  had  not  been  well  organized, 
it  had  been  controlled  by  politicians,  methods  of  selecting 


48  Jour.  Crim.  Law,  12:  151-152,  August  1921. 
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offenders  for  probation  had  not  been  developed,  or  other 
administrative  devices  were  unsatisfactory. 

Probation  has  another  advantage  in  that  the  probationer, 
being  at  liberty,  has  a  better  opportunity  to  make  payments 
toward  the  support  of  his  family  or  toward  reparation  or 
restitution.  In  1919  probationers  in  Massachusetts  paid 
$635,887  toward  the  support  of  their  families,  $88,917  in 
reparation  and  restitution,  and  $69,828  in  fines  and  costs. 
Such  payments  could  not  generally  be  made  if  the  offenders 
were  imprisoned. 

Probation  officers  while  assisting  their  charges  are  com¬ 
pelled  to  modify  the  family  or  neighborhood  situations  that 
are  producing  delinquency.  Thus,  by  their  own  efforts,  the 
cooperation  of  other  agencies,  and  the  public  opinion  which 
they  develop,  they  are  most  important  instruments  for  the 
prevention  of  crime.  In  this  way,  as  well  as  by  producing 
reformation  in  the  probationers,  probation  should  be  regarded 
a,s  one  of  the  most  important  deterrent  agencies  in  modern 
society.  Orthodox  theory  assumed  that  the  only  way  to  pre¬ 
vent  crime  was  by  severe  punishment  of  those  convicted,  but 
it  is  doubtful  if  severe  punishments  are  doing  as  much  at 
present  to  reduce  crime  as  is  probation.  Moreover,  probation 
not  only  represents  a  change  but  is  producing  a  further  change 
in  the  attitude  of  vengeance.  The  more  the  group,  through  its 
agents,  uses  the  method  of  constructive  assistance,  the  more 
rapidly  will  the  desire  for  vengeance  be  dissipated.  One  of 
the  values  of  probation,  therefore,  is  its  purifying  effect  on 
the  group. 

Probation,  as  now  operated,  is  very  much  cheaper  than 
imprisonment.  In  New  York  the  current  cost  of  imprison¬ 
ment  is  16  times  as  much  as  probation  per  offender  dealt  with 
under  each  system,  and  in  Massachusetts  20  times  as  much. 
But  it  is  evident  that  probation  would  cost  more  if  it  were 
properly  administered  and  might  be  quite  as  expensive,  in 
financial  costs,  as  imprisonment.  The  value  of  the  system, 
therefore,  is  its  effect  on  personality  rather  than  its  effect  on 
financial  expenditures. 
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16.  Objections  to  Probation. — Certain  objections  have 
been  raised  against  probation,  of  which  the  most  important 
are  the  following:  (a)  probation  does  not  satisfy  the  desire 
for  revenge  and  therefore  tends  to  eliminate  the  incentive 
for  prosecution;  (b)  probation  tends  to  increase  crime  by 
decreasing  the  penalty;  (c)  probation  replaces  the  offender 
in  the  environment  which  produced  the  crime  and  therefore 
is  likely  to  produce  no  modification  in  behavior;  (d)  proba¬ 
tion  is  utilized  by  politicians  to  secure  the  release  of 
their  friends. 

The  only  one  of  these  objections  that  requires  additional 
comment  is  the  first.  Professor  Kocourek  advances  that  argu¬ 
ment  as  follows  :  Support  for  prosecution  must  ordinarily 
be  secured  from  the  injured  party  and  this  support  is  given 
because  of  the  desire  for  revenge.  As  probation  increases, 
the  number  of  injured  persons  who  will  be  willing  to  go  to 
the  trouble  of  prosecuting  offenders  will  decrease,  because 
they  will  secure  so  little  satisfaction  from  it.  Though  resti¬ 
tution  may  be  made  by  probationers,  this  does  not  serve  as  a 
sufficient  incentive  to  the  injured  party,  since  civil  process  is 
a  much  more  certain  means  of  securing  restitution.49 

But  it  is  quite  fallacious  to  assume  that  the  desire  for 
revenge  is  the  only  or  the  most  important  reason  for  prose¬ 
cution.  The  general  motive  is  to  prevent  a  repetition  of  the 
offense.  And  many  injured  persons  now  refrain  from  prose¬ 
cution  because  they  feel  that  imprisonment  will  make  a  hard¬ 
ened  and  confirmed  criminal  of  one  who  might  be  turned 
into  a  good  citizen  if  constructive  rather  than  punitive  efforts 
were  made ;  they  would  be  much  more  willing  to  prosecute  if 
they  thought  it  would  change  the  behavior  of  the  offender. 
Moreover,  if  the  courts  can  be  speeded  up  and  organized  in 
a  better  way  and  the  technicalities  reduced,  the  number  of 
persons,  whether  motivated  by  revenge  or  something  else, 
who  will  be  willing  to  appear  in  criminal  trials  will  be 
greatly  increased. 

^Albert  Kocourek,  “An  Unconsidered  Element  in  the  Probation 
of  First  Offenders,”  Jour.  Crim.  Law,  6:  9-17,  May  1915. 
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In  so  far  as  the  motive  is  revenge,  the  method  of  probation 
has  some  advantages.  In  the  first  place,  probation  is  a  sub¬ 
stitute  for  dismissal  without  oversight,  as  well  as  for  imprison¬ 
ment,  and  probation  gives  more  satisfaction  than  dismissal. 
Secondly,  the  victim  does  not  know  in  advance  of  the  prose¬ 
cution  whether  the  offender  will  be  placed  on  probation  or 
committed  to  an  institution.  And,  also,  he  will  secure  some 
satisfaction  even  if  the  offender  is  placed  on  probation,  for 
the  desire*  for  revenge  is,  to  some  extent,  a  desire  to  “  show 
up  ”  the  offender  in  public  and  thus  to  vindicate  himself. 
The  amount  of  injury  that  must  be  inflicted  in  order  to  sat¬ 
isfy  this  desire  for  revenge  is  a  distinct  variable ;  a  few  centu¬ 
ries  ago  nothing  except  death  of  the  offender  would  satisfy, 
at  present  imprisonment  will  generally  satisfy,  and  there  is 
no  reason  for  doubting  that  a  smaller  amount  of  suffering 
would  serve  just  as  well. 

Moreover,  resort  to  civil  courts  will  not  generally  serve 
the  purpose  of  the  victim.  For,  though  the  judgment  of  the 
court  may  be  more  certain  if  the  process  is  civil,  most  of  the 
offenders  are  impecunious  and  the  judgment  is  worthless  to 
the  victim.  The  criminal  court,  with  its  combination  of  pro¬ 
bation  and  restitution,  is  a  more  effective  means  of  securing 
^financial  compensation  for  injury  than  the  civil  court  in  a 
large  proportion  of  cases. 

If  all  of  these  considerations  amount  to  nothing,  there  is 
still  the  possibility  of  organizing  the  courts  on  the  basis  of 
social  welfare  rather  than  of  revenge.  In  fact,  a  large  pro¬ 
portion  of  criminal  cases  involve  no  particular  injured  party 
and  in  those  cases  the  criminal  court  has  already  been  organ¬ 
ized  on  the  basis  of  public  welfare.  The  juvenile  court, 
however,  is  much  more  completely  organized  in  that  way, 
for  it  is  seldom  that  anyone  appears  in  the  juvenile  court  to 
“  prosecute  ”  the  child.  We  may  expect  that  the  same  devel¬ 
opment  will  occur  in  the  courts  for  adults. 
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METHODS  OF  REFORMATION 

1.  Two  Classes  of  Criminals. — All  criminals  may  be 
divided  theoretically  into  two  classes :  those  who  can  be  J 
reformed  by  known  methods  and  those  who  cannot  be  reformed 
by  known  methods.  There  is  considerable  donbt  regarding 
the  class  to  which  many  criminals  belong  and  little  certain 
knowledge  regarding  the  class  to  which  any  criminal  belongs. 
But  the  present  chapter  is  concerned  primarily  with  those 
judged  to  be  in  the  first  class.  The  other  class,  judged  to  be 
beyond  reform  by  available  methods,  should  be  segregated 
in  institutions  where  they  can  do  a  minimum  of  injury  to 
society,  and  where  experimental  methods  may  be  developed 
for  the  purpose  of  salvaging  some  of  them  and  increasing  our 
knowledge  of  the  methods  of  reformation.  But  it  is  clear  that 
those  who  have  a  good  prospect  of  reformation  should  be 
dealt  with  in  a  different  manner. 

2.  Early  Methods  of  Reformation.— Punishment  has 
been  the  basic  method  in  the  attempt  to  reform  criminals. 
Perhaps  no  system  of  punishment  has  been  controlled  entirely 
by  the  desire  to  reform,  but  reformation  has  been  frequently 
presented  as  one  of  the  purposes  of  punishment.  It  has  some 
value  for  this  purpose,  to  be  sure,  but  the  value  is  appar¬ 
ently  counterbalanced  by  the  antagonism  which  it  produces, 
and  it  fails  entirely  to  remove  the  factors  outside  of  the 
offender  which  assisted  in  producing  the  criminality.  In 
ordinary  cases,  at  least,  there  is  not  much  more  justification 
for  punishing  an  offender  than  for  punishing  a  person  with 
tuberculosis  or  small-pox.  Adler,  speaking  especially  with 
reference  to  the  psychopathic  delinquents,  states  that 

“  To  punish  such  an  individual  .  .  .  is  to  increase  his  defeat 

rather  than  to  strengthen  his  defenses.  It  is  like  administering 
alcohol  to  the  patient  suffering  from  delirium  tremens.”  1 

1 H.  M.  Adler,  “  A  Psychiatric  Contribution  to  the  Study  of 
Delinquency,”  Jour.  Crim.  Laic,  8:  67,  May,  1917. 
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A  second  method,  and  a  form  of  punishment,  was  the 
isolation  of  the  offender  from  all  or  almost  all  other  persons. 
This  was  supposed  to  develop  remorse  and  repentance.  One 
of  the  most  clear-cut  statements  of  the  way  this  isolation  was 
expected  to  work  was  made  by  Mease  early  in  the  nineteenth 
century.  He  maintained  that  repentance  was  produced  by 

“(1)  A  tiresome  state  of  mind  from  idle  seclusion;  (2)  self- 
condemnation  arising  from  deep,  long-continued  and  poignant  reflec¬ 
tions  upon  a  guilty  life./  All  our  endeavors,  therefore,  ought  to  be 
directed  to  the  producticmof  that  state  of  mind,  which  will  cause  a 
convict  to  concentrate  his  thoughts  upon  his  forlorn  condition,  to 
abstract  himself  from  the  world,  and  to  think  of  nothing  except 
the  suffering  and  the  privations  he  endures,  the  result  of  his  crimes^ 
Such  a  state  of  mind  is  totally  incompatible  with  the  least  mecfnfffical 
operation,  but  is  only  to  be  brought  about,  if  ever,  by  complete 
mental  and  bodily  isolation.’1-2 3 

But  it  is  now  apparent  that  the  method  of  isolation  was 
fallacious.  The  development  of  a  new  personality  can  proceed 
from  new  experiences  only,  and  the  prisoner  isolated  from  all 
other  people  and  living  alone  with  his  thoughts  does  not  have 
many  new  experiences.  He  has  nothing  except  his  crimes 
about  which  to  think  and  his  concentration  on  crime  prevents 
the  development  of  new  interests.  Saleilles  has  well  said 

“  The  constant  thought  of  remorse  and,  still  more,  of  shame, 
becomes  the  greatest  hindrance  to  individual  regeneration.”  3 

Hobhouse  and  Brockway  accumulated  an  immense  amount 
of  documentary  material  which  shows  quite  conclusively  that 
the  effect  of  isolation  is  deterioration  and  degradation.4 

A  third  method,  regarded  by  some  as  valuable  for  purposes 
of  reformation,  was  the  constant  surveillance  of  the  offender. 
The  following  statement  is  made  in  a  discussion  of  Bentham’s 
architectural  plan  for  a  prison,  called  the  panopticon : 

2  Mease  on  Penitentiary  System,  p.  73  quoted  by  F.  C.  Gray, 
Prison  Discipline  in  America,  p.  30.  For  further  discussion  of 
the  advantages  and  disadvantages  of  isolation  by  the  penologists 
of  the  early  nineteenth  century,  see  New  Jersey  Prison  Inquiry 
Commission  Report,  1917,  vol.  2,  passim. 

3  R.  Saleilles,  Individualization  of  Punishment,  p.  195. 

4  Hobhouse  and  Brockway,  op.  cit.,  pp.  476-589. 
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“  If  you  prevent  men  from  doing  mischief,  almost  anything  will 
suffice  as  a  motive  to  induce  them  to  do  good.  The  pain  of  being 
idle  is  a  never  failing  impulse.  Restrain  it  from  operating  in  a 
wrong  direction;  the  gentlest  means  will  be  sufficient  to  turn  it  into 
a  direction  that  is  good. 

To  render  a  man  totally  unable  to  do  mischief,  you  have  only 
to  keep  him  constantly  in  sight,  after  depriving  him  of  such  offensive 
instruments  as  would  render  him  dangerous  to  you.  Place  a  man 
by  himself,  in  an  iron  cage,  for  example,  and  keep  him  every  hour 
and  every  minute  of  his  life  in  sight,  and  it  is  evident  you  can 
prevent  him  from  doing  mischief,  whether  by  making  his  escape  to 
prey  again  upon  society,  or  by  exerting  his  powers  to  any  pernicious 
effect  where  you  have  him  confined. 

To  place  criminals  then  under  perpetual  inspection  is  the  object, 
the  all-powerful  object,  which  it  is  required  to  accomplish.  If  this 
can  be  done,  without  loading  society  with  exorbitant  expense,  the 
problem  respecting  a  better  disposal  of  criminals  than  killing  them 
is  already  resolved.”  0 

The  author  then  described  the  panopticon,  a  circular 
prison,  with  a  guard  in  a  central  tower  able  to  keep  watch  on 
all  the  prisoners  in  all  the  cells,  thus  reforming  them  at  a 
very  small  expense.  It  is  interesting  that  the  state  of  Illinois 
has  recently  constructed  a  prison  based  on  Bentham’s  panop¬ 
ticon.  Such  an  architectural  scheme  has  advantages  from  the 
point  of  view  of  custody,  but  not  of  reformation.  The  constant 
surveillance  causes  antagonism,  and  is  not  a  means  of  devel¬ 
oping  a  character  that  will  remain  law-abiding  after  release. 

A  fourth  method  of  attempting  reformation  was  religious 
and  moral  exhortation  by  chaplains  and  others.  The  method 
has  proved  to  be  rather  futile.  This  does  not  mean  that  reli¬ 
gion,  as  such,  must  be  futile.  But  unless  the  religion  preached 
by  the  chaplain  is  expressed  in  the  action  of  all  the  guards 
and  wardens,  the  judges,  legislators,  and  other  public  officials, 
it  is  not  of  great  value  even  as  representing  the  beliefs  of  the 
general  public.  In  so  far  as  the  chaplain  has  been  effective  in 
modifying  conduct,  it  has  been  by  his  social  relations  rather 
than  by  his  exhortations. 

A  fifth  method  was  the  formation  of  habits  by  a  mechan¬ 
ical  process  of  repetition,  in  the  belief  that  habits  thus  formed 

5  “  On  Houses  of  Safe-custody  and  Industry,”  Philanthropist, 
1:  229,  1811. 
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would  continue  after  release  from  prison.  This  was  the 
defense  for  hard  work  in  prison,  especially.  The  following 
statement  was  made  by  the  superintendent  of  a  boys’ 
reformatory : 

“  Every  boy  should  have  something  to  do  every  waking  hour. 
What  this  effort  is,  is  not  important.  ...  It  may  be  drudgery, 
but  it  is  part  of  the  price  he  must  pay  for  better  things.  That 
every  day  has  its  work,  and  every  hour  of  every  day  its  task 
must  be  well  understood  by  the  young  malefactor,  and  the  habit 
of  doing  what  comes  to  his  lot  must  become  a  fixed  habit.  In  time 
a  spirit  of  pride  in  doing  well  even  the  uninviting  task  will  become 
a  stimulus  to  greater  skill.”  ® 

Brockway  seemed  to  have  the  same  mechanical  psychology 
during  a  part  of  his  career,  though  he  did  not  state  it  in  such 
a  crude  form.  Some  mental  defectives,  perhaps,  can  be  trained 
in  that  way,  and  the  habits  once  formed  remain  fixed.  But 
habits  shift  very 
the  situation  changes,  unless  the  habits  are  thoroughly  in 
harmony  with  the  rest  of  the  personality.  Unless  interest  in 
labor  is  developed,  the  habit  of  mechanical  exertion  will  be 
quite  unavailing  to  produce  a  law-abiding  character  or  con¬ 
tinuance  of  hard  work  after  release. 

These  methods  are  examples  of  the  efforts  to  produce 
reformation  in  the  past.  They  show  the  necessity  of  under¬ 
standing  the  principles  of  human  behavior  much  better  than 
they  were  understood  in  the  last  century  if  efficient  methods 
of  reformation  are  to  be  developed. 

3.  Elements  in  the  Technique  of  Reform. — Our  knowl¬ 
edge  of  the  technique  of  reformation  is  very  scanty.  But 
some  of  the  fundamental  principles  are  fairly  certain  and  the 
details  are  being  filled  in  very  rapidly. 

(a)  Reformation  can  be  produced  in  two  general  ways: 
first,  by  suppressing  tendencies  toward  delinquency  either  by 
not  furnishing  the  stimulations  that  will  draw  out  these  ten¬ 
dencies  or  by  furnishing  the  stimulations  that  will  draw  out 
the  opposite  tendencies  ;  second,  by  sublimation  of  the  ten¬ 
dencies,  which  consists  in  directing  them  so  that  they  pro- 

6  H.  W.  Charles,  “  The  Problem  of  the  Reform  School,’1'  Proo. 
Child  Conference  for  Research  and  Welfare,  1910,  p.  88. 
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duce  desirable  instead  of  undesirable  results.7 8  The  loyalty  of 
a  criminal  to  his  fellows  is  frequently  instrumental  in  pro¬ 
ducing  crime;  that  loyalty  may  be  suppressed,  leaving  the 
criminal  without  loyalty  to  any  group,  or  it  may  be  trans¬ 
ferred  to  a  larger  group,  and  thus  sublimated.  Both  methods 
have  values,  but  sublimation  is  the  more  useful  because  it 
conserves  the  tendency. 

(b)  Both  processes  really  consist  in  the  modification  of 
habits.  Dewey  has  made  the  best  statement  of  the  method  of 
modification  of  habits. 

“  To  change  the  ‘  working  character  ’  or  will  of  another,  we  have 
to  alter  objective  conditions  which  enter  into  his  habits.  Our  own 
schemes  of  judgment,  of  assigning  blame  and  praise,  of  awarding 
punishment  and  honor  are  part  of  these  conditions.  .  .  .  We 

cannot  change  habit  directly:  that  notion  is  magic.  But  we  can 
change  it  indirectly  by  modifying  conditions,  by  an  intelligent  select¬ 
ing  and  weighing  of  the  objects  which  engage  attention  and  which 
influence  the  fulfillment  of  desires.”  s 

The  offender  cannot  change  these  habits  merely  by  making 
up  his  mind,  for  unless  the  situation  changes  he  does  not  make 
up  his  mind  in  a  different  way.  It  is  not  even  necessary  for 
him  to  feel  remorse  and  repent  and  resolve  to  do  right.  So 
far  as  the  processes  are  concerned,  there  is  no  essential  differ¬ 
ence  between  abandoning  crime  and  backsliding  in  church. 
Without  prior  determination  to  bring  about  the  change,  the 
behavior  is  modified  by  changes  in  objective  conditions.  This 
change  is  sometimes  very  rapid,  sometimes  gradual;  the  old 
notion  that  a  modification  of  habit  must  be  very  slow  is  now 
known  to  be  incorrect.9 

(c)  The  offender  is  generally  assisted  in  reformation  by 
understanding  the  situation.  This  understanding  includes 
both  the  psychological  and  social  mechanisms  involved  in  the 
conduct  and  the  reasons  for  the  prohibitions.  Especially  in 
the  mental  conflicts  which  produce  some  of  the  extremely 

7  This  general  statement  of  methods  of  reformation  is  ex¬ 
plained  in  Thomas  and  Znaniecki,”  op.  cit.,  vol.  3,  pp.  37  ff. 

8  John  Dewey,  Human  Nature  and  Conduct ,  pp.  19-20. 

9  For  a  case  of  a  rapid  transformation,  see  Judge  Baker  Foun¬ 
dation,  Case  Studies,  Series  1,  No.  9. 


METHODS  OF  REFORMATION 


595 


difficult  problems  of  delinquency  it  is  valuable  for  the  offender 
to  understand  the  situation.  An  understanding  of  the  con¬ 
flict  may  get  rid  of  it  entirely  and  as  a  result  the  behavior 
may  be  altered.  Sometimes  an  understanding  of  the  situ¬ 
ation  can  be  secured  only  if  the  offender’s  process  of  ration¬ 
alization,  by  which  he  justifies  and  defends  himself,  is  broken 
down.  Consequently  one  of  the  important  steps  in  reform¬ 
ation,  even  in  securing  an  understanding  of  the  situation,  is 
for  the  offender  to  tell  the  truth.  But  it  is  not  necessary  in 
order  to  accomplish  this  to  destroy  the  offender’s  pride  or  self- 
approval.  Again,  an  understanding  of  the  situation  may 
involve  factors  of  a  kind  illustrated  in  the  following  case. 

A  woman  was  arrested  for  selling  fish  in  the  streets  without 
covering  it  to  keep  out  flies  and  dust,  thus  violating  the  law.  She 
was  fined  $2,  and  because  she  could  not  pay,  was  compelled  to  spend 
twenty-four  hours  in  jail.  A  son,  fifteen  years  of  age,  wrote  an 
abusive  and  threatening  letter  to  the  judge  who  tried  the  case. 
The  letter  was  turned  over  to  the  judge  of  the  juvenile  court  and  the 
boy  was  summoned  to  appear  in  court.  The  judge  told  the  boy  of 
the  seriousness  of  the  offense  of  writing  such  a  letter,  but  explained 
that  he  understood  the  boy’s  attitude  and  praised  him  for  it.  The 
boy  admitted  that  the  food  law  should  be  enforced,  showed  deep 
appreciation  of  the  sympathy  and  understanding  of  the  judge,  prom¬ 
ised  to  apologize,  and  did  so.10 

This  boy  became  a  “  recruit  for  law  and  order  ”  in  this 
way ;  probably  his  mother  could  have  been  made  a  “  recruit  ” 
by  the  same  method. 

(d)  The  technique  of  suppression  or  sublimation  of  ten¬ 
dencies  consists  in  the  direction  of  the  wishes.  The  social 
worker  dealing  with  offenders  must  learn  to  appeal  to  the  four 
wishes — security,  new  experience,  response,  and  recognition — 
with  as  much  skill  as  the  salesman  uses  in  appealing  to  cus¬ 
tomers,  and  to  produce  an  effect  that  will  be  much  more  per¬ 
manent  than  that  produced  by  the  salesman.  MacBrayne  and 
Ramsay,  for  instance,  appealed  to  the  desire  of  criminals  for 
security  by  arguing  that  crime  did  not  pay  and  could  not, 
in  the  long  run,  be  made  to  pay.* 11  They  contend  that  a  crim- 

10  F.  C.  Hoyt,  Quicksands  of  Youth,  pp.  35  ff. 

11 L.  E.  MacBrayne  and  J.  P.  Ramsay,  One  More  Chance,  pp.  80, 
291-292. 
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inal  is  really  never  reformed  until  he  is  convinced  that  crime 
does  not  yield  financial  returns.  This  is  doubtless  an  exag¬ 
geration  both  in  that  many  criminals  do  reform  without 
reaching  that  conviction,  and  also  in  that  many  professional 
criminals  are  convinced  that  crime  does  not  pay,  but  continue 
their  crimes,  nevertheless.  Marriage  has  frequently  proved 
to  be  the  means  of  reformation  of  the  woman  of  damaged 
reputation,  and  this  is  based  principally  on  the  security 
which  results. 

The  wish  for  new  experience  must  be  used,  especially  in 
dealing  with  juvenile  delinquents.  Many  of  the  delinquen¬ 
cies  of  children  are  the  result  of  a  search  for  adventure  and 
excitement.  Organized  recreation,  camping  expeditions,  Boy 
Scout  activities  can  be  substituted  rather  easily  and  with  con¬ 
siderable  advantage  to  the  community  and  the  individual.12 

The  wish  for  response  from  intimate  associates  is  funda¬ 
mental  in  reformation.  Opinions  on  this  are  shown  by  the 
following  statements  of  persons  connected  with  institutions 
for  delinquents. 

“  The  only  enduring  reformations  are  those  achieved  through 
the  influence  of  a  dominant  personality  upon  those  who  need  guid¬ 
ance  and  strength.”  13 

“  In  each  case  it  has  been  shown  that  the  return  to  an  honest 
and  law-abiding  life  has  been  the  result  of  some  personal  influence, 
either  of  a  friend  or  of  a  social  worker.”  14 

“  Unless  the  offender  is  brought  into  sympathetic  contact  with 
someone  in  the  community,  who  will  enable  him  to  resist  temptation 
and  encourage  him  in  welldoing,  he  never  does  reform.”  15 

The  Home  for  Jewish  Children  in  Boston  makes  consid¬ 
erable  use  of  this  method  by  appointing  one  of  the  older  chil¬ 
dren  as  a  monitor  for  each  new-comer.  The  new-comer  takes 
his  troubles  to  this  monitor  and  the  monitor,  even  when  not 
consulted,  tries  to  direct  and  protect  the  new-comer.  The 
method  is  probably  of  more  value  in  reforming  the  monitor 
than  his  charge. 

12  Ibid.,  pp.  92-93;  D.  Lowrie,  My  Life  in  Prison,  pp.  287-289. 

13  Katherine  B.  Davis,  quoted  in  Survey,  46:  48,  April  9,  1921. 

14  Hobhouse  and  Brockway,  op.  cit.,  p.  514,  note. 

15  James  Devon,  The  Criminal  and  tne  Community,  p.  307. 
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The  wish  for  recognition  or  status  must  be  appealed  to 
and  satisfied.  An  offender  has  an  opinion  of  his  status  and  of 
behavior  that  is  fitting  under  the  circumstances.  Modifi¬ 
cation  of  behavior  often  consists,  therefore,  in  giving  the 
offender  recognition  for  something  else.  A  judge  in  New 
York  State  sent  a  criminal  who  had  shown  remarkable  organ¬ 
izing  ability  in  the  field  of  crime  to  oversee  the  reclamation  of 
large*  tracts  of  abandoned  farm  land.  The  criminal  came  to 
think  of  himself  as  a  useful  member  of  society.  He  acquired 
status  in  the  community  by  this  method  and  his  opinion  of 
the  behavior  that  was  fitting  no  longer  included  crime.  Judge 
Lindsey  said  that  “  praise  is  the  most  powerful  factor  in 
reforming  a  boy  ”  and  he  used  this  method  on  every  possible 
occasion  in  dealing  with  juvenile  delinquents.  This  is  merely 
another  method  of  gratifying  the  wish  for  recognition.  The 
successful  performance  of  a  task  produces  status  both  in  the 
eyes  of  the  public  and  of  the  individual  concerned. 

“  In  a  reformatory,  one  of  the  girls  had  determined  to  be  a  ‘  hell¬ 
cat.’  She  did  everything  possible  to  get  demerit  marks.  But  the 
matron  understood  the  girl  because  she  herself  had  a  similar  desire 
when  a  girl.  She  thwarted  the  girl  at  every  effort  by  intentionally 
misinterpreting  the  act  so  that  it  resulted  in  merit  marks  rather 
than  demerit  marks.  In  spite  of  herself  the  girl  was  given  the 
status  of  a  ‘  good  girl,’  and  came  to  think  of  herself  as  such.”  16 

But  the  professional  criminal  who  has  developed  a  pride 
in  his  technique  is  difficult  to  reform;  he  has  an  almost  irre¬ 
sistible  .desire  to  use  his  technique,  just  as  does  a  skilled  crafts¬ 
man,  a  skilled  hunter,  or  golf  player.  But  if  the  offender  can 
be  taken  early  in  life  every  attitude  apparently  can  be  directed 
into  socially  desirable  channels. 

(e)  The  policy  must  be  adjusted  to  the  attitudes  of  the 
offender  and  must  change,  therefore,  as  these  attitudes  change. 
It  may  w§ll  happen  that  one  policy  must  be  used  one  month 
and  the  opposite  policy  the  next  month.  The  method  must 
be  constantly  controlled  with  reference  to  this  adaptation  to 
the  offender  as  he  is  at  that  particular  time.17 

16  Beatrice  P.  Hunzicker,  “  The  Hell-cat,”  Survey,  49 :  628,  Feb¬ 
ruary  15,  1923. 

17  For  an  illustration  of  such  a  fluid  policy,  see  Judge  Baker 
Foundation,  Case  Studies,  Series  T,  No.  1. 
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(f)  The  court  officials,  probation  officers,  prison  officers 
or  other  official  guardians  or  assistants  need  not  do  all  the 
work  of  reformation.  They  cannot  do  all  the  thinking  or  lay 
out  the  program  in  an  arbitrary  way.  To  some  extent,  to  be 
sure,  they  can  modify  objective  conditions  without  bringing  the 
offender  into  the  conference  at  all,  but  the  undertaking  must 
be  essentially  cooperative.  The  offender  must  subsequently 
participate  in  overcoming  his  difficulties  and  it  is  preferable 
that  he  should  be  given  as  large  a  share  of  the  control  in  the 
present  crisis  as  possible. 

(g)  It  may  be  taken  as  a  matter  of  course  that  the  whole 
policy  of  reformation  should  be  based  on  a  physical  examina¬ 
tion  and  the  correction  of  physical  defects  whenever  possible. 
While  there  is  no  evidence  that  this  will  go  far  in  producing 
reformation  in  most  cases,  it  is  important  in  a  few  cases  and 
is  socially  desirable  in  all  cases,  even  if  it  is  not  connected  with 
reformation.  It  is  still  more  important  to  make  a  complete 
examination  from  the  standpoint  of  psychopathology,  and  to 
make  such  corrections  for  defects  or  pathological  conditions 
as  are  possible. 

4.  Conventional  Criminal  Policy. — The  conventional 
policy  in  dealing  with  criminals  had  the  three  following  traits : 
First,  fixed  penalties  were  imposed,  on  the  principle  that  the 
penalty  should  fit  the  statutory  offense.  The  reliance  on  pun¬ 
ishment  has  already  been  considered.  The  interest  here  is 
in  the  fact  that  the  penalty  is  fixed  in  advance  for  all  who 
violate  a  law.  This  policy  of  fixed  penalties  was  the  product 
of  the  classical  school  of  criminology  and  was  the  outgrowth 
of  certain  religious,  legal,  and  social  conditions  and  beliefs.18 
But  probably  nothing  exerted  a  greater  influence  in  the  devel¬ 
opment  of  this  policy  than  did  the  price  system  which  became 
so  important  in  the  economic  activities  during  the  last  few 
centuries.  Just  as  a  price  is  assumed  to  bear  a  constant  rela¬ 
tion  to  a  commodity,  so,  it  was  assumed,  the  penalty  should 
bear  a  constant  relation  to  the  crime.  The  classical  econo¬ 
mists  insisted  that  reward  should  be  commensurate  with 

18  R.  Pound,  Introduction  to  R.  Saleilles,  Individualization  of 
Punishment;  Queen,  op.  cit.,  pp.  103-106. 
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service;  the  classical  criminologists  concluded  that  punish¬ 
ment  should  be  commensurate  with  disservice  or  crime. 

A  second  trait  of  the  conventional  system  was  the  isolation 
of  criminals.  This  was  most  apparent  in  the  methods  of  trans¬ 
portation  and  imprisonment.  But  isolation  was  secured,  also, 
by  mutilations,  deprivation  of  civil  rights,  and  social  stigma. 
The  purpose  of  all  these  methods  was  to  put  social  distance 
between  the  offenders  and  the  law-abiding  population.  This 
was  justified  as  a  means  of  causing  the  offender  to  suffer,  as  a. 
means  of  protecting  the  law-abiding  from  the  assaults  of  the 
lawless,  and  as  a  means  of  preventing  contamination  of  the 
law-abiding  by  the  lawless. 

A  third  trait  was  the  dispersion  of  control,  or  the  lack  of 
unity  and  organization  in  the  system.  Each  court  has  been 
largely  independent  of  all  other  courts.  The  state,  the  county, 
and  the  municipality  all  deal  with  criminals,  without  coordi¬ 
nation  or  organization  of  efforts  and  policies.  Legislatures, 
courts,  prison  boards,  parole  board,  probation  departments 
and  pardon  boards  all  have  control  over  offenders  and  their 
policies  are  not  unified  or  consistent. 

5.  A  New  System  Developing. — In  contrast  with  this 
conventional  system  of  dealing  with  the  offender,  a  new  system 
is  developing.  It  is  developing  slowly  in  some  respects,  rap¬ 
idly  in  other  respects.  It  is  based  on  individualization,  as 
contrasted  with  fixed  penalties,  on  socialization  and  assimi¬ 
lation  as  contrasted  with  isolation,  and  on  unity  of  control 
as  contrasted  with  dispersion  of  control.  The  new  system  is 
manifested  in  the  demand  for  the  organization  and  unification 
of  courts,  in  the  development  of  clearing-houses  and  psycho¬ 
pathic  laboratories,  in  the  development  of  indeterminate  sen¬ 
tences,  parole,  and  probation,  in  the  development  of 
classification,  self-government,  education,  and  vocational 
training  in  prisons,  and  in  the  development  of  state  farms 
for  misdemeanants. 

6.  Individualization. — Fixed  penalties  were  based  on 
the  assumption 

“  That  men  react  in  the  same  way  to  the  same  influences  re¬ 
gardless  of  their  individual  or  social  past,  and  that  therefore  it  is 
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possible  to  provoke  identical  behavior  in  various  individuals  by 
identical  means.”  19 

This  assumption  is  fundamentally  fallacious.  In  contrast 
with  that  policy  individualization  is  the  adjustment  of  the 
methods  of  treatment  to  the  personality  traits  of  the  individ¬ 
ual  offender.  It  is  the  adjustment  of  treatment  to  the  offender 
rather  than  to  the  offense.  The  argument  for  individuali¬ 
zation  in  the  treatment  of  the  offender  has  been  stated,  in 
comparison  with  the  development  of  methods  in  medicine, 
as  follows : 

“  Two  centuries  ago,  while  modern  medical  science  was  still 
young,  medical  practitioners  proceeded  upon  two  general  assumptions : 
one  as  to  the  cause  of  the  disease,  the  other  as  to  its  treatment.  As  to 
the  cause  of  disease, — a  disease  was  sent  by  the  inscrutable  will  of 
God.  No  man  could  fathom  that  will,  nor  its  arbitrary  operation. 
As  to  the  treatment  of  the  disease,  there  were  believed  to  be  a  few 
remedial  agents  of  universal  efficacy.  Calomel  and  blood-letting,  for 
example,  were  two  of  the  principal  ones.  A  larger  or  smaller  dose 
of  calomel,  a  greater  or  lesser  quantity  of  blood-letting, — this  blindly 
indiscriminate  mode  of  treatment  was  regarded  as  orthodox  for  all 
common  varieties  of  ailments.  .  .  .  Nowadays  all  this  is  past, 

in  medical  science.  As  to  the  causes  of  disease  we  know  that  they 
are  facts  of  nature, — various,  but  distinguishable  by  diagnosis  and 
research,  and  more  or  less  capable  of  prevention  or  control  or  counter¬ 
action.  As  to  the  treatment,  we  now  know  that  there  are  various 
specific  modes  of  treatment  for  specific  causes  or  symptoms,  and 
that  the  treatment  must  be  adapted  to  the  cause.  In  short,  the 
individualization  of  disease,  in  cause  and  treatment,  is  the  dominant 
truth  of  modern  medical  science.  The  same  truth  is  now  known 
about  crime;  but  the  understanding  and  the  application  of  it  are 
just  opening  upon  us.  The  old  and  still  dominant  thought  is,  as 
to  cause,  that  a  crime  is  caused  by  the  inscrutable  moral  free  will 
of  the  human  being,  doing  or  not  doing  the  crime,  just  as  it  pleases  ; 
absolutely  free  in  advance,  at  any  moment  of  time,  to  choose  or  not 
to  choose  the  criminal  act,  and  therefore,  in  itself  the  sole  and  ulti¬ 
mate  cause  of  crime.  As  to  treatment,  there  still  are  just  two 
traditional  measures,  used  in  varying  doses  for  all  kinds  of  crime 
and  all  kinds  of  persons, — jail  or  a  fine  (for  death  is  now  employed 
in  rare  cases  only).  But  modern  science,  here  as  in  medicine, 
recognizes  that  crime  also  (like  disease)  has  natural  causes.  .  . 

that  is,  circumstances  which  work  to  produce  it  in  a  given  case. 
And  as  to  the  treatment,  modern  science  recognizes  that  penal 


19  Thomas  and  Znaniecki;  op.  cit.?  vol.  1;  p.  12, 
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or  remedial  treatment  cannot  be  possibly  indiscriminate  and 
machine-like,  but  must  be  adapted  to  the  causes,  and  to  the  man 
as  affected  by  those  causes.  Common  sense  and  logic  alike  require, 
inevitably,  that  the  moment  we  predicate  a  specific  cause  for  an 
undesirable  effect,  the  remedial  treatment  must  be  specifically  adapted 
to  that  cause.” 20 

Individualization,  therefore,  means,  first,  an  intensive 
study  of  the  individual  offender  for  the  purpose  of  learning 
the  specific  conditions,  circumstances,  processes  and  mechan¬ 
isms  involved  in  the  criminality,  and,,  secondly,  a  policy  deter¬ 
mined  by  that  knowledge  regarding  the  offender,  in  connection 
with  knowledge  previously  secured  regarding  the  best  methods 
of  dealing  with  such  cases.  It  will  not  mean  an  entirely  differ¬ 
ent  policy  for  each  individual,  any  more  than  scientific 
treatment  of  diseases  means  an  entirely  different  policy  for 
each  patient.  Certain  general  elements  may  run  through  the 
policies  for  many  individuals,  but  there  may,  also,  be  variation 
when  the  need  arises.  In  many  cases  individualization  need 
not  mean  pain  or  suffering,  and  when  it  does  mean  suffering 
the  degree  and  kind  of  suffering  should  be  regulated  in  reform- 
able  cases  by  the  effect  on  the  individual  offender  rather  than 
by  the  effect  on  other  people. 

In  the  classical  system  the  character  of  the  offender  was 
not  included  among  the  pertinent  facts  of  the  case.  Later  the 
judge  attempted  by  a  consideration  of  the  appearance  of  the 
offender  and  the  testimony  regarding  him  to  form  a  con¬ 
ception  of  his  character  and  personality.  But  this  was  very 
unsatisfactory,  because  looks  are  frequently  deceiving  and 
because  the  testimony  in  court  is  concerned  with  the  facts 
of  guilt,  not  of  personality  or  character.  More  recently  the 
judge  is  being  assisted  in  his  attempt  to  understand  the 
offender;  this  development  appeared  first  in  the  juvenile 
court  and  later  in  many  courts  for  adults.  Much  of  this  assist¬ 
ance  consists  of  nothing  more  than  mental  and  psychiatric 
..tests  and  is  therefore  quite  inadequate.  Similarly  in  the  pro¬ 
bation  system  and  in  prisons  until  recent  times  little  effort 

20 J.  H.  Wigmore  (Chairman),  “General  Introduction  to  the 
Modern  Criminal  Science  Series,”  in  R,  Saleilles,  Individualization 
of  Punishment,  pp.  vi-vii, 


602 


CRIMINOLOGY 


was  made  to  understand  the  individual  offender  or  adapt 
methods  to  him.  The  following  description  of  the  method 
used  in  the  New  Jersey  State  Home  for  Boys  in  1921  illus¬ 
trates  the  development  of  a  policy  of  individualization. 

“First:  We  make  a  definite  study  of  each  boy  when  he  enters 
the  institution.  This  study  extends  over  a  period  of  several  weeks 
and  is  conducted  by  trained  people  (psychiatrist,  psychologist,  direc¬ 
tor  of  education,  etc.)  .  .  During  the  period  of  these  examina¬ 

tions  we  secure  from  the  Central  Parole  Bureau,  Probation  officers 
and  other  sources,  all  the  information  possible  about  the  ward’s 
earlier  history,  his  home  and  community  relations  and  other 
vital  facts. 

Second :  Once  a  week  all  of  the  people  concerned  with  the 
examinations  named  in  the  last  paragraph  meet  with  the  Superin¬ 
tendent  for  the  purpose  of  comparing  reports  and  consulting  as  to 
the  best  means  of  promoting  the  welfare  of  the  ward  while  in  the 
institution, — this  is  called  our  Classification  Meeting. 

Third:  We  make  a  definite  plan  for  the  development  and  train¬ 
ing  of  the  boy.  This  plan,  or  parts  of  it,  at  least,  are  discussed  with 
the  boy.  We  try  to  secure  his  cooperation  with  us  for  his  own 
development,  with  a  definite  purpose  in  his  mind  and  ours  of  pre¬ 
paring  him  for  a  successful  parole.  Every  boy’s  case  is  reconsidered 
by  the  Classification  Committee  within  three  months,  and  if  the 
case  presents  unusual  factors,  it  may  be  reconsidered  several  times. 

Fourth:  As  time  for  his  parole  approaches,  each  boy’s  case 
is  taken  up  for  pre-parole  investigation.  .  .  .  Home  investi¬ 

gations  are  made,  employment  and  friendly  counselors  are  secured; 
and  the  family  prepared  for  the  return  of  the  boy.  Sometimes  the 
Central  Parole  Bureau  has  to  prepare  the  neighborhood  or  move 
the  family  to  a  new  locality,  in  order  to  further  the  interests  of 
the  boy.”  21 

Certain  objections  have  been  raised  against  this  policy  of 
individualization.  These  have  been  stated  most  clearly  by 
Parmelee 22  and  answered  most  satisfactorily  by  Queen.23 
The  following  discussion  follows  Queen’s  argument  very 
closely.  The  first  objection  is  that  individualization,  except  to 
a  limited  degree,  is  financially  impractical.  This  objection  is 
based  on  the  assumption  that  individualization  means  a  sepa- 

21  New  Jersey,  “State  Home  for  Boys,”  Report,  1921,  pp.  19-20. 

22  M.  Parmelee,  Criminology,  pp.  394-397.  Parmelee  is  not  opposed 
to  individualization,  but  believes  it  has  practical  limitations. 

23  Queen,  op.  cit.,  pp.  142-153. 
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rate  care-taker  and  a  separate  room  for  each  offender.  This  is, 
of  course,  incorrect.  It  is  probable  that  a  policy  of  individual¬ 
ization  would  have  a  higher  initial  cost  than  a  policy  of  indis¬ 
criminate  lumping  of  offenders.  But  this  greater  initial  cost 
would  be  off-set  by  the  reduction  in  recidivism  and  the 
consequent  reduction  in  crime.  And  in  addition  the  cost  of 
individualization  could  be  materially  reduced  by  unifying 
and  centralizing  the  system. 

A  second  objection  is  that  individualization  would  endan¬ 
ger  personal  rights.  As  a  matter  of  fact,  this  policy  has  been 
used  in  the  courts  of  equity  and  in  the  juvenile  courts  with¬ 
out  endangering  personal  rights.24  The  criminal  has  no 
personal  right  to  receive  a  fixed  penalty,  regardless  of  his 
character  and  personality.  Rather  he  has  a  right  to  receive 
such  assistance,  regardless  of  his  crime,  as  will  enable  him 
to  adapt  himself  to  the  group,  if  this  is  possible.  Fixed  pen¬ 
alties  are  largely  futile  in  producing  this  adaptation.  More¬ 
over,  as  has  been  shown,  individualization  is,  in  general, 
productive  of  social  welfare  and  that  is  the  conclusive  answer 
to  the  objection.  It  is  true,  of  course,  that  abuses  may  be 
found  in  the  system  of  individualization,  but  this  is  true,  also, 
when  penalties  are  fixed  in  advance.  In  their  practical  opera¬ 
tions,  the  system  of  individualization  may  have  quite  as  many 
safeguards  against  abuses  as  the  system  of  fixed  penalties. 

The  third  objection  to  individualization  is  that  criminal 
justice  will  be  discredited  in  the  eyes  of  the  public  because 
of  the  inequalities  of  penalties.  But  the  public  does  not  have 
much  confidence  in  the  administration  of  justice  now.  Such 
confidence  as  does  exist  is  largely  a  hold-over  from  the  time 
when  courts  were  supposed  to  have  some  connection  with 
divinity.  Real  confidence  must  be  based  on  a  belief  in  the 
scientific  efficiency  of  the  courts.  But  it  is  logically  impossible 
to  adjust  penalties  to  crimes  and  therefore  a  system  based 
on  fixed  penalties  never  can  be  made  scientifically  efficient. 
There  is  at  least  a  possibility  that  criminal  justice  can  be  made 
scientifically  efficient  if  it  is  adjusted  to  the  individual  offender, 

24  R.  Pound,  Introduction  to  R.  Saleilles,  Individualization  of 
Punishment,  p.  17. 
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by  a  policy  of  individualization;  thus  this  system  stands 
a  chance  of  gaining  the  confidence  of  the  public.  The  public 
has  more  confidence  at  present  in  the  juvenile  court  and  the 
specialized  courts  in  which  the  nearest  approach  to  individ¬ 
ualization  may  be  found  than  in  other  types  of  courts. 
Moreover,  it  is  not  true  that  the  public  does  demand  fixed 
penalties;  at  least,  the  public  is  inconsistent  in  its  demands, 
sometimes  clamoring  for  fixed  penalties,  sometimes  for 
individualization. 

A  fourth  objection  is  that  criminals  would  feel  that  they 
were  treated  unjustly;  one  offender  would  be  placed  on  pro¬ 
bation  for  burglary,  another  would  be  held  in  prison  for  life. 
But  the  criminals  now  feel  that  just  such  discriminations  are 
made.  Since  no  well  organized  method  of  adapting  treatment 
to  character  and  personality  is  being  used,  they  have  diffi¬ 
culty  in  appreciating  the  policy  of  individualization.  But 
the  criminals  can  understand  and  appreciate  such  a  policy 
and  can  be  made  to  see  the  fallacy  of  fixed  penalties. 

7.  Socialization  and  Assimilation. — The  conventional 
policy  was  to  isolate  many  of  the  offenders  both  during  the 
period  of  punishment  and  subsequently.  At  present  many 
efforts  are  made  to  develop  social  contacts  between  offenders 
and  other  people  both  during  and  after  the  official  treatment, 
and  as  an  essential  part  of  the  official  treatment.  These  are 
based  on  the  conviction  that  isolation  is  a  bad  policy  for  most 
offenders.  As  early  as  1868  Desprez  stated  the  argument 
against  isolation,  with  special  reference  to  isolation  of  pris¬ 
oners  from  each  other  and  from  the  public. 

“  All  isolation,  even  if  voluntary,  is  bad.  There  is  no  idea 
more  fallacious  than  that  isolation  from  the  world  by  prolonged 
imprisonment  will  produce  moral  meditations  in  the  culprit  which 
will  be  the  source  of  his  reformation.  It  is  not  sufficient  to  place 
a  person  between  four  walls  in  order  to  improve  him.  .  .  .  How 

is  it  possible  to  hope  or  believe  for  a  single  moment  that  gross 
natures,  uncultured  and  degraded,  can  find  in  themselves  the  force 
to  condemn  and  sincerely  detest  their  faults,  and  maintain  a  firm 
resolution  during  the  years  of  detention,  in  the  midst  of  all  the  ele¬ 
ments  of  corruption,  if  the  imprisonment  is  in  common,  or  in  apathy 
and  despair,  if  the  imprisonment  is  in  cells.”  25 


25  E  Desprez,  De  I’abolition  de  I’emprisonnement,  pp.  18-19. 
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The  essential  reason  why  persons  become  criminals  is 
that  they  have  been  isolated  from  the  culture  of  the  law- 
abiding  group,  by  reason  of  their  residence,  employment, 
codes,  native  incapacity,  or  something  else.  Consequently 
they  are  lacking  in  the  experiences,  feelings,  ideas,  and  atti¬ 
tudes  out  of  which  to  construct  a  life  organization  that  the 
law-abiding  public  will  regard  as  desirable.  Poverty  of  ideas 
and  of  feelings  about  people,  social  relations,  codes,  and  the 
effect  of  one’s  conduct  upon  others  is  the  difficulty  that  must 
be  overcome.  Criminality,  which  is  the  product  of  this  iso¬ 
lation  from  culture,  will  not  be  overcome  by  more  isolation. 
Assimilation  of  the  culture  will  come  only  by  contact.  And 
it  is  for  that  reason  that  reformation  depends  primarily  on 
contact,  either  direct  or  indirect,  with  people  of  culture. 
Consequently  the  policies  are  including  more  and  more  pro¬ 
vision  for  contact — probation  which  permits  or  assists  the 
offender  to  come  in  contact  with  society  instead  of  isolating 
him  behind  prison  walls;  education  and  self-government  in 
prison,  which  are  attempts  to  develop  social  interaction  even 
while  the  prisoners  are  physically  isolated;  classification  of 
similar  offenders  within  prisons  ;26  parole,  which  acts  in  the 
same  way  as  probation,  though  it  begins  after  a  period  of 
imprisonment ;  and  various  other  efforts  to  assist  the  offender 
after  release  from  prison  to  gain  or  regain  contacts  with 
normal  groups. 

8.  Unity  and  Organization. — The  conventional  system 
is  distinctly  lacking  in  unity,  as  has  been  previously  explained. 
The  need  of  unity  appears  from  a  consideration  of  the  two 
following  aspects  of  the  usual  system.  In  the  first  place,  a 
large  majority  of  the  offenders  are  dealt  with  by  local  insti¬ 
tutions, — justices  of  the  peace,  county  jails,  rural  probation 
officers.  Each  of  these  characteristically  has  a  very  small 
number  of  offenders  to  deal  with  in  a  given  interval  of  time. 
Consequently  it  is  impractical  to  secure  expert  administrators 
or  to  carry  out  policies  of  individualization.  It  is  impossible 

26  For  a  description  of  a  well  developed  method  of  classification 
see  “California,  Preston  School  of  Industry,”  Report,  1914-1916,  pp. 
45-49;  1916-1918,  pp.  62-68. 
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to  conceive  of  a  method  by  which  adequate  investigations, 
understanding  and  control  can  be  developed  as  long  as  these 
local  judicial  and  penal  institutions  are  entirely  separate 
from  each  other  and  from  the  state  institutions.  The  only 
apparent  solution  of  the  difficulty  is  to  abolish  the  outworn  dis¬ 
tinction  between  misdemeanors  and  felonies  and  deal  with  all 
offenders  in  one  set  of  courts  and  one  set  of  penal  or  reforma¬ 
tory  institutions,  all  of  which  should  be  under  the  control  of 
the  state,  rather  than  of  the  local  community.  The  demands  for 
such  unification  of  the  courts  are  numerous  and  some  progress 
in  that  direction  has  already  been  made.  The  demand  for 
unification  of  the  penal  institutions  may  be  illustrated  by  the 
fact  that  in  1921  the  Republican  party  .in  Massachusetts 
included  in  its  platform  a  project  for  the  state  control  of  all 
penal  institutions.  Governor  Cox  in  his  inaugural  address  in 
1922  demanded  state  control  of  the  entire  system.  Though  the 
counties  won  in  that  election,  the  effort  is  being  continued 
under  the  leadership  of  the  Massachusetts  Civic  League.27 

A  second  evidence  of  the  need  of  unity  is  furnished  by  the 
fact  that  policies  at  present  are  not  consistent.  Each  court 
makes  decisions  based  on  its  own  preconceptions  and  impres¬ 
sions;  each  probation  department  differs  in  its  policies  from 
other  probation  departments  and  from  courts;  each  prison 
differs  from  other  prisons  and  from  probation  departments 
and  courts.  An  offender  is  dealt  with  by  one  court  in  a  particu¬ 
lar  manner,  while  another  offender  with  similar  traits  is  dealt 
with  very  differently  by  another  court.  The  same  offender 
is  dealt  with  successively  with  no  consistent  plan.  Koren 
found  by  a  study  of  recidivists  in  Boston  that  for  89  per  cent, 
the  last  sentence  was  not  as  severe,  usually  not  by  one-half, 
as  the  maximum  penalty  previously  imposed  on  the  same 
person  for  the  same  offense.28  This  inconsistency  can  be  elimi¬ 
nated  only  by  some  agency  that  will  secure  a  scientific  com¬ 
prehension  of  the  characteristics  of  offenders,  and  on  the  basis 

27 H.  A.  Higgins,  “Classifying  Prisoners,’’  Prison  "World ,  vol.  1, 
No.  2,  p.  1,  October,  1923;  Survey,  47:  782-783,  February  18,  1922. 

38 John  Koren,  “Some  Statistics  of  Recidivism  among  Mis,' 
demeanants  in  Boston,  Amer.  Stat.  Assoc.,  7 :  15,  June,  1901. 
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of  this  comprehension  control  the  policies  of  all  courts,  all 
probation  departments,  all  prisons,  all  parole  boards  within 
the  state.  This  agency  is  the  clearing  house. 

9.  The  Clearing  House. — A  clearing  house,  in  general, 
is  an  agency  for  the  distribution  of  objects.  In  the  field  of 
criminology  a  clearing  house  is  an  agency  for  the  distribu¬ 
tion  of  criminals.  Three  kinds  of  clearing  houses  have  been 
developed:  (a)  One  of  these  is  the  department  of  a  partic¬ 
ular  prison  which  has  the  function  of  assigning  an  incoming 
prisoner  to  the  proper  employment,  school  work,  etc.  In  this 
sense  the  clearing  house  has  existed  in  a  more  or  less  definite 
form  since  the  beginning  of  the  prison  system,  but  the  work 
has  been  well  done  in  a  very  small  number  of  the  prisons, 
(b)  Some  states  have  one  clearing  house  serving  all  of  the 
prisons  of  the  state.  The  best  development  of  this  type  is 
found  in  New  York  State.  A  department  in  Sing  Sing 
Prison  receives  all  criminals  committed  to  state  prisons, 
examines  them  and  then  distributes  them,  some  to  the  insti¬ 
tutions  for  criminal  insane,  some  to  Auburn,  some  to  Great 
Meadows  and  some  to  other  prisons,  (c)  A  third  type  of 
clearing  house  is  connected  with  the  court.  The  court  itself 
is,  in  a  sense,  a  clearing  house  in  that  it  distributes  criminals 
to  the  gallows,  prisons,  probation  departments,  etc.  But 
this  function  is  being  transferred  to  administrative  boards  in 
some  places.  Dr.  Healy  was  in  charge  of  the  first  agency  of 
this  kind,  which  was  connected  with  the  juvenile  court  in 
Chicago  and  was  known  as  the  Psychopathic  Institute.  Since 
that  time  similar  agencies  have  been  established  in  connection 
with  many  other  juvenile  courts  and  a  few  courts  for  adults. 
These  agencies  generally  have  advisory  power  only,  and  the 
final  decision  is  in  the  hands  of  the  court.  Ohio,  however, 
has  a  clearing  house  for  juvenile  delinquents  which  has  more 
than  advisory  power.  It  is  known  as  the  Bureau  of  Juvenile 
Research.  A  juvenile  court  judge  may  place  a  child  on  pro¬ 
bation,  but  if  it  seems  desirable  to  keep  the  child  in  the  cus¬ 
tody  of  the  state,  the  judge  commits  the  child  to  the  State 
Board  of  Administration,  which  turns  him  over  to  the  Bureau 
of  Juvenile  Research  for  study  and  determination  of  methods 
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of  treatment.  This  Bureau  has  final  control  of  the  policies 
in  these  cases. 

It  appears  that  a  system  something  like  that  in  Ohio 
would  be  advisable  for  all  offenders  in  all  states.  If  such  a 
system  should  be  developed,  most  offenders  should  be  con¬ 
victed  and  sentenced,  as  now,  by  the  court,  for  it  would  take 
too  much  time  to  make  real  investigations  of  the  large  num¬ 
ber  who  violate  parking  ordinances  and  similar  laws,  the 
expense  would  be  too  great  and  the  result  too  small  to  justify 
sending  all  offenders  to  the  clearing  house.  But  any  person 
who  commits  an  offense  which  is  regarded  as  serious,  any 
person  who  becomes  a  recidivist,  regardless  of  his  offense,  and 
any  other  offender  whose  offense  or  personality  are  such  as 
to  warrant  an  intensive  investigation  should  be  sent  to  the 
clearing  house  for  an  examination.  For  such  individuals 
the  primary  function  of  the  court  would  be  to  determine  the 
fact  of  guilt,  not  taking  “  intent  ”  into  account.  This  would 
rid  the  court  entirely  of  the  controversies  regarding  the 
insanity  of  the  defendant.  If  the  person,  whether  insane  or 
epileptic  or  not,  is  regarded  as  not  safe  in  the  general  com¬ 
munity,  the  clearing  house  should  be  better  able  to  determine 
it  in  a  dispassionate  manner  than  the  court  with  its  present 
contentious  procedure.29 

This  clearing  house  should  be  a  group  of  experts  whose  duty 
it  would  be  to  determine  the  whole  life  organization  and  per¬ 
sonality  of  offenders.  This  is  primarily  a  social  product  and 
can  be  determined  only  by  an  investigation  which  includes 
a  great  amount  of  intensive  study  of  the  attitudes,  social 
contacts,  social  distances,  and  other  social  relations  of  the 
offender.  It  cannot  be  determined  in  a  mere  laboratory 
study.30  The  offender  should  remain  in  the  clearing  house 
for  a  sufficient  time  to  give  reasonable  certainty  regarding  his 
characteristics  and  relations, — a  few  days  in  some  cases  and 
a  few  months  in  other  cases.  But  the  decision  of  the  clearing 

29  For  an  argument  somewhat  similar  to  this,  see  Justice  C.  D. 

Wilbur,  Jour.  Amer.  Bar  Assoc.,  8:  631-635,  October,  1922. 

30  The  great  deficiency  in  the  Ohio  Bureau  of  Juvenile  Research 
is  that  it  has  no  expenditures  for  field  work,  which  indicates  that 
it  does  no  careful  field  work,  but  is  a  mere  laboratory  agency. 
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house  should  be  regarded  as  merely  tentative  and  the  study 
should  continue  as  long  as  the  offender  is  under  the  custody 
of  the  state,  whether  on  probation,  on  parole,  or  in  an  insti¬ 
tution.  In  some  of  the  smaller  states  one  such  clearing  house 
would  be  sufficient;  in  the  larger  states  it  would  be  advan¬ 
tageous  to  have  several  branches. 

Two  plans  have  ,  been  suggested  regarding  the  relation  of 
the  clearing  house  to  the  court:  one  that  it  have  merely 
advisory  powers,  the  other  that  it  have  final  control  of  policies. 
The  advisory  method  would  be  a  less  distinct  break  with  our 
present  system  and  could  therefore  be  more  easily  developed. 
In  fact  the  court  already  has  authority  to  secure  assistance  in 
inquiring  into  the  circumstances  in  mitigation  or  aggravation 
of  punishment,  which  is  all  that  is  necessary  from  the  con¬ 
stitutional  point  of  view  to  justify  a  clearing  house  with 
advisory  powers.  It  is  probable  that  the  clearing  house  would 
soon  develop  such  prestige  that  its  advice  would  almost  always 
be  taken,  because  it  would  be  so  much  better  equipped  to 
determine  what  policies  should  be  used  than  the  judge  could 
possibly  be.  On  the  other  hand,  some  judges  will  probably 
never  be  converted  to  the  policy  of  scientific  understanding 
and  treatment  based  upon  it  and  might  be  able  to  ruin  the 
entire  system.  It  is  interesting,  as  an  evidence  of  the  spread 
of  opinions  on  this  question  in  the  general  public,  that  the 
Saturday  Evening  Post  has  urged  that  administrative  boards 
should  determine  what  policy  to  use  for  particular  offenders, 
on  the  ground  that  the  court  is  incompetent  to  determine 
this.31  The  plan  is  too  new  to  justify  a  definite  conclusion 
as  to  which  method  would  be  advisable  and  either  one  could 
be  made  a  distinct  improvement  over  the  present  system. 

This  clearing  house  should,  in  a  similar  way,  determine 
policies  for  the  probation  board,  parole  board,  and  prison 
board.  Every  offender  on  probation,  or  parole,  or  in  prison 
should  be  studied  by  the  experts  in  the  clearing  house,  a 
diagnosis  made,  and  policies  outlined  for  the  other  boards. 
The  clearing  house  should  be  kept  informed  constantly  of 
the  behavior  of  offenders  under  these  different  departments 

31  August  13,  1923. 
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and  should  revise  their  recommendations  from  time  to  time 
as  it  became  necessary.  This  clearing  house  might  have 
either  advisory  or  compulsory  power  over  the  other  depart¬ 
ments.  The  same  dangers  and  advantages  appear  in  each  sys¬ 
tem  in  relation  to  these  other  boards  as  in  relation  to  the 
court.  But  the  clearing  house  should  actually  control,  either 
by  advisory  power  or  compulsory  power,  the  entire  treatment 
of  the  offenders  and  should  be  the  hub  of  the  entire  system. 

10.  The  State  Department  of  Correction. — Two  prin¬ 
cipal  suggestions  have  been  made  regarding  the  cohtrol  of 
the  various  institutions  dealing  with  criminals :  One  that  the 
control  be  lodged  in  the  department  of  education,  the  other 
^  that  it  be  lodged  in  a  separate  and  independent  administra¬ 
tive  board.  The  argument  generally  presented  in  favor  of 
the  control  by  the  department  of  education  is  that  most  of  the 
work  of  the  probation  and  parole  departments  and  the  prisons 
is  educational  and  should  therefore  be  controlled  by  the  depart¬ 
ment  of  education.  But  logic  does  not  demand  that  all  agen¬ 
cies  which  use  educational  methods  should  be  controlled  by 
the  department  of  education.  The  department  of  health, 
for  instance,  is  using  educational  methods  to  a  great  extent, 
but  that  is  not  a  sufficient  reason  for  transferring  all  its  work 
to  the  department  of  education.  In  fact,  on  that  principle, 
if  the  developments  of  recent  decades  continue,  we  might 
look  for  a  time  when  the  government  would  consist  of  nothing 
except  a  department  of  education.  While  much  of  the  work 
of  the  agencies  dealing  with  criminals  is  educational,  much  of 
it  is  very  specialized  and  some  of  it  is  not  educational  at  all 
and  cannot  be  made  educational, — such  as  the  permanent 
segregation  of  those  beyond  reformation  by  any  known 
method.  Before  it  would  be  advisable  to  transfer  such  work  to 
the  department  of  education  it  should  be  evident  that  the 
department  of  education  can  perform  that  work  more  effi¬ 
ciently  than  other  agencies,  without  causing  a  deterioration 
in  its  own  work.  Some  advocates  of  this  method  of  control 
have  contended  that  the  department  of  education  would  be 
more  efficient  than  independent  prison  or  parole  boards, 
because  the  attention  would  be  shifted  from  punishment  to 


METHODS  OF  REFORMATION 


611 


education,  and  educational  experts  rather  than  penal  experts 
would  be  secured.  But  the  institutions  now  under  the  con¬ 
trol  of  the  school  boards,  generally  known  as  parental  schools, 
are  not  noticeably  different  in  their  methods  or  efficiency  from 
institutions  for  juvenile  delinquents  under  the  control  of  inde¬ 
pendent  boards.  In  addition,  the  efficiency  of  the  regular 
school  work  would  be  endangered  by  combination  with  the 
work  for  criminals.  This  danger  will  come  from  the  distrac¬ 
tion  of  attention,  the  lack  of  unity  in  the  problems,  and  the 
inducements  to  corrupt  politicians  to  control  the  entire  depart¬ 
ment  of  education  in  order  to  control  the  criminal  policies. 
In  general,  therefore,  it  appears  preferable  to  have  a  separate 
state  department  of  correction.32 

This  state  department  of  correction  should  be  in  complete 
control  of  all  policies.  It  should  manage  the  places  of  deten¬ 
tion  of  those  awaiting  trial,  the  probation,  clearing  house, 
prison  and  parole  policies  and  institutions.  That  is,  all  of 
these  would  be  parts  of  a  single,  unified  department  with 
complete  authority. 

The  best  system  of  control  of  this  department  appears  to 
be  an  unpaid,  non-partisan  board,  the  members  of  which  are 
appointed  by  the  governor  for  relatively  long  terms  (say 
nine  years),  with  not  more  than  one-third  of  the  members 
retiring  during  the  term  of  office  of  one  governor.  Acting 
under  this  board  should  be  a  paid  executive  or  superintendent. 
The  reasons  generally  given  for  such  a  system  are,  first,  that? 
citizens  of  high  standing  will  contribute  their  time  to  volun-' 
tary  work  while  they  would  not  be  willing  to  work  for  the 
state  for  a  salary  because  of  the  importance  of  their  other 
work.  This  argument,  to  some  extent,  is  off-set  by  the  fact  that 
they  spend  such  a  relatively  small  part  of  their  time  in  the 
work  of  this  department  that  they  will  depend  on  the  descrip¬ 
tions  of  the  superintendent,  who  will  on  that  account  control 
in  fact.  The  second  reason  given  for  this  method  is  that 
politicians  will  be  less  willing  to  take  positions  with  no  sal- 

32  Credit  is  due  principally  to  Professor  S.  A.  Queen  for  the  plan 
of  a  state  department  of  correction  outlined  below.  See  S.  A.  Queen, 
The  Passing  of  the  County  Jail,  pp.  128  ff. 
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aries  attached  to  them.  But  this  argument,  also,  is  to  some 
extent  off-set  by  the  fact  that  the  members  of  the  board  would 
have  immense  power  and  many  opportunities  for  enrichment 
and  favoritism  quite  apart  from  the  salary.  In  spite  of  the 
objections,  the  plan  suggested  seems  to  be  the  best  method  of 
control  of  such  departments. 

The  department  of  correction  would  need  to  be  divided  into 
divisions,  each  controlled  by  a  director  appointed  by  the 
superintendent  of  the  department,  (a)  Division  of  houses  of 
detention.  All  houses  of  detention  should  be  controlled  and 
administered  by  this  division.  These  houses  of  detention 
should  not  be  used  at  all  as  places  of  punishment,  (b)  Division 
of  clearing  houses.  One  or  more  clearing  houses,  as  needed, 
should  be  established  in  each  state,  with  supervision  over  all 
policies  except  those  concerned  with  technical  violations 
of  ordinances  and  regulations.  (c)  Division  of  prisons 
and  reformatories.  All  prisons  and  reformatories  should  be 
state  institutions.  These  should  be  specialized,  some  for 
feeble-minded,  some  for  those  requiring  outdoor  work,  etc. 
There  should  be  no  specialization  based  on  types  of  offenses; 
it  should  be  based  entirely  on  the  types  of  offenders.  The 
state  farm  for  misdemeanants,  for  instance,  is  based  on  the 
type  of  offense.  It  is  better  than  the  county  and  municipal 
prisons  for  misdemeanants,  but  it  would  be  still  better  to 
abandon  the  distinction  between  felonies  and  misdemeanors 
and  classify  offenders  by  their  characters  and  needs,  (d)  Divi¬ 
sion  of  probation  and  parole.  This  division  should  have  gen¬ 
eral  charge  of  the  social  work  methods  used  for  those  outside 
of  institutions.  But  there  is  no  good  reason  for  having  one 
officer  in  each  district  for  probation  work  and  another  for 
parole  work,  though  some  classification  based  on  problems 
and  traits  of  offenders  would  be  desirable,  (e)  Division  of 
transportation.  With  the  transfer  of  the  control  of  places  of 
detention  to  the  state,  the  number  of  such  places  would  be 
decreased  and  the  distances  to  be  traveled  by  offenders  under 
arrest  would  be  increased.  Consequently  a  regular  force 
should  be  appointed  to  transfer  persons  under  arrest  to  the 
house  of  detention,  to  the  court,  to  the  clearing  house,  or 
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prison.  The  method  now  used  is  to  pay  sheriffs,  probation 
officers,  parole  officers,  and  others  by  fees  or  a  per  diem  rate 
for  such  work.  These  trips  are  generally  regarded  as  “  junk¬ 
eting  trips.”  For  instance,  a  few  years  ago  in  Arizona  eleven 
convicts  were  being  transported  to  the  state  prison  by  eleven 
deputies,  Nine  of  the  deputies,  however,  went  off  on  a  side 
trip  to  the  state  fair,  while  two  deputies  conducted  the  prison¬ 
ers  to  the  state  prison.  The  cost  of  transportation  to  the  state 
was  $960,  while  it  would  have  cost  only  $354  if  the  two  guards 
who  were  in  charge  during  the  last  part  of  the  trip  had  been 
in  charge  during  the  entire  trip,  (f)  Division  of  indentifi- 
cation.  This  division  would  keep  finger-prints  and  other  rec¬ 
ords  of  all  persons  convicted,  and  perhaps  of  all  persons 
arrested,  so  that  the  court  could  be  quickly  acquainted  with 
the  past  criminal  record  of  every  person  on  trial.  This 
division,  moreover,  should  cooperate  with  the  federal  bureau 
of  identification  by  sending  all  records  to  the  federal  bureau 
and  making  inquiries  at  least  in  all  doubtful  cases  of  the  fed¬ 
eral  bureau.  The  records  of  this  division  should  be  entirely 
secret,  (g)  Division  of  research  and  statistics.  This  division 
should  be  in  charge  of  the  case  records,  statistics,  and  other 
means  of  research.  In  addition  there  should  be  attached  to 
the  general  department  a  purchasing  agent,  a  chief  clerk, 
a  construction  agent,  and  an  attorney  general. 

It  is  recognized  that  this  scheme  cannot  be  started  over¬ 
night.  The  attitudes  of  the  public  are  not  sufficiently  unified 
to  justify  such  an  organization  forthwith.  But  the  plan  is 
based  on  what  seem  to  be  the  actual  tendencies  in  the  country 
at  the  present  time  and  is  merely  a  projection  of  these  ten¬ 
dencies  into  the  future  a  short  distance.  But  even  if  the  leg¬ 
islature  should  authorize  such  a  scheme  it  is  doubtful  if  a 
sufficient  number  of  trained  workers  could  be  found  for  the 
work,  or  if  the  machinery  could  be  made  to  operate  efficiently 
without  more  support  than  would  be  furnished  at  present 
by  the  general  public. 

In  connection  with  such  a  unified  state  system,  volun¬ 
tary  agencies  should  be  used  as  much  as  possible.  We  now 
use  some  volunteer  probation  officers  and  parole  officers  and 
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there  is  no  reason  why  this  should  not  be  continued,  if  they 
work  under  the  direction  of  the  state  officers.  Webb  has 
suggested  that  it  might  be  advisable  to  entrust  the  administra¬ 
tion  of  one  of  the  prisons  to  a  voluntary  agency,  such  as  the 
Salvation  Army,  the  Catholic  Church,  or  the  Society  of 
Friends  for  a  limited  number  of  years  and  compare  the  results 
of  imprisonment  in  such  an  institution  with  the  results  in 
others.33  But  we  already  have  institutions  .for  juvenile  delin¬ 
quents  under  the  control  of  philanthropic  and  religious  organ¬ 
izations,  and  they  are  not  noticeably  different  from  the  public 
institutions.  However,  volunteers  could  be  of  great  assistance 
in  various  specialized  tasks  within  the  prison. 

11.  Records, — Little  specific  and  detailed  information  is 
now  accessible  regarding  the  methods  of  producing  refor¬ 
mation.  Accurate  and  complete  methods  are  the  only  means 
of  securing  such  information.  The  conventional  policy  of 
penal  and  reformatory  institutions  is  to  give  great  publicity 
to  the  successes  and  conceal  the  failures ;  the  policy  of  the 
newspapers  is  to  conceal  the  successes  and  give  publicity  to 
the  failures.  The  assumption  of  both  is  that  those  who  are 
not  reformed  are  incorrigible.  But,  in  truth,  all  that  can  be 
said  is  that  the  methods  used  did  not  reform  those  who  were 
not  reformed.  It  is  evident  from  many  statements  of  those 
intimately  acquainted  with  even  the  worst  criminals  that  they 
have  many  good  qualities,34  and  probably  most  of  them  can 
be  made  safe  for  society  by  proper  methods. 

But  the  records  must  show  those  who  do  not  reform  as  well 
as  those  who  do.  While  medical  journals  are  quite  frank  in 
the  acknowledgment  of  failures,  few  penal  or  reformatory 
institutions  are  as  honest.  This  is  due,  perhaps,  to  the  neces¬ 
sity  of  defending  themselves  against  the  attacks  of  political 
opponents  in  part,  but  also  to  the  desire  to  secure  recognition. 
From  the  scientific  point  of  view,  as  much  knowledge  can  be 

33  Webb,  op.  tit.,  pp.  242-243. 

34  Jean  Weidensall,  The  Mentality  of  the  Criminal  Woman,  p. 
285;  H.  J.  B.  Montgomery,  “An  ex-Prisoner  on  Professional 
Criminals,”  Nineteenth  Cent.,  55:  282,  February  1904;  F.  Boyd, 
“Some  Factors  in  Prison  Reform,”  Delinquent,  7:  9,  February,  1917. 
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secured  by  a  consideration  of  what  policies  do  not  work  or 
of  the  circumstances  in  which  a  certain  policy  does  not  work, 
as  of  the  ones  that  do  work. 

An  essential  part  of  the  plan  to  measure  the  success  of 
policies  is  the  finger-print  system.  If  all  police  departments 
and  courts  would  cooperate  with  the  federal  bureau  of  iden¬ 
tification  by  sending  finger-prints  of  arrested  or  convicted 
offenders,  the  general  value  of  policies  such  as  probation, 
parole,  fines,  imprisonment,  and  particular  policies  within 
prison  could  be  determined;  also  the  types  of  offenders  for 
whom  a  policy  that  was  in  general  good  would  not  work 
successfully.  By  this  method  the  state  would  be  enabled  to 
pursue  a  consistent  policy  in  the  treatment  of  offenders  and 
to  measure  the  results  of  the  policy. 
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PREVENTION  OF  CRIME 

1.  The  Problem. — One  method  of  reducing  the  frequency 
of  crimes  is  by  reforming  or  segregating  the  professional  crim¬ 
inal.  Apparently  most  of  the  major  crimes  are  committed  by 
a  comparatively  small  number  of  professional  criminals.  It 
is  very  probable  that  modifications  in  the  policies  used  by  the 
state  would  change  many  of  these  professional  criminals  from 
enemies  of  society  into  good  citizens.  The  procedure  that 
should  be  used  in  dealing  with  those  who  commit  crimes  has 
already  been  discussed. 

Another  method  of  reducing  the  frequency  of  crime  is 
by  preventing  crime.  This  cannot  be  differentiated  sharply 
from  the  reformation  of  criminals.  But  it  is  essentially  a 
problem  of  formation  rather  than  reformation.  It  is  the 
policy  of  directing  tendencies  so  that  they  do  not  result  in 
delinquency  or  do  not  result  in  professional  criminality. 
That  is  the  problem  of  the  present  chapter. 

2.  Superiority  of  Prevention. — It  has  become  a  common¬ 
place  in  regard  to  health  that  it  is  better  to  prevent  disease 
than  to  cure  it.  The  same  thing  is  realized  to  a  less  degree  in 
regard  to  dependency.  And  it  is  just  coming  to  be  realized 
in  the  field  of  criminology.  The  reasons  for  the  superiority 
of  prevention  are  evident.  In  the  first  place,  in  an  individual 
case  prevention  is  easier  than  reformation.  If  the  tendencies 
are  directed  properly  in  early  life  while  the  person  is  com¬ 
paratively  plastic,  almost  any  pattern  of  behavior  can  be 
developed.  But  after  a  life  organization  is  developed,  it  is 
extremely  difficult  to  modify  it.  By  the  commission  of  crime 
one  comes  to  be  identified  by  himself  and  others  with  a  crim¬ 
inal  group.  This  does  not  have  much  effect  on  personality 
if  the  members  of  his  group  violate  the  same  law.  But  if  he  is 
arrested,  detained  in  jail,  and  taken  to  court,  a  reputation 
is  created  and  makes  his  attitude  still  more  definite.  Some 
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people  try  to  make  him  feel  uncomfortable  in  that  status, 
others  regard  him  with  respect  or  awe.  But  the  status  gener¬ 
ally  cannot  be  modified  easily  after  one  has  already  become 
a  criminal.  Prevention,  also,  conserves  the  personality  values. 
The  individual  who  has  become  a  criminal  is  likely  to  suffer  in 
character  and  reputation  even  if  he  does  reform.  Disorgan¬ 
ization  of  personality  is  thus  an  effect  as  well  as  a  cause  of 
crime.  And  just  as  one  may  never  completely  recover  from 
some  diseases,  so  one  may  never  recover  from  crime,  even 
though  no  further  crimes  be  committed.  And  finally,  pre¬ 
vention  is  preferable  from  the  standpoint  of  the  victim  or 
potential  victim.  Just  as  in  insurance,  the  cost  should  be 
spread  to  the  public  in  preventive  measures  rather  that  con¬ 
centrated  on  a  few  individual  victims. 

The  logical  policy  in  regard  to  crime  is  the  policy  of  pre¬ 
vention.  Punishment  is,  at  best,  a  method  of  defense ;  preven¬ 
tion  is  a  method  of  offense.  It  is  evidently  futile  to  continue 
to  take  individual  after  individual  out  of  the  situations  in 
which  they  became  criminals,  punish  them,  and  permit  the 
situations  to  remain  in  other  respects  as  they  were.  A  case 
of  delinquency  is  more  than  a  physiological  act  of  an  individ¬ 
ual;  it  involves  a  whole  net  work  of  social  relations.  And  if 
we  deal  with  that  whole  set  of  social  relations,  we  shall  be 
working  to  prevent  crime. 

It  is  claimed  that  prevention  wil  be  cheaper  than  punish¬ 
ment,  cure,  or  correction.  It  is  difficult  to  prove  this.  But 
it  is  easy  to  find  cases  of  criminals  who  have  been  extremely 
expensive,  whose  careers  could  have  been  modified  at  an  early 
age  at  a  very  small  cost.  For  instance,  one  delinquent  woman 
in  San  Francisco  during  a  period  of  ten  years  cost  the  city 
about  $8000 ;  all  her  delinquencies  could  have  been  prevented 
by  proper  attention  at  an  early  date  and  this  would  have  cost 
not  more  than  one-fiftieth  of  the  amount  her  crime  cost. 

3.  The  Conventional  Method  of  Prevention  of 
Crime. — Modern  society  has  relied  primarily  on  punishment 
as  a  means  of  preventing  crime.  It  was  supposed  that  the 
punishment  inflicted  on  the  offender  would  suffice  to  deter 
others  from,  crime.  Beccaria  urged  that  the  penalty  should 
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be  made  just  sufficiently  severe  to  deter  others.  No  evident 
connection  has  been  found  between  severity  of  penalties  and 
frequency  of  crimes.  A  closer  connection  is  said  to  exist 
between  certainty  of  punishment  and  frequency  of  crimes, 
though  this  has  never  been  proved  satisfactorily.  But  it  is 
evident  that  many  offenders  are  not  affected  by  certain  penal¬ 
ties  more  than  by  severe  penalties.  That  is,  punishment  does 
have  ^ome  deterrent  value,  but  it  also  fails  dismally  as  a  means 
of  keeping  persons  from  crime.  The  conventional  method  is 
therefore  fallacious  and  it  is  necessary  to  secure  additions  to 
or  substitute  for  it. 

4.  Historical  Sketch  of  Some  Programs  of  Pre¬ 
vention. — The  characteristic  feature  of  practically  all  the  pol¬ 
icies  of  prevention  of  crime  until  the  last  generation  is  that 
they  were  utopian.  Aschaffenburg  says 

“  Every  measure  that  helps  to  make  the  people  physically,  men¬ 
tally,  and  economically  healthier  is  a  weapon  in  the  struggle  against 
the  world  of  crime.” *  1 2 

Working  on  this  principle  elaborate  programs  for  the 
prevention  of  crime  have  been  developed  during  the  modem 
period  and  these  programs  have  included  practically  every 
reform  that  has  been  suggested  by  anyone.  Some  writers 
of  programs  have  emphasized  religion,  some  education,  some 
economic  modifications,  and  some  provisions  for  recreational 
facilities.  Bentham  in  the  last  part  of  the  eighteenth  century 
made  a  comprehensive  outline  of  the  “  indirect  methods  99 
(that  is,  methods  other  than  punishment)  that  might  be  used 
in  preventing  crime.  It  included  such  things  as  taking  away 
the  physical  power  of  injury,  diverting  the  course  of  danger¬ 
ous  desires,  decreasing  susceptibility  to  temptations,  general 
education,  a  code  of  morals  similar  to  a  code  of  laws,  etc. 
He  maintained  that  if  his  system  were  inaugurated  the  result 
would  be  as  follows  : 

“  By  good  laws  all  crimes  may  be  reduced  to  acts  which  may 
be  repaired  by  a  simple  pecuniary  compensation;  .  .  .  when  this 

is  the  case,  the  evil  arising  from  crimes  may  be  made  almost  entirely 
to  cease.” a 

t  _ 

1  G.  Aschaffenburg,  Crime  and  its  Repression,  p.  228. 

2  Jeremy  Bentham,  Principles  of  Penal  Law,  Part  3,  pp.  533-580. 
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Ferri,  a  member  of  the  Italian  school,  in  the  last  part  of 
the  nineteenth  century  paid  considerable  attention  to  the  pre¬ 
vention  of  crime.  He  had  a  doctrine  of  criminal  saturation, 
namely,  that  a  group  has  the  crimes  it  deserves  in  view  of  the 
type  of  people  and  the  conditions  of  the  group,  and  that  as  long 
as  the  type  of  people  and  the  conditions  remain  constant, 
crime  will  remain  constant  regardless  of  methods  of  punish¬ 
ment.  Consequently  he  insisted  that  penal  substitutes,  or 
methods  of  modifying  the  conditions  and  traits  of  people, 
should  be  used.  He  outlined  a  long  list  of  these,  including 
free  trade,  reduction  in  consumption  of  alchohol,  metal 
(instead  of  paper)  money,  street  lights,  reduction  in  hours  of 
labor,  lower  interest  on  public  securities,  local  political  auton¬ 
omy,  etc.3  Many  similar  outlines  have  been  presented  by  other 
writers.  The  American  Prison  Association  has  made  no 
progress  in  this  field  of  prevention  of  crime.  Until  1914  it 
did  not  have  a  separate  committee  on  prevention,  but  its 
committee  on  prevention  was  combined  with  some  other  com¬ 
mittee,  such  as  reformatories  or  probation.  Since  1914  the 
Association  has  had  no  notable  committee  report  on  the 
method  of  prevention  in  general.  Practically  the  same  thing 
may  be  said  of  the  other  associations  and  conferences  in  the 
field  of  criminology. 

5.  The  Difficulty  of  Preventing  Crime. — Three  diffi¬ 
culties  stand  in  the  way  of  preventing  crime :  vested  interests, 
opposition  to  paying  taxes,  and  ignorance.  The  elimination 
of  the  demoralizing  features  of  picture  shows,  theatres,  and 
other  commercial  recreations,  and  of  newspapers,  the  improve¬ 
ment  in  conditions  of  labor,  the  improvement  in  housing 
conditions,  the  restriction  on  the  sale  of  small  arms,  and 
similar  policies  are  immediately  opposed  by  those  who  would 
lose  by  the  modifications.  These  vested  interests  have  suffi¬ 
cient  strength  to  prevent  a  modification  in  many  of  the 
conditions  that  are  evidently  causing  crime. 

Again,  taxes  would  be  increased  if  some  of  the  conditions 
productive  of  crime  were  changed.  Among  these  modifica¬ 
tions  are  included  vocational  guidance,  organized  recreation, 

3  E.  Ferri,  Criminal  Sociology,  pp.  209-287. 
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visiting  teachers,  and  psychiatric  clinics.  The  general  public 
is  opposed  to  crime,  to  be  sure,  but  it  is  also  opposed  to  high 
taxes  and  apparently  would  prefer  to  make  an  emotional 
gesture  than  pay  hard  cash  to  get  rid  of  crime. 

Back  of  these  difficulties  and  extending  beyond  them  is 
ignorance  regarding  the  methods  of  preventing  crime.  The 
programs  for  the  prevention  of  crime  have  been  so  inclusive 
as  to  give  nothing  tangible,  and  no  one  can  show  that  crime 
would  be  materially  reduced  if  the  whole  program  were 
adopted.  That  is,  the  prevention  of  crime  has  not  been 
studied  with  the  same  care  that  has  been  devoted  to  reforma¬ 
tion.  This  is  the  fundamental  difficulty  in  the  prevention  of 
crime — that  no  one  knows  definitely  what  should  be  done  to 
prevent  it.  In  order  to  determine  in  a  specific  and  realistic 
way  what  should  be  done  to  prevent  crime  it  will  be  necessary 
to  do  much  research  work  on  the  records  of  the  crimes  that 
are  committed.  Every  case  record  should  be  a  diagnosis  of 
the  community  as  well  as  of  the  individual.  The  clearing 
house  with  its  bureau  of  research,  as  suggested  in  the  plan 
for  a  state  system,  should  be  able  to  secure  such  information 
regarding  heredity,  community  relations,  and  individual 
traits  as  will  give  the  desired  clues  to  policies  of  prevention  of 
crime.  And  if  this  information  could  be  spread  to  the  public, 
as  facts  in  particular  cases,  rather  than  as  recommendations  or 
programs,  it  is  probable  that  the  public  would  soon  become 
educated  sufficiently  well  to  insist  on  restricted  programs  of 
prevention  in  spite  of  vested  interests  and  opposition 
to  taxation. 

6.  Sterilization  of  Undesirable  Types. — One  policy  of 
prevention  that  is  being  urged  very  strenuously  at  present  is 
the  sterilization  of  certain  types  of  criminals,  on  the  hypoth¬ 
esis  that  criminality  is  inherited.  It  is  believed  that  by 
preventing  the  reproduction  of  these  types,  crimes  will  be 
reduced  in  subsequent  generations,  even  if  not  in  the  present. 
But,  as  has  been  shown  previously,  criminality,  as  such, 
cannot  be  inherited.  If  any  trait  is  inherited  which  predis¬ 
poses  to  crime,  we  do  not  know  what  it  is.  Even  in  the  case  of 
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the  feeble-minded  and  insane,  it  is  not  clear  that  their  abnor¬ 
malities  are  inherited,  in  the  strict  sense  of  the  word,  in  a  very 
large  proportion  of  cases  and,  in  addition,  it  is  not  clear  that 
people  with  such  difficulties  are  more  prone  to  commit  crimes 
than  other  people.  Consequently  there  is  no  evidence  that 
criminality  would  be  reduced  appreciably  by  a  universal 
application  of  sterilization  laws  to  the  feeble-minded  or  insane, 
though  such  laws  might  have  some  other  advantages. 

The  transportation  of  criminals  from  England  to  Aus¬ 
tralia  during  a  period  of  three-quarters  of  a  century  did  not 
seem  to  affect  materially  the  frequency  of  crimes  in  England, 
or,  after  the  initial  period,  in  Australia.  If  England  did  not 
change  the  character  of  her  own  population  or  that  of  Aus¬ 
tralia  by  this  method,  there  is  little  reason  to  believe  that  a 
policy  of  sterilization  of  heinous  offenders  would  affect  mate¬ 
rially  the  criminality  of  future  generations.  The  experiment, 
to  be  sure,  is  not  entirely  adequate,  for  we  have  no  precise 
method  of  measuring  the  comparative  crime  rates  of  the  two 
countries,  and  even  if  we  should  find  that  Australia  had  more 
criminality,  it  might  be  explained  by  the  customs  and  prece¬ 
dents  established  by  the  transported  convicts,  or  the  lack  of 
established  customs  due  to  the  newness  of  the  country.  But 
so  far  as  the  evidence  goes,  it  points  to  a  very  considerable 
similarity  between  England  before  and  after  transportation 
and  to  present-day  England  and  present-day  Australia. 

In  so  far  as  it  can  be  determined  that  criminality  is  con¬ 
nected  with  an  inherited  abnormal  trait,  it  is  clearly  desirable 
to  stop  the  reproduction  of  people  who  have  that  trait.  Both 
sterilization  and  segregation  have  been  advocated  as  methods 
of  preventing  reproduction  under  such  circumstances.  Prob¬ 
ably  all  such  persons  should  be  sterilized  and,  in  addition, 
some  of  them  should  be  segregated  if  they  are  unable  to  care 
for  themselves  or  are  for  other  reasons  not  safe  in 
general  society.4 

4  H.  H.  Laughlin,“  Eugenical  Sterilization  in  the  United  States.” 
A  report  of  the  psychopathic  laboratory  of  the  Municipal  Court  of 
Chicago,  1923;  H.  H.  Hart,  “The  Extinction  of  the  Defective  Delin¬ 
quent,”  Amer.  Prison  Assoc.,  1912,  pp.  205-225. 
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7.  Helping  the  Near-Delinquent. — Every  person  is  a 
potential  delinquent.  But  some  persons  are  more  likely  than 
others  to  become  confirmed  delinquents.  The  composition 
of  this  near-delinquent  class  has  not  been  definitely  deter¬ 
mined.  Cady  has  experimented  with  some  tests  to  measure 
juvenile  incorrigibility  and  these  tests  may  be  of  assistance  in 
identifying  the  near-delinquents.5  But  the  tests  are  not  yet 
perfected  and  have  not  been  used  sufficiently  to  justify  an  esti¬ 
mate  of  their  value.  At  present  the  only  method  we  have  is 
to  select  children  who  manifest  conduct  difficulties  of  any 
kind — irregular  school  attendance,  poor  scholarship,  sullen¬ 
ness,  neglect,  etc. — for  special  attention.  Efforts  should  be 
made  to  determine  the  source  of  the  difficulty  and  modify  the 
conditions  that  are  producing  the  difficulty. 

This  is  the  program  that  has  been  adopted  by  the  Board  of 
Directors  of  the  Commonwealth  Fund  and  that  is  being  carried 
out  by  the  Joint  Committee  on  Methods  of  Preventing  Delin¬ 
quency.6  In  contrast  with  the  utopian  programs  of  the  earlier 
writers,  this  program  of  the  Commonwealth  Fund  is  thor¬ 
oughly  practical  and  can  be  adopted  at  once  by  any  community. 
It  consists  in  stimulating  the  development  of  facilities  for 
psychiatric  examinations  and  the  work  of  visiting  teachers. 
Psychiatric  clinics  and  visiting  teachers  are  established  in 
a  number  of  communities  as  object  lessons  to  the  community 
of  what  can  be  accomplished  by  means  of  them.  Both  of  these 
agencies  are  devices  to  assist  in  solving  the  problems  of  diffi¬ 
cult  or  neglected  children  before  the  difficulties  develop  into 
confirmed  delinquency. 

The  justification  of  the  visiting  teacher  is  found  in  the 
fact  that  about  88  per  cent,  of  the  time  of  the  child  during  the 
first  eight  years  of  school  is  spent  outside  of  the  school  build¬ 
ings.  An  educational  system  that  is  concerned  with  only  12 
per  cent,  of  the  time  of  the  child  will  be  unable  to  produce 
much  effect  on  the  child,  and  its  influence  will  be  offset  if  the 

5  V.  M.  Cady,  “  The  Estimation  of  Juvenile  Incorrigibility,”  Jour. 
Delinq.,  Monograph  2,  1923. 

6  “  Joint  Committee  on  Methods  of  Preventing  Delinquency,” 
The  Commonwealth  Fund  Program  for  the  Prevention  of  Delinquency , 

Pamphlet  1,  1923. 
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influences  of  the  home  or  neighborhood  are  in  conflict  with 
those  of  the  school.  The  work  of  the  school  must  be  extended 
beyond  the  walls  of  the  school.  The  visiting  teacher,  who 
is  this  extension  agent  to  deal  with  trouble  cases,  first  appeared 
in  New  York,  Boston,  and  Hartford  about  1906,  as  the  result 
of  pressure  from  persons  outside  the  school  system.  In  1923 
fifty  cities  in  twenty-six  states  had  a  total  of  140  visiting 
teachers,  and  the  Commonwealth  Fund  is  establishing 
visiting  teachers  in  about  thirty  other  communities 
as  demonstrations.7 

The  visiting  teacher  receives  reports  from  the  regular 
school  teacher  regarding  attendance,  scholarship,  misbehavior 
in  school,  and  other  difficulties.  On  the  basis  of  these  reports 
the  visiting  teacher  makes  an  investigation  of  the  home  and 
neighborhood  situation,  with  the  purpose  of  tracing  the  diffi¬ 
culty  to  its  source.  The  following  case  is  an  illustration  of 
one  type  of  work  done  by  such  agents. 

“  In  a  congested  part  of  the  city,  Lucy,  aged  eleven,  was  losing 
her  interest  in  lessons  and  coming  late  to  the  afternoon  sessions, 
offering  as  excuse  that  ‘  mother  was  sick,’  but  her  classmates  whis¬ 
pered  that  she  was  talking  to  boys  on  the  street.  The  visiting  teacher 
went  to  the  home,  and  learned  from  the  bed-ridden  mother  that  Lucy 
had  changed  since  coming  under  the  influence  of  a  playmate  and  neigh¬ 
bor,  Elsie.  Lucy’s  father  was  insane,  and  her  brother,  an  invalid 
home  from  the  war.  Lucy  escaped  at  three  p.m.  from  this  dreary 
home  atmosphere  to  go,  no  one  knew  where,  till  she  was  sought  and 
brought  home  at  eleven  p.m.  The  visiting  teacher  saw  the  necessity 
of  getting  acquainted  with  Elsie,  and  went  to  her  school.  Elsie  had 
an  unenviable  record  for  repeating  grades,  half-day  absences  and 
poor  conduct.  The  visiting  teacher  took  this  record  to  her  home  and 
questioned  the  parents.  They  were  aware  that  Elsie  had  been  left 
back  and  that  there  were  days  when  she  had  not  been  at  home  as 
well  as  absent  from  school.  But  they  had  been  unable  to  find  out 
where  she  spent  her  time.  The  visiting  teacher  was  not  content  with 
her  explanation  that  she  went  ‘  no  place  ’  and  finally,  by  careful  prob¬ 
ing,  based  on  a  study  of  the  record  card,  showing  at  what  date  the 
child  began  to  go  wrong,  got  the  information  she  was  seeking.  .  .  . 

Within  a  few  hours  they  had  put  under  arrest  a  man  who  had  been 

7H.  W.  Nudd,  “History  and  Present  Status  of  the  Visiting 
Teacher  Movement,”  Hospital  Soc.  Serv.,  8:  153-159,  September, 
1923;  Anna  B.  Pratt,  “Training  for  Visiting  Teachers,”  Hospital 
Soc.  Serv.,  8:  160-168,  September,  1923. 
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teaching  immoral  practices  to  Elsie  and  a  score  of  her  friends.  The 
man  was  convicted  and  sent  to  jail.  The  visiting  teacher  took  the 
children  under  her  care  and  looked  out  for  their  recreation  and  com¬ 
panionship  as  well  as  for  their  lessons.  Lucy  became  at  once,  when 
the  friendship  with  Elsie  was  broken,  a  better  student  at  school. 
Her  mother  lived  to  see  her  become  again  her  faithful  nurse  and 
housekeeper.  Elsie,  because  her  habits  of  delinquency  were  stronger, 
needed  careful  supervision  at  school  and  at  home,  but  the  home 
cooperation  was  secured,  .  .  .  her  interest  in  school  was  aroused 

so  that  she  is  now  making  normal  progress.  Her  character  is  slowly 
developing,  good  points  long  dormant  showing  in  her  changed 
attitude.”  8 

The  visiting  teachers  can  make  the  investigations  and 
can  deal  with  some  of  the  difficulties,  but  just  as  probation 
officers,  they  must  depend  for  much  of  the  constructive  work 
on  the  other  community  institutions.  They  can  show  the  need 
for  such  institutions  and  can  direct  the  policies  of  such  insti¬ 
tutions  as  exist  so  that  delinquency  will  not  develop.  Thus, 
instead  of  working  out  an  a  priori  program  for  the  prevention 
of  crime,  tl;e  community  which  begins  with  a  visiting  teacher 
soon  has  definite  evidence  of  the  modifications  that  need  to  be 
made  in  order  to  prevent  the  development  of  delinquency. 
Unquestionably  every  school  system  should  have  a  force  of 
visiting  teachers  sufficient  to  deal  adequately  with  the  diffi¬ 
culties  that  the  school  children  present. 

Various  other  agencies  are  making  efforts  to  deal  with 
such  near-delinquents.  The  following  are  some  of  the 
methods  used. 

In  one  of  the  very  bad  neighborhoods  in  Chicago  the  Union 
League  Club  established  a  boys’  club.  A  notorious  dance  hall  was 
purchased  at  a  cost  of  $12,000,  and  remodelled  at  a  cost  of  $25,000. 
When  completed,  it  was  equipped  with  club  rooms,  vocational  work, 
swimming  pool,  etc.  The  result  was  a  decrease  of  50  per  cent,  in 
the  number  of  street  lights  broken,  and  a  decrease  in  the  number 
of  children  investigated  by  the  juvenile  court  from  1344  in  1919  to 
592  in  1921.9 

A  newsboys’  Republic  was  formed  in  Milwaukee  in  1912,  with  a 
constitution  like  that  of  the  United  States.  Under  the  direction  of 

8  “  National  Association  of  Visiting  Teachers,”  The  Visiting 
Teacher  in  the  United  States,  pp.  44-45. 

9  Survey,  48:  120,  April  22,  1922. 
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the  school  board  after  1913,  this  Republic  enforced  the  law  regarding 
street  trades.  The  hearings  regarding  violations  are  held  by  news¬ 
boy  judges.  In  nine  years  this  board  disposed  of  5000  cases  and 
called  on  the  juvenile  court  of  the  city  only  fifteen  times.  In  1911  of 
143  boys  from  Milwaukee  in  the  State  Industrial  School  70  were 
newsboys;  in  1916  of  55  such  boys  only  3  were  newsboys.10 

In  the  Dore  School  in  Chicago,  a  special  room  is  used  for  the 
truants  and  incorrigibles  from  eight  schools  in  the  neighborhood; 
42  boys  are  in  the  room.  The  boys  in  this  room  have  adopted  a 
system  of  self-government.  They  have  their  own  court  and  officers, 
and  they  make  and  carry  out  their  own  decisions.  “  The  boys’  ‘  court  ’ 
has  lessened  the  work  of  the  truancy  department  and  decreased  the 
number  of  cases  coming  into  the  juvenile  court.  .  .  .  Since  the 

‘  court  ’  was  established  no  boys  have  been  sent  to  the  parental 
school.  .  .  The  judge  who  had  smoked  since  he  was  eight  years 

old  naively  concluded  that  if  he  was  to  govern  others  he  must  first 
learn  to  govern  himself ;  and  so  threw  away  his  last  ‘  butt.’  .  .  . 

The  prosecuting  attorney  and  clerk,  together  with  six  other  boys, 
£  have  made  good  ’,  having  been  promoted  from  the  special  room 
to  the  eighth  grade,  and  they  will  graduate  in  June.”* 11 

From  the  principals  of  the  schools  in  Santa  Ana,  California,  a 
list  of  boys  who  seemed  in  danger  of  becoming  delinquents  was 
secured.  These  cases  were  studied  intensively,  and  then,  without 
the  knowledge  of  the  boys,  each  one  was  assigned  to  a  member  of 
two  of  the  men’s  clubs  of  the  city  who  had  agreed  to  attempt  to  help 
the  boy  overcome  the  difficulty.  Efforts  were  made  to  modify  the 
conditions  of  life  or  the  traits  of  the  boy  so  as  to  strengthen  or 
reform  him.  In  order  to  do  this  work  more  effectively  these  men 
held  conferences  and  called  in  many  outside  authorities  for  advice. 12 

These  are  only  a  few  of  the  various  devices  that  are  being 
used  in  different  cities  with  the  direct  purpose  of  preventing 
the  delinquencies  of  children  who  seem  to  be  inclined  in  the 
direction  of  delinquency.  Perhaps  the  policies  should  start 
earlier  with  the  neglected  children  before  any  evidence  of 
delinquency  appears,  for  it  is  certain  that  many  of  the  delin¬ 
quents  were  first  neglected  children.  But  the  agencies  dealing 
with  incipient  delinquencies  will  be  the  best  equipped  to 
trace  the  ramifications  of  delinquencies  to  their  sources. 

10  P.  O.  Powell,  “  The  Milwaukee  Newsboys’  Republic,”  Natl. 
Conf.  Social  Work,  1921,  pp.  295-297. 

11  A.  E.  Webster,  “Self  Government  for  Truants,”  Survey ,  46: 
608,  August  16,  1921. 

12  Mary  B.  Henry,  “  Near-delinquents  in  the  Schools,”  Jour. 
Deling.,  6:  529-548,  November  1921. 
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8.  Reducing  Social  Disorganization. — The  assistance  to 
the  near-delinquents  must  be  supplemented  by  efforts  to 
change  the  general  social  situation,  to  reduce  the  social  dis¬ 
organization  which  facilitates  crime  because  of  the  lack  of 
a  consistent  and  harmonious  standard. 

In  the  primitive  group  and  in  the  relatively  isolated 
modern  community  of  the  primary  type  the  standards  were 
all  well  understood,  generally  accepted,  and  easily  taught  to 
the  youth.  In  England  two  centuries  ago  the  teacher  had  a 
very  definite  conception  of  the  type  he  was  trying  to  produce, 
and  knew  that  he  must  apply  three  pressures  to  produce  the 
type :  classical  culture,  the  society  of  gentlemen,  and  the 
Established  Church.  By  these  pressures  he  produced  the 
Christian-gentleman-and-scholar  as  in  a  mold.13  Thus  the 
teacher  knew  exactly  what  he  was  trying  to  produce  and  how 
to  produce  it.  To  some  extent  the  teachers  of  the  Catholic 
schools  still  have  a  definite  conception  of  the  product  they  are 
trying  to  turn  out,  but  almost  everywhere  else  the  conception 
is  vague  and  indefinite.  No  mold  can  be  made,  for  no  one 
has  a  pattern  that  should  be  used. 

In  view  of  this  disorganization,  many  policies  have  been 
suggested.  At  least  two  of  these  are  clearly  unsatisfactory. 
The  first  is  to  shut  our  eyes  to  certain  truths,  to  enforce  adhe¬ 
rence  to  certain  doctrines  that  existed  before  this  disorganiza¬ 
tion  arose,  to  restore  the  formalism  of  the  medieval  period. 
This  policy  would  stop  the  teaching  of  the  doctrines  of  evolu¬ 
tion  and  other  doctrines  that  have  affected  modern  culture 
very  profoundly.  If  a  rigid  formalism  could  be  arbitrarily 
enforced  on  a  group,  it  would  reduce  disorganization — for 
the  time  being.  China  is  proof  of  that.  But  in  the  long  run 
the  disorganization  would  break  through.  And  it  is  quite 
certain  that  in  the  United  States  at  present  it  is  impossible 
to  produce  anything  except  more  disorganization  by  attempt¬ 
ing  to  force  people  to  believe  things  which  they  do  not  believe, 
or  disbelieve  things  that  they  do  not  disbelieve.  We  have 
disorganization  because  adjustments  and  adaptations  have 

13 1  am  indebted  for  this  illustration  to  a  lecture  by  Professor 
S  P.  Sherman,  of  the  University  of  Illinois,  on  “  An  American  Ideal.” 
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not  been  sufficiently  facilitated.  Formalism  and  disorganiza¬ 
tion  are,  therefore,  very  closely  related  in  that  formalism 
is  certain  to  result  in  disorganization;  that  is,  disorganiza¬ 
tion  is  the  next  step  after  formalism.14 

A  second  policy  that  cannot  be  used  effectively,  though  it 
is  desirable  as  far  as  it  can  be  used,  is  the  restoration  of  the 
primary  type  of  society  or  the  stimulation  of  primary  groups. 
The  earlier  condition  in  which  standards  and  ideals  were 
generally  accepted  and  consistent  was  a  society  based  on  pri¬ 
mary  contacts.  Some  people  insist  that  we  must  return  to 
that  organization,  that  our  secondary  contacts  are  too  imper¬ 
sonal  to  hold  groups  together.  But  there  is  no  apparent 
possibility  of  facing  about  and  returning  to  the  society  of 
isolated  primary  groups.  We  have  a  very  different  type  of 
society,  based  on  large  scale  communication  and  commerce. 
We  may  succeed  in  starting  a  few  social  settlements  and 
community  centres  and  these  are  valuable  as  far  as  they  go, 
but  they  will  never  change  the  modern  society  to  the  earlier 
type  of  isolated  groups.  Whatever  solution  of  the  prob¬ 
lem  of  modem  social  disorganization  is  to  be  found  must 
be  found  in  the  development  of  methods  of  communication 
and  interaction. 

The  modern  problem  of  social  control  is  due  to  the  fact 
that  we  have  developed  a  material  civilization  based  on  a 
science  of  physics  and  chemistry  far  in  advance  of  our 
knowledge  of  human  nature  and  social  interactions.  We 
know  immensely  more  than  Aristotle  did  regarding  the 
methods  of  production  and  distribution  of  wealth,  but  little 
more  than  he  knew  regarding  the  methods  of  social  control. 
The  problems  of  life  are  becoming  continually  more  complex 
because  the  development  of  physics  and  chemistry  proceeds 
so  much  more  rapidly  than  the  ability  of  human  beings  to 
adjust  to  each  other.  It  has  been  suggested  by  a  professor  of 
physics  that  the  research  work  in  physics  and  chemistry 
should  be  arbitrarily  stopped  for  a  generation  until  the 
knowledge  of  social  relations  can  catch  up.  This  is  imprac- 

14  On  the  relation  between  social  disorganization  and  formalism, 
see  C.  H.  Cooley,  Social  Organization,  pp.  342-355. 
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ticable,  of  course,  but  would  probably  produce  progress  in  the 
long  run  if  it  could  be  done.  In  the  meantime,  the  only  way 
out  of  the  difficulty  is  by  developing  with  the  greatest  speed 
possible  a  technique  and  science  of  social  research  that  will 
enable  us  to  have  as  satisfactory  knowledge  regarding  human 
nature  and  social  interactions  as  can  be  secured.  Only  in 
that  way  will  it  be  possible  to  deal  effectively  with  the  problem 
of  crime  or  any  other  social  problem. 

One  object  of  this  type  of  research  is  the  determination  of 
the  organization  and  work  of  the  public  school.  Social 
research  work  must  determine  the  traits  or  characteristics  that 
are  required  in  modern  life  and  the  curriculum  organized  for 
the  definite  purpose  of  producing  those  traits.  This  will  make 
the  social  studies  the  backbone  of  the  curriculum,  to  which 
the  other  studies,  such  as  language  or  mathematics,  will  be 
articulated.  At  present  about  one-thirtieth  of  the  units  sub¬ 
mitted  as  entrance  credits  to  universities  by  the  average  high 
school  graduate  are  in  social  studies  (not  including  history). 
And  much  of  the  work  in  the  social  sciences  now  given  in 
high  schools  is  merely  “  wandering  in  the  wilderness,”  due 
to  the  fact  that  the  courses  in  social  studies  are  not  standard¬ 
ized,  and  no  teacher  knows  what  should  be  taught  or  how  it 
should  be  taught.  A  research  group  of  political  scientists  has 
been  attempting  recently  to  determine,  for  instance,  what  are 
the  traits  of  a  citizen,  in  order  to  know  how  to  train  for  citizen¬ 
ship.  The  need  of  such  social  studies  in  secondary  schools  is 
being  realized,  at  any  rate,  and  the  technique  of  the  work  is 
being  perfected.  In  both  developments  very  great  assistance 
is  being  given  through  the  National  Council  for  the 
Social  Studies.15 

It  is  necessary,  however,  that  this  education  should  not  be 
confined  to  the  high  school.  Approximately  one-third  of  those 
who  start  in  school  reach  the  last  year  of  high  school;  it  is 
necessary  that  more  than  this  proportion  of  the  population  of 
a  democracy  should  be  educated  regarding  the  problems  con¬ 
fronting  them.  Education  of  this  kind  should  be  extended  in 

15  The  official  journal  of  the  National  Council  for  the  Social 
Studies  is  the  Historical  Outlook. 
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both  directions,  into  the  grades  below  the  high  school  and  into 
the  years  that  follow  the  school  period.  Education  cannot  be 
secured  in  the  first  sixteen  or  eighteen  years  of  life  sufficient 
to  last  for  the  next  forty  or  fifty  years,  with  the  rapid 
modifications  that  are  being  made  at  present.  Some 
method  of  adult  education  must  therefore  be  devised,  for  we 
have  no  method  at  present.  The  newspapers,  which  are  the 
principal  source  of  information,  are  not  adequate  as  educa¬ 
tional  institutions  and  cannot  properly  be  expected  to  be  such 
under  present  conditions. 

In  general,  therefore,  social  disorganization  can  be  reduced 
only  by  facilitating  adaptations  and  transition  by  an  increase 
and  spread  of  knowledge  based  on  sociological  research.  This 
research  and  extension  of  knowledge  need  to  be  hurried,  how¬ 
ever,  for  the  longer  they  are  delayed  the  more  difficult  becomes 
the  problem  of  control  because  of  the  constantly  increasing 
complexity  of  life  as  material  civilization  develops. 

This  knowledge  and  publicity  are  desirable  because  of  the 
direct  effect  they  produce  on  the  attitudes,  standards,  and 
codes  of  people  rather  than  because  of  the  assistance  they  give 
in  securing  the  passage  of  laws.  Knowledge  is  in  itself  a 
desirable  form  of  pressure  and  makes  law  relatively  unneces¬ 
sary.  And  ultimately  the  process  of  making  laws  must  reach 
an  end.  The  law  against  contributing  to  the  delinquency  of 
children,  for  instance,  has  been  a  means  of  preventing  some 
children  from  being  developed  into  criminals.  But  that  raises 
the  problem,  How  can  we  modify  the  parents  and  others  so 
that  they  will  not  contribute  to  the  delinquency  of  children? 
We  may  use  the  prohibition  law  for  this  purpose,  but  the  same 
problem  is  raised,  How  can  we  modify  the  conditions  which 
cause  people  to  violate  the  prohibition  laws  ?  If  we  start  in  the 
direction  of  passing  laws  in  order  to  keep  people  from  vio¬ 
lating  laws,  we  have  an  endless  road  ahead  of  us.  And  we 
must  finally  come  back  to  a  modification  of  the  attitudes  of  the 
average  citizen.  Consequently  it  is  desirable  to  educate  and 
train  the  youth  with  that  in  view,  rather  than  with  legislation 
in  view. 
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9.  A  Science  of  Government. — In  modern  life  govern¬ 
ment  has  little  prestige.  The  prestige  which  it  derived  orig¬ 
inally  from  its  supposed  connection  with  divinity  has  been 
lost.  The  earlier  prestige  continued,  by  force  of  custom, 
through  the  period  when  government  was  relatively  simple 
because  the  problems  of  life  were  relatively  simple.  But  gov¬ 
ernment  has  been  quite  inadequate  in  dealing  with  the  complex 
problems  of  modern  life,  and  consequently  the  popular  loss  of 
faith  in  government  is  becoming  constantly  more  general. 
Some  people  are  trying  to  revive  the  faith  by  appeals  to  sym¬ 
bols  such  as  the  flag  and  the  “  Star-Spangled  Banner.”  But 
apparently  nothing  except  science  can  be  substituted  for 
divinity  as  a  reason  for  faith  in  government.  Government 
must  stand  on  scientific  efficiency  or  it  cannot  stand  at  all. 

Dean  Pound  states : 

“  There  is  no  one  thing  in  all  the  departments  of  government  or 
business  that  is  carried  on  with  less  scientific  or  orderly  method 
than  the  making  of  laws.” 16 

And  Professor  Freund  elaborates  this  proposition  by 
showing  that  law-making  is  carried  on  under  the  three  fol¬ 
lowing  conditions :  lack  of  responsibility,  lack  of  expert  advice, 
and  lack  of  principle.17  The  work  of  making  laws  is  left 
entirely  to  a  large  political  body,  which  possesses  no  particular 
qualifications  for  its  work.  Any  legislator  can  introduce  a 
bill,  in  contrast  with  many  of  the  European  countries  in  which 
the  government  introduces  the  important  bills  and  stands 
responsible  for  them.  There  is  practically  no  expert  advice 
in  law-making,  except  in  a  few  places  where  legislative  refer¬ 
ence  bureaus  have  been  developed.  Consequently  there  is  no 
consistent  afld  permanent  principle  governing  the  making  of 
laws  or  the  adjustment  of  means  to  ends.  We  depend  on 
the  supreme  court  for  restraint  on  unwise  legislation.  But 
legislation  must  become  a  science  before  the  public  will 

16  E.  Pound,  “  Inherent  and  Acquired  Difficulties  in  the  Admin¬ 
istration  of  Punitive  Justice,”  Proc.  Amer.  Pol.  Sci.  Assoc.,  4: 
226,  1907. 

17  E.  Freund,  “  The  Problem  of  Intelligent  Legislation,”  Proc. 
Amer.  Pol.  Sci.  Assoc.,  4:  72,  1907. 
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respect  legislators  or  their  acts.  The  same  statement  may  be 
made  regarding  the  courts  and  the  police.  By  the  develop¬ 
ment  of  a  science  of  making  and  enforcing  laws,  great  assist¬ 
ance  can  be  rendered  in  the  prevention  of  crime,  especially 
because  this  will  give  law  prestige  which  it  lacks  at  present. 

One  part  of  the  scientific  efficiency  of  the  police  will  need 
to  be  the  development  of  a  special  department  on  prevention 
of  crime.  Fosdick  states  that  this  department  should  be 
made  as  important  as  the  detective  work  or  the  work  of  the 
uniformed  police.18  And  Woods,  while  commissioner  of  police 
of  New  York  City,  made  a  good  beginning  in  the  use 
of  the  police  to  prevent  crime.19  His  policies  must  be 
extended  and  applied  in  all  communities,  if  crime  is  to  be 
reduced  materially. 
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